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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

ERVIN HENDERSON, 

 Plaintiff, 

vs.      Civil Action No.: 13-14236-CIV-MARTINEZ 
      MAGISTRATE JUDGE PATRICK A. WHITE 

MICHAEL D. CREWS, 
MICHELLE BATEMAN, 
C. LAWRENCE, 
EBONY O. HARVEY, 
DR. MERCES, DR. PERFILIO, 
DR. S. LOBEL, PSYD, MS. DEAN, 
NURSE PRIMUS, SGT. M. COCCARO, 

 Defendants. 
_________________________/ 

DEFENDANT SUZANNE LOBEL, PSYD’S, REPLY TO PLAINTIFF’S RESPONSE IN 
OPPOSITION TO DEFENDANT LOBEL’S MOTION TO DISMISS AND 

MEMORANDUM IN SUPPORT THEREOF  

 The Defendant, SUZANNE LOBEL, PSYD, by and through her undersigned counsel, 

hereby files this Reply to Plaintiff, ERVIN HENDERSON’S, Response to Defendant, LOBEL’S 

Motion Dismiss for Failure to State a Claim, and states as follows: 

1. Plaintiff’s Complaint was filed on June 5, 2013 under a theory of a violation of 

his rights under 42 U.S.C. §1983 by various health-care providers at Martin Correctional 

Institution, including Defendant, DR. LOBEL.  

2. Defendant, DR. LOBEL, filed her Motion to Dismiss based upon the Plaintiff’s 

failure to state a cause of action upon which relief can be granted based upon the fact that the 

Complaint’s single paragraph regarding DR. LOBEL, is devoid of facts that support a cause of 

action. 
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3. The Plaintiff’s Response was due by December 9, 2013.  His Response was not 

filed until December 19, 2013. As such, the Response is untimely and should not be considered.  

Additionally, the Response fails to raise any legal opposition sufficient to challenge the 

deficiencies in the Complaint. Therefore, the Motion to Dismiss should be granted. 

ARGUMENT

4. The Plaintiff asserts that the Response was late because he did not receive it due 

to the fact that his address changed.  However, the Plaintiff has the responsibility to notify the 

Court and the parties of any change in address to avoid delays in the service of properly filed 

documents pursuant to Local Rule 11.1 (g).   The failure to comply with this rule shall not 

constitute grounds for relief from deadlines imposed by Rule or by the Court under Local Rule 

11.1 (g).  As such, the Plaintiff’s Response was late due to his own failure and should not be 

considered. 

5. Additionally, the Plaintiff’s Response does not address the deficiencies in the 

claim asserted against DR. LOBEL. He has not set forth any additional legal basis why the 

Complaint does not fail. As such, DR. LOBEL’S Motion to Dismiss for Failure to State a Claim 

Upon Which Relief Can be Granted is unchallenged and should be Granted. Even under the 

statements of fact set forth in the Response, the Plaintiff’s claim fails to state a cause of action as 

set forth in the original Motion to Dismiss.  

Wherefore, DR. LOBEL respectfully submits that the Plaintiff’s Complaint should be 

dismissed with prejudice. 
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CERTIFICATE OF SERVICE 

 WE HEREBY CERTIFY that a true and correct copy of the foregoing was e-filed with 

the Clerk of Court through the CM/ECF system on December 30, 2013, and mailed to ERVIN 

HENDERSON – Inmate #B-425149, Plaintiff Pro Se, Metro West Detention Center, 13850 

N.W. 41st Street, Miami, Florida 33178. 

CHIMPOULIS, HUNTER & LYNN, P.A. 
Attorneys for Def/SUZANNE LOBEL, PSYD  
7901 S.W. 36th Street - Suite 206 
Davie, FL   33328  
Phone: (954) 463-0033 

By:   /s/ M. Katherine Hunter                   
M. KATHERINE HUNTER, ESQUIRE 
Florida Bar No.:  981877 
khunter@chl-law.com
NATALIE M. HUTCHINSON, ESQUIRE 
Florida Bar No.:  103327 
nhutchinson@chl-law.com

x:\files\49-3877\pleadings\reply to response of henderson to our motion to dismiss.docx
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  UNITED STATES DISTRICT COURT
  SOUTHERN DISTRICT OF FLORIDA

   CASE NO. 13-14236-CIV-MARTINEZ
  MAGISTRATE JUDGE P. A. WHITE

ERVIN HENDERSON,    :

Plaintiff, :

v.      :         REPORT OF
       MAGISTRATE JUDGE

MICHAEL D. CREWS, et al.,
:

Defendants. :
__________________________________

I.  Introduction

The plaintiff Ervin Henderson filed a pro se civil rights

complaint pursuant to 42 U.S.C. §1983, alleging denial of adequate

medical treatment while confined at Martin Correctional

Institution. [DE #1]   The plaintiff has been granted leave to

proceed in forma pauperis. A Report was entered recommending the

claims of denial of adequate medical treatment continue against

several defendants. The Report was adopted on October 9, 2013. 

This Cause is before the Court upon a Motion to Dismiss filed

by Defendant Lobel. 

II.  Analysis

Pursuant to Rule 12(b)(6) of the Federal Rules of Civil

Procedure, a defendant may move to dismiss a complaint because the

plaintiff has failed to state a claim upon which relief may be

granted. See Fed.R.Civ.P. 12(b)(6). The complaint may be dismissed

if the plaintiff does not plead facts that state a claim to relief

that is plausible on its face. See Bell Atlantic Corp. v. Twombly,

127 S.Ct. 1955 (2007)(retiring the oft-criticized “no set of facts”
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language previously used to describe the motion to dismiss standard

and determining that because plaintiffs had “not nudged their

claims across the line from conceivable to plausible, their

complaint must be dismissed” for failure to state a claim); Watts

v. FIU, 495 F.3d 1289 (11 Cir. 2007).  While a complaint attacked

for failure to state a claim upon which relief can be granted does

not need detailed factual allegations, a plaintiff's obligation to

provide the grounds of his entitlement to relief “requires more

than labels and conclusions, and a formulaic recitation of the

elements of a cause of action will not do.”  Twombly, 127 S.Ct. at

1964-65.  The rules of pleading do "not require heightened fact

pleading of specifics . . . .”  The Court's inquiry at this stage

focuses on whether the challenged pleadings "give the defendant

fair notice of what the . . . claim is and the grounds upon which

it rests."  Erickson v. Pardus, 127 S.Ct. 2197, 2200 (2007)(quoting

Twombly, 127 S.Ct. at 1964).

For reasons discussed in the Preliminary Report, the complaint

in this case is sufficient to state a claim against the defendant.

A. Facts of the case

The plaintiff, since filing this complaint, has been released

from Martin Correctional and has filed a street address with the

Court.

The plaintiff contends he has not been provided with adequate

medical treatment while at Martin CI.  On March 12, 2013, plaintiff

was taking a psycho-tropic medication, Celexia, for treatment of

paranoid schizophrenia. He claims that while in protective

management, to protect him from threats from other inmates, he

began hearing voices. He informed the duty nurses and psychiatric
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counselors, but the staff did not take him seriously. He began

hearing demon voices to kill himself. He hung himself in his cell,

and was taken to a suicide watch cell (SOS) in the clinic. Merces

and Dean interviewed him, as well as Dr. Lobel on March 13, 2013.

On March 14, 2013, he was taken off Celexia as long as he remained

in SOS. He informed Dean and Merces that day he was still hearing

voices, was suicidal and needed his medication. They denied he

needed it. The next day Dean told him she thought he was faking,

and that he could not get his medication until he was released from

SOS cell. He then says the staff from March 16 to 17 of 2013 was

abusive in their attempt to coerce him to return to his regular

confinement cell. 

On March 18, 2013, he claims he could not handle the

harassment, and he told Dean he was no longer hearing voices and

could go back to his cell. Dr. Perfilio interviewed him, but was

not interested in what he had to say. He was released back to his

confinement cell and still did not receive Celexia or follow up

interviews. Dean promised to check on him, but did not. He

continued to act destructively by banging his head on the cell

walls. He was placed back in general population on March 25, 2013,

but was overwhelmed by his voices and declared a mental health

emergency. Officer Coccaro yelled and threatened him.  He was seen

by Dean, the psychiatric counselor, who declared there was nothing

wrong with him, despite his stating he heard voices. Two weeks

later Dr. Perfilio informed him the Celexia had been discontinued

when he was in SOS and it required the approval of a review team to

begin again. At the time of filing the action in June of 2013, he

had not received his medication. In July of 2013, he was released

to the street. He seeks monetary damages. 
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B. Analysis

The Report found the plaintiff stated a serious medical need.

He alleges that he is schizophrenic, and requires psycho-tropic

medication to stabilize him. The plaintiff alleged that despite

informing Dr. Merces, Dr. Perfilio, Dr. Lobel, Counselor Dean, and

Nurse Primis of his severe symptoms and his need to have his

medication, he was ignored or told he was not believed. At this

early stage, it was recommended that the plaintiff has stated a

claim of denial of medical treatment and the claim should continue

against these defendants. The Report was adopted by United States

District Judge Martinez on October 9, 2013.

C. Lobel’s Motion to Dismiss

The defendant contends she should be dismissed for failure to

state a claim. The specific claim against Dr. Lobel was that she

was told, along with other doctors, that he wanted to kill himself

because there was a demon-voice telling him to do so. The defendant

states this is insufficient to state a claim against her, citing to

Twombly, supra.

The Undersigned disagrees with this contention. The claim, as

stated simply by the plaintiff, is that his doctors were told he

was going to kill himself, that they were aware of his medical

condition and they failed to provide him with the medication

required to stabilize him, resulting in increased bizarre behavior.

Lobel is one of the doctors who was in the group informed by him of

his medical condition. At this preliminary stage it appears that

all the doctors informed of his condition may have failed to

provide adequate medical treatment, and the claim needs further

factual development. 
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III. Recommendation

It is therefore recommended as follows:

1. The Motion to Dismiss filed by Dr. Lobel should be denied.

(DE#27).

2. The claims of denial of adequate medical treatment should

continue against Drs. Merces, Perfilio and Lobel, as well as

Counselor Dean and Nurse Primis. 

Objections to this report may be filed with the District Judge

within fourteen days of receipt of a copy of the report.

It is so recommended at Miami, Florida, this 8th day of

January, 2014.

                                   _____________________________
UNITED STATES MAGISTRATE JUDGE

cc: Ervin Henderson
Street Address of record

K. Hunter, Esq.
Attorney of record
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