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Date Filed

Docket Text

03/19/2012

=

COMPLAINT against Armor Correctional Health. Filing fee $ 350.00. IFP File

filed by Lance Stevenson.(mb) (Entered: 03/19/2012)

Nature of Suit: 550 Prisoner: Civil Rights


mailto:mcolgan@kgblawfirm.com
mailto:dlosey@kelleykronenberg.com
https://ecf.flsd.uscourts.gov/doc1/051110540264?caseid=396832&de_seq_num=3&pdf_header=2

Case: 0:12-cv-60494 As of: 10/01/2013 10:43 AM EDT 2o0of4

03/19/2012

Judge Assignment to Judge Kathleen M. Williams (mb) (Entered: 03/19/2012

03/19/2012

Clerks Notice of Magistrate Judge Assignment to Magistrate Judge Patrick Al

White. Pursuant to Administrative Order 2003-19 for a ruling on all pre-trial,
non-dispositive matters and for a Report and Recommendation on any dispg
matters. (mb) (Entered: 03/19/2012)

sitive

03/19/2012

I~

MOTION for Leave to Proceed in forma pauperis by Lance Stevenson. (mb)
(Entered: 03/19/2012)

03/28/2012

o

MOTION to Appoint Counsel by Lance Stevenson. Responses due by 4/16/2
(cbr) (Entered: 03/29/2012)

012

03/29/2012

1o

Clerk's Notice of Filing Deficiency Re: 5 MOTION to Appoint Counsel filed by
Lance Stevenson. Document(s) missing required signature(s) (Fed.R.Civ.P.
(cbr) (Entered: 03/29/2012)

11(a)).

03/29/2012

I~

ORDER OF INSTRUCTIONS TO PRO SE LITIGANT. Signed by Magistrate
Judge Patrick A. White on 3/29/2012. (Is) (Entered: 03/30/2012)

03/29/2012

loo

ORDER granting 4 Motion for Leave to Proceed in forma pauperis. Signed by
Magistrate Judge Patrick A. White on 3/29/2012. (Is) (Entered: 03/30/2012)

03/30/2012

o

ORDER denying 5 Motion to Appoint Counsel. Signed by Magistrate Judge
Patrick A. White on 3/30/2012. (Is) (Entered: 03/30/2012)

04/05/2012

Request/MOTION for Production of Documents by Lance Stevenson. (cbr)
(Entered: 04/05/2012)

04/05/2012

Clerk's Notice of Filing Deficiency Re: 10 MOTION to Produce filed by Lance)
Stevenson. Document(s) missing required signature(s) (Fed.R.Civ.P. 11(a)).
(Entered: 04/05/2012)

(cbr)

04/11/2012

NOTICE of filing a copy of jail account by Lance Stevenson (ail) (Entered:
04/11/2012)

04/26/2012

ORDER denying 10 Motion to Produce, discovery requests must be sent dire
defendants once they have been served and responded.. Signed by Magistra
Judge Patrick A. White on 4/26/2012. (cz) (Entered: 04/26/2012)

ctly to
te

05/01/2012

ORDER REQUIRING AMENDED COMPLAINT. (Amended Pleadings due by
5/21/2012.) Signed by Magistrate Judge Patrick A. White on 5/1/2012.
(Attachments: # 1 Supplement 1983) (tw) (Entered: 05/01/2012)

05/29/2012

AMENDED COMPLAINT against Armor Correctional Health, S Frankowitz,
Karen Zoahy, filed by Lance Stevenson.(cbr) (Entered: 05/30/2012)

07/24/2012

ORDER REQUIRING PLAINTIFF TO VERIFY COMPLAINT. Due on or befo
August 30, 2012. Signed by Magistrate Judge Patrick A. White on 7/23/2012
(Attachments: # 1 Affidavit Verification Form) (tw) (Entered: 07/24/2012)

07/26/2012

Verification of Complaint by Lance Stevenson re 16 Order (cbr) (Entered:
07/27/2012)

10/04/2012

ORDER RE SERVICE OF PROCESS REQUIRING PERSONAL SERVICE

UPON AND INDIVIDUAL.The United States Marshal shall serve a copy of th
complaint and appropriate summons upon:Dr. S. Frankowitz, Broward Count
555 S.E. First Avenue, Fort Lauderdale, FL and Nurse Karen Zoahy, Browar

County Jail, 555 S.E. First Avenue, Fort Lauderdale, FL. Signed by Magistrate

Judge Patrick A. White on 10/3/2012. (tw) (Entered: 10/04/2012)

b Jail,
f

10/09/2012

REPORT AND RECOMMENDATIONS on 42 USC 1983 case re 1 Complain
filed by Lance Stevenson. Recommending. The claim of denial of medical
treatment should proceed against Nurse Zoahy and D. O. Frankowitz. 2. Ser
will be ordered by separate order. Objections to RRdue by 10/26/2012 Signe
Magistrate Judge Patrick A. White on 10/9/2012. (tw) (Entered: 10/09/2012)

vice
d by

10/10/2012

Summons Issued as to S Frankowitz, Karen Zoahy. (cbr) (Entered: 10/10/20

12)
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10/17/2012

21

ORDER ADOPTING REPORT AND RECOMMENDATIONS for 15 Amended
Complaint filed by Lance Stevenson ; adopting Report and Recommendation
19 Report and Recommendations. Certificate of Appealability: No Ruling. Art
Correctional Health should be terminated. Signed by Judge Kathleen M. Willi
on 10/17/2012. (Is) (Entered: 10/17/2012)

sre
nor
ams

10/29/2012

SUMMONS (Affidavit) Returned Executed on 15 Amended Complaint with a
day response/answer filing deadline S Frankowitz served on 10/26/2012, ans
due 11/16/2012. (cbr) (Entered: 10/31/2012)

21
wer

11/01/2012

SUMMONS (Affidavit) Returned Executed on 1 Complaint, 15 Amended
Complaint with a 21 day response/answer filing deadline Karen Zoahy serve
10/30/2012, answer due 11/20/2012. (gp) (Entered: 11/02/2012)

1 on

11/15/2012

Corporate Disclosure Statement by Karen Zoahy, S Frankowitz (Losey, Dani
(Entered: 11/15/2012)

D
=

11/15/2012

ANSWER and Affirmative Defenses to Amended Complaint with Jury Demar
S Frankowitz, Karen Zoahy.(Losey, Daniel) (Entered: 11/15/2012)

d by

12/14/2012

SCHEDULING ORDER: Amended Pleadings due by 4/26/2013. Discovery d
4/12/2013. Joinder of Parties due by 4/26/2013. Motions due by 5/17/2013. S
by Magistrate Judge Patrick A. White on 12/14/2012. (tw) (Entered: 12/14/20

e by
igned
12)

01/10/2013

27

Clerk's Notice of Undeliverable Mail re 26 Scheduling Order. US Mail returne
for: Lance Stevenson . The Court has not located an updated address for thi
party. After two unsuccessful noticing attempts, notices from the Court will ng
longer be sent to this party in this case until a correct address is provided. (c
(Entered: 01/10/2013)

=

1S)

01/11/2013

MOTION for Protective Order Motion for HIPAA Qualified Protective Order af
Order to Disclose Protected Health Information by S Frankowitz, Karen Zoah
(Losey, Daniel). Added MOTION to Disclose Protected Health Information or
1/14/2013 (asl). (Entered: 01/11/2013)

nd

<

01/14/2013

29

Clerks Notice to Filer re 28 MOTION for Protective Order Motion for HIPAA

Quialified Protective Order and Order to Disclose Protected Health Information.

Motion with Multiple Reliefs Filed as One Relief, ERROR — The Filer selecteq
only one relief event and failed to select the additional corresponding events
each relief requested in the motion. The docket entry was corrected by the C
is not necessary to refile this document but future filings must comply with thg
instructions in the CM/ECF Attorney User's Manual. (asl) (Entered: 01/14/201

|
for
erk. It

3)

01/16/2013

30

ORDER granting 28 Motion for Protective Order; granting 28 Motion for
Disclosure, the plaintiff has put his health at issue in this case. Signed by
Magistrate Judge Patrick A. White on 1/16/2013. (cz) (Entered: 01/16/2013)

01/25/2013

31

Clerk's Notice of Undeliverable Mail re 29 Clerks Notice of Docket Correction
Instruction to Filer — Attorney,,. US Mail returned for: Lance Stevenson . The
Court has not located an updated address for this party. After two unsuccess
noticing attempts, notices from the Court will no longer be sent to this party if
case until a correct address is provided. (cgs) (Entered: 01/25/2013)

and

ful
1 this

01/29/2013

32

Clerk's Notice of Undeliverable Mail re 30 Order on Motion for Protective Ord
Order on Motion for Disclosure. US Mail returned for: Lance Stevenson . The
Court has not located an updated address for this party. After two unsuccess
noticing attempts, notices from the Court will no longer be sent to this party ir
case until a correct address is provided. Two Returns/attempts. court notices
will no longer be sent to this party until a correct address is provided. (cgs)
(Entered: 01/29/2013)

er,

ful
1 this

03/19/2013

MOTION for Appearance Ad Hoc of Attorney Michael O. Colgan by Lance
Stevenson. (Colgan, Michael) (Entered: 03/19/2013)

03/26/2013

MOTION to Take Deposition from Plaintiff, Lance Stevenson via Videotape b
Frankowitz, Karen Zoahy. (Losey, Daniel) (Entered: 03/26/2013)
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https://ecf.flsd.uscourts.gov/doc1/051111707020?caseid=396832&de_seq_num=75&pdf_header=2
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03/26/2013

35

PAPERLESS ORDER granting 33 MOTION for Appearance Ad Hoc. Signed
Judge Kathleen M. Williams on 3/26/2013. (kwr) (Entered: 03/26/2013)

by

03/27/2013

36

ORDER granting 34 Motion to Take Deposition from Plaintiff Lance Stevensd
video tape. This is an unrepresented plaintiff and the defendants shall goverr
themselves accordingly. Signed by Magistrate Judge Patrick A. White on
3/27/2013. (cz) (Entered: 03/27/2013)

n by
|

03/27/2013

NOTICE of Attorney Appearance by Michael O'Brien Colgan on behalf of Lar
Stevenson (Colgan, Michael) (Entered: 03/27/2013)

ce

04/02/2013

MOTION for Extension of Time to Complete Discovery by Lance Stevenson.
(Colgan, Michael) (Entered: 04/02/2013)

04/03/2013

ORDER granting 38 Motion for Extension of Time to Complete Discovery, all
dates entered in the pre-trial scheduling order are extended for sixty days frg
dates in that order. Signed by Magistrate Judge Patrick A. White on 4/3/2013
(Entered: 04/03/2013)

m the

. (c2)

06/10/2013

MOTION for Extension of Time of All Court Deadlines by Lance Stevenson.
Responses due by 6/27/2013 (Colgan, Michael) (Entered: 06/10/2013)

06/21/2013

ORDER granting 40 Motion for Extension of Time, all dates entered in the
pre—trial scheduling order are extended for a total of 90 days from the dates
in that order. Signed by Magistrate Judge Patrick A. White on 6/21/2013. (cz
(Entered: 06/21/2013)

bntered

08/07/2013

MOTION to Withdraw as Attorney by Katzman Garfinkel &Berger and Michag
0. Colgan. by Lance Stevenson. Responses due by 8/26/2013 (Colgan, Mich
(Entered: 08/07/2013)

|
nael)

08/08/2013

43

ORDER RESPECTFULLY deferring ruling on 42 Motion to Withdraw as
Attorney TO THE UNITED STATES DISTRICT JUDGE. Signed by Magistrat
Judge Patrick A. White on 8/8/2013. (cz) (Entered: 08/08/2013)

D

08/09/2013

MOTION for Extension of Time to file Motion for Summary Judgment re 39 O
on Motion for Extension of Time to Complete Discovery by S Frankowitz, Kat
Zoahy. Responses due by 8/26/2013 (Losey, Daniel) (Entered: 08/09/2013)

rder
en

08/12/2013

45

ORDER granting in part and denying in part 44 Motion for Extension of Time
FOR SIXTY DAYS FOR FINDING NEW COUNSEL AND FILING MOTION
FOR SUMMARY JUDGEMENT. Signed by Magistrate Judge Patrick A. Whit
8/12/2013. (cz) (Entered: 08/12/2013)

4
o
=]

08/13/2013

ORDER Setting Hearing on Motion 42 MOTION to Withdraw as Attorney by
Katzman Garfinkel &Berger and Michael O. Colgan. : Motion Hearing set for
8/19/2013 02:30 PM before Judge Kathleen M. Williams. Signed by Judge
Kathleen M. Williams on 8/12/2013. (cbr) (Entered: 08/13/2013)

08/19/2013

47

Minute Order for proceedings held before Judge Kathleen M. Williams: grant

ng

42 Motion to Withdraw as Attorney. Attorney Michael O'Brien Colgan terminated

; Motion Hearing held on 8/19/2013 re 42 MOTION to Withdraw as Attorney |
Katzman Garfinkel &Berger and Michael O. Colgan. filed by Lance Stevenso
Counsel of record present at hearing via telephonic appearance. Court Repo
Patricia Sanders, 305-523-5548 / Patricia_Sanders@flsd.uscourts.gov (ag)
(Entered: 08/19/2013)

py
n.
rter:

09/11/2013

NOTICE by Karen Zoahy, S Frankowitz re 26 Scheduling Order of Plaintiff's

Failure to Comply (Losey, Daniel) (Entered: 09/11/2013)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

[ arsce S‘Lc\: Lal SOND
(Write the full name of the plaintiff)

SEA
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iy
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I

Fort Laude, Jw\(cj s _.d

533490
(Write the full name of the defendant/s in this case)

COMPLAINT UNDER THE CIVIL RIGHTS ACT, 42 U.S.C. § 1983

I. Party Information

A. Plaintiff: [ anrce Stues Som

ASUOUNT
Address: R C. Conte Cacils 1—7

Inmate/Prison No.:

AS JLOULT -

Year of Birth:

(Do not include day or month, pursuant to Fed. R. Civ. P 5.2)

(Write your name, address and prison/inmate number, if applicable)
Vs.

[

B. Defendant: S , Frapulorsi -5 1D .0, Defendant: Kacenji 2z ¢ &g
Official Position: Ay G (3 , AT

Official Position: A) ArS<_

Place of Employment: {3 fotv CM,\A— 'Sg. |Place of Employment: [ £s « o A Ce W,\,EL . 31\ N (

(Write the full name of each defendant, official position and place of employment. Attach a
separate page if you need additional space for additional defendants. )

Civil Case Number:_| -4 q((-(:(f/__ WiLtirams

=
~
=
T
—<
~d
(¥ e
.
=

4

.

-
—




CasecQI2esv-H04bKMNMPOGIRERI L1 ERRIRIESATES SRRk 053N 2p 295 2014

I1I. Statement of Claim

Briefly describe the facts of your case. Describe how each defendant is involved, names of other
persons involved, and dates and places. Each claim should be stated in a separately numbered
paragraph. Please use short and plain statements, with separately numbered paragraphs indicating
why the relief requested should be granted. Do not include legal arguments or cite cases or statutes.
Attach additional pages, if necessary.

 —
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III. Relief Requested

Briefly state what you are requesting from the Court (what do you want the Court to do). Do not
include legal arguments or cite cases or statutes. Attach additional pages, if necessary.
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IV. Jury Demand

) Are you demanding a jury trial? Yes No

Signed this day of , 20

Signature of Plaintiff

I declare under penalty of perjury that the foregoing is truce and correct.

Executed on:

Signature of Plaintiff
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 12-60494-CIV-WILLIAMS
MAGISTRATE JUDGE P_.A. WHITE
LANCE STEVENSON,
Plaintiff,

V. : REPORT OF
MAGISTRATE JUDGE

ARMOR CORRECTIONAL HEALTH
CARE, et al.,

Defendants.

1. Introduction

Lance Stevenson, who 1is confined at the Joseph P. Conte
Facility, has filed a pro se civil rights complaint pursuant to 42
U.S.C. 81983. The plaintiff is proceeding in forma pauperis.

The plaintiff alleges since entry into the Broward County Jail
on November 7, 2011, he has suffered from a swollen fractured right
hand and right knee. He has asked for treatment and a cane and has
been refused. He contends he is In severe pain.

The plaintitf named Armor Correctional Health Care as the sole
defendant in his initial complaint. Armor is not a proper defendant
in this case. The Eleventh Circuit requires that a plaintiff must
show policy or custom in suilts against private corporations
performing traditional public functions. See Buckner v. Toro, 116
F.3d 450 (11 Cir.) (extending the application of Monell v. Dept. of
Social Services, 436 U.S. 658, 691 (1978) to private corporations
such as prison medical service companies performing traditional
public functions), cert. denied, 522 U.S. 1018 (1997). In this
case, the plaintiff has failed to support any claim for relief that
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Armor as an entity acted in accordance with a custom or policy with
regard to the possible violation of any of his constitutional
rights. Without such, the plaintiff’s claim is insufficient to
sustain a 81983 claim. The plaintiff was ordered to file an amended
complaint. The amended complaint was timely filed on May 29, 2012,
however the plaintiff failed to sign the complaint under penalty of
perjury. He was ordered to file a verification of the complaint,
and the verification was filed on July 26, 2012.

This Cause i1s before the Court upon a review of the amended
complaint (DE#15) pursuant to 28 U.S.C. 81915.

I1. Analysis

A. Applicable Law for Screening

As amended, 28 U.S.C. 81915 reads in pertinent part as
follows:

Sec. 1915 Proceedings in Forma Pauperis

(e)(2) Notwithstanding any filing fee, or
any portion thereof, that may have been paid,
the court shall dismiss the case at any time
iT the court determines that —

(B) the action or appeal -
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(1) 1is frivolous or malicious;

(i1) fails to state a claim on which
relief may be granted; or

(i11) seeks monetary relief from a
defendant who is immune from such
relief.

This 1s a civil rights action Pursuant to 42 U.S.C. 81983.
Such actions require the deprivation of a federally protected right
by a person acting under color of state law. See 42 U.S.C. 1983;
Polk County v Dodson, 454 U.S.312 (1981); Whitehorn v Harrelson,
758 F. 2d 1416, 1419 (11 Cir. 1985. The standard for determining
whether a complaint states a claim upon which relief may be granted
Is the same whether under 28 U.S.C. 81915(e)(2)(B) or Fed.R.Civ.P.
12(b)(6) or (c). See Mitchell v. Farcass, 112 F.3d 1483, 1490 (11
Cir. 1997)(“The language of section 1915(e)(2)(B)(ii1) tracks the
language of Federal Rule of Civil Procedure 12(b)(6)’). A complaint

is “frivolous under section 1915(e) “where it lacks an arguable
basis either in law or in fact.” Neitzke v. Williams, 490 U.S. 319,
325 (1989); Bilal v. Driver, 251 F.3d 1346, 1349 (11 Cir.), cert.
denied, 534 U.S. 1044 (2001). Dismissals on this ground should
only be ordered when the legal theories are “indisputably

meritless,” 1d., 490 U.S. at 327, or when the claims rely on
factual allegations that are “clearly baseless.” Denton V.
Hernandez, 504 U.S. 25, 31 (1992). Dismissals for failure to state
a claim are governed by the same standard as Federal Rule of Civil
Procedure 12(b)(6). Mitchell v. Farcass, 112 F.3d 1483, 1490 (11
Cir. 1997)(“The language of section 1915(e)(2)(B)(ii1) tracks the
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language of Federal Rule of Civil Procedure 12(b)(6)”). In order
to state a claim, a plaintiff must show that conduct under color of
state law, complained of in the civil rights suit, violated the
plaintiff*s rights, privileges, or i1mmunities under the
Constitution or laws of the United States. Arrington v. Cobb
County, 139 F.3d 865, 872 (11 Cir. 1998).

To determine whether a complaint fails to state a claim upon
which relief can be granted, the Court must engage In a two-step
inquiry. First, the Court must identify the allegations iIn the
complaint that are not entitled to the assumption of truth. Bell
Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)). Twombly
applies to 81983 prisoner actions. See Douglas v. Yates, 535 F.3d
1316, 1321 (11 Cir. 2008). These include “legal conclusions” and
“[t]hreadbare recitals of the elements of a cause of action [that

are] supported by mere conclusory statements.” Second, the Court
must determine whether the complaint states a plausible claim for
relief. 1d. This i1s a “context-specific task that requires the
reviewing court to draw on 1its judicial experience and common
sense.” The plaintiff is required to plead facts that show more
than the “mere possibility of misconduct.” The Court must review
the factual allegations in the complaint “to determine if they
plausibly suggest an entitlement to relief.” When faced with
alternative explanations for the alleged misconduct, the Court may
exercise i1ts judgment in determining whether plaintiff®s proffered
conclusion is the most plausible or whether it is more likely that
no misconduct occurred.?!

B. Facts of the amended complaint

* The application of the Twombly standard was clarified in
Ashcroft v. Igbal, 129 S.Ct. 1937 (2009).

4
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The plaintiff names S. Frankowitz, D.O. and Nurse Karen Zoahy,
both employed at the Broward County Jail. He claims that Frankowitz
and Zoahy failed to treat his swollen fractured right hand and
right knee and refused his request for a cane. He states that he
was seen multiple times by Frankowitz, who re-documented a carpal
bone fracture on February 3, 2011, but failed to treat him. He
claims both his hand and knee were X-rayed, and although the X-ray
showed no broken bones in his knee, he attempted to inform
Frankowitz that his knee had previously popped out of i1ts socket.

C. Analysis

The Eighth Amendment prohibits any punishment which violates
civilized standards of decency or "involve[s] the unnecessary and
wanton infliction of pain.”" Estelle v. Gamble, 429 U.S. 97, 102-03
(1976) (quoting Greqgg v. Georgia, 428 U.S. 153, 173(1976)); see
also Campbell v. Sikes, 169 F.3d 1353, 1363 (11 Cir. 1999).
"However, not “every claim by a prisoner that he has not received

adequate medical treatment states a violation of the Eighth
Amendment."" McElligott v. Foley, 182 F.3d 1248, 1254 (11 Cir.
1999) (citation omitted). An Eighth Amendment claim contains both
an objective and a subjective component. Taylor v. Adams, 221 F.3d
1254, 1257 (11 Cir. 2000); Adams v. Poag, 61 F.3d 1537, 1543 (11
Cir. 1995). First, a plaintiff must set forth evidence of an

objectively serious medical need. Taylor, 221 F.3d at 1258; Adams,
61 F.3d at 1543. Second, a plaintiff must prove that the prison
official acted with an attitude of "deliberate indifference”™ to
that serious medical need. Farmer, 511 U.S. at 834; McElligott, 182
F.3d at 1254; Campbell, 169 F.3d at 1363. The objective component

requires the plaintiff to demonstrate that he has been subjected to
specific deprivations that are so serious that they deny him "the
minimal civilized measure of life"s necessities.” Rhodes v.
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Chapman, 452 U.S. 337, 347 (1981); see also Hudson v. McMillian,
503 U.S. 1, 8-9 (1992).

Because the plaintiff was a pretrial detainee at the time of
the events alleged, his claims must be analyzed under the Due
Process Clause of the Fourteenth Amendment rather than the Cruel
and Unusual Punishment Eighth Amendment standard. Bell, 441 U.S.
at 535; Hamm, 774 F.2d at 1571-74. In the context of a pretrial
detainee claim of denial of medical care, the standards are the
same. 1d.

A serious medical need is considered 'one that has been
diagnosed by a physician as mandating treatment or one that is so
obvious that even a lay person would easily recognize the necessity
for a doctor®"s attention." Hill v. DeKalb Reg”"l Youth Det. Ctr., 40
F.3d 1176, 1187 (11 Cir. 1994) (quotation marks and citation
omitted). The subjective component requires the plaintiff to

demonstrate that the prison officials acted wantonly, with
deliberate i1ndifference to the plaintiff®s serious needs. See
Farmer v. Brennan, 511 U.S. 825, 834 (1994); Wilson v. Seiter, 501
U.S. 294, 298-99 (1991). Deliberate indifference is the reckless
disregard of a substantial risk of serious harm; mere negligence

will not suffice. Id. at 835-36. Consequently, allegations of
medical malpractice or negligent diagnosis and treatment fail to
state an Eighth Amendment claim of cruel and unusual punishment.
See Estelle, 429 U.S. at 106. The inadvertent or negligent failure

to provide adequate medical care '"cannot be said to constitute "an
unnecessary and wanton infliction of pain.*" Estelle, 429 U.S. at
105-06; Wilson, 501 U.S. at 298.
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Although the plaintiff’s allegations are sparse, especially
concerning Nurse Zoahy, at this preliminary stage he has stated a
claim for denial of medical treatment.

111. Recommendation

1. The claim of denial of medical treatment should proceed
against Nurse Zoahy and D. O. Frankowitz.

2. Service will be ordered by separate order.
Dated at Miami, Florida, this 9* day of October, 2012.

UNITED STATES MAGISTRATE JUDGE

cc: Lance Stevenson, Pro Se
Joseph P. Conte Facility
Address of record
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 12-cv-60494-WILLIAMS/WHITE
LANCE STEVENSON,

Plaintiff,
V.

S. FRANKOWITZ and KAREN ZOAHY,

Defendants.
/

ORDER ADOPTING REPORT AND RECOMMENDATION

THIS MATTER is before the Court upon Magistrate Judge White’'s Report and
Recommendation (“the Report®). [D.E. 19]. In his Report, Judge White undertakes a
review of the Amended Complaint pursuant to 28 USC 1915 and recommends that the
Court allow Plaintiff's Amended Complaint to proceed.

Upon an independent review of the Report, the record and applicable case law, it
is hereby ORDERED AND ADJUDGED as follows:

1. The Report is AFFIRMED AND ADOPTED.

2. The Amended Complaint [D.E. 15] shall be the operative complaint in this

matter. Therefore, Defendant Armor Correctional Health should be

terminated.
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DONE and ORDERED in Chambers in Miami, Florida, this Z:Z_’ day of October,

2012.

KATHCEEN M. WILLIAMS

UNITED STATES DISTRICT JUDGE
CC.

U.S. Magistrate Judge Patrick White

Lance Stevenson

251101172

Joseph V. Conte Facility

P.O. Box 407016

Fort Lauderdale, FL 33340-7016
PRO SE
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 12-60494-CIV-WILLIAMS./WHITE

LANCE STEVENSON,
Plaintiff,
VS,

ARMOR CORRECTIONAL HEALTH
CARE, ET AL,

Defendants.

DEFENDANTS, DR. S. FRANKOWITZ AND KAREN MIZRAHY, P.A.’S, ANSWER
AND AFFIRMATIVE DEFENSES TO PLAINTIFF’S COMPLAINT

COME NOW the Defendants, DR. S. FRANKOWITZ (“Frankowitz”) AND KAREN
MIZRAHY, P.A., (*Mizrahy”), (incorrectly named as NURSE KAREN ZOAHY), by and
through their undersigned attorneys, and hereby file this, their Answer and Affirmative
Defenses to Plaintiff's Complaint, and state as follows:

1. Frankowiiz. and Mizrahy deny that they were deliberately indifferent to the
Plaintiff's alleged serious medical need or that they denied the Plaintiff adequate medical
treatment.

2. Frankowitz and Mizrahy deny any additional allegations, deemed directed to
them, unless specifically admitted herein and further demand strict proof of alt denied

allegations.
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AFFIRMATIVE DEFENSES

3. Further answéring and as an affirmative defense, these Defendants allege
that Plaintiff's Compfaint fails to state or set forth claims against these Defendants upon
whic;h relief can be granted.

4. Further answering and as an affirmative defense, these Defendants allege
that Plaintiff's Complaint fails to state or set forth a claim against these Defendants under
42 U.S.C. § 1983,

5. Further answering and as an affirmative defense, the claims and allegations
set forth in Plaintiff's Complaint, even Ef'taken as true, do not state a claim for relief under
42 U.S.C. § 1983, as any deprivation alleged therein does not rise to the level of a
constitutional forf. As such, these Defendants respectfully submit that this Court lacks
subject matter jurisdiction over Plaintiffs Complaint.

6. Further answering and as an affirmative defense, these Defendants will show
that Plaintiff was not deprived of any constitutionally protected life, liberty or property
interests without due process of law, nor were Plaintiff's rights under any amendments to or
provisions of the United States Constitution or federal laws violated by these Defendants.

7. Further answering and. as an affirmative defense, any and all of Plaintiff's
claims against these Defendants are barred in whole or in part by the doctrine of qualified
immunity, official immunity, sovereign immunity and discretionary act immunity and federal

law.
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8. Further answering and as an affirmative defense, to the extent as may be
shown by the evidence through discovery, these Defendants assert that the matters in
question and Plaintiff's damages, if any, were caused by acts and/or failures to act of
persons other than these Defendants.

9. Further answering and as an affirmative defense, these Defendants assert
that Plaintiff's negligence was the cause of any alleged injuries that he alleges to have
suffered. | |

10.  Further answering and as an affirmative defense, these Defendants assert
that Plaintiff's claims are barred by his failure to exhaust administrative remedies prior to
filing suit.

11.  Further answering and as an affirmative defense, these Defendants assert
that at the time of the incident alleged in Plaintiff's Complaint, they were governmental
actors, and therefore cannot be held liable on a theory of respondeat superior.

12.  Further answering and as an affirmative defense, these Defendants assert
that the Plaintiff has failed to comply with the requirements of Florida Statutes Section 766

regarding presuit screening of claims for medical malpractice.
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DEMAND FOR TRIAL BY JURY

Defendants, Dr. 5. FRANKOWITZ and KAREN MIZRAHY, P.A., hereby demand a

trial by jury on all issues triable as a right by jury.

Dated on: November 15, 2012 Respectfully submitted,

Kelley, Kronenberg, Gilmartin, Fichtel, Wander,
Bamdas, Eskalyo & Dunbrack, P.A.

Attorneys for Defs/FRANKOWITZ & MIZRAHY
8201 Peters, Road, Suite 4000

Fort Lauderdale, Florida 33324

Tel: 954-370-9970; Fax: 954-381-1988

Florida Bar No. 064092

E-Mail: dlosey@kelleykronenberg.com

By. /s/ Daniel L. Losey
Daniel L. Losey

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this 15™ day of November, 2012, | electronically filed the
foregoing document with the Clerk of the Court using CM/ECF. 1 also certify that the
foregoing document is being served this day on all counsel of record or pro se parties
identified on the attached Service List in the manner specified, either via transmission of
Notices of Electronic Filing generated by CM/ECF or in some other authorized manner for
E‘g;;se counsel or parties who are not authorized to receive electronically Notice of Electronic
iling.

Lance Stevenson

Jail #251101172

Joseph V. Conte Facility
P.O. Box 407016

Ft. Lauderdale, FL 33340
Plaintiff, Pro Se

VIA CERTIFIED MAIL

/s Daniel L. Losey
Daniel L.. Losey
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 12-60494-CIV-WILLIAMS
MAGISTRATE JUDGE P. A. WHITE

LANCE STEVENSON,

Plaintiff,
ORDER SCHEDULING PRETRIAL
V. : PROCEEDINGS WHEN PLAINTIFF
1S PROCEEDING PRO SE

S. FRANKOWITZ, ET AL

Defendants.

The plaintiff in this case is incarcerated, without counsel,
so that 1t would be difficult for either the plaintiff or the
defendants to comply fully with the pretrial procedures required by
Local Rule 16.1 of this Court. It is thereupon

ORDERED AND ADJUDGED as follows:

1. All discovery methods listed in Rule 26(a), Federal Rules
of Civil Procedure, shall be completed by April 12, 2013. This
shall include all motions relating to discovery.

2. All motions to join additional parties or amend the
pleadings shall be filed by April 26, 2013.

3. All motions to dismiss and/or for summary judgment shall
be filed by May 17, 2013.

4. On or before May 31, 2013, the plaintiff shall file with
the Court and serve upon counsel for the defendants a document
called "Pretrial Statement."” The Pretrial Statement shall contain
the following things:
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(a) A brief general statement of what
the case is about;

(b) A written statement of the facts
that will be offered by oral or
documentary evidence at trial; this
means that the plaintiff must
explain what he intends to prove at
trial and how he iIntends to prove
it;

(c) A list of all exhibits to be offered
into evidence at the trial of the
case;

(d) A list of the Tfull names and
addresses of places of employment
for all the non-inmate witnesses
that the plaintiff intends to call
(the plaintiftf must notify the Court
of any changes i1n their addresses);

(e) A list of the fTull names, inmate
numbers, and places of iIncarceration
of all the inmate witness that
plaintiff 1intends to call (the
plaintiff must notify the Court of
any changes 1i1n their places of
incarceration); and

(F) A summary of the testimony that the
plaintiff expects each of his wit-
nesses to give.

5. On or before June 13, 2013, defendants shall file and
serve upon plaintiff a "Pretrial Statement,”™ which shall comply
with paragraph 4(a)-(f).

6. Failure of the parties to disclose fully in the Pretrial
Statement the substance of the evidence to be offered at trial may
result In the exclusion of that evidence at the trial. Exceptions
will be (1) matters which the Court determines were not discover-
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able at the time of the pretrial conference, (2) privileged mat-
ters, and (3) matters to be used solely for impeachment purposes.

7. IT the plaintiff fails to file a Pretrial Statement, as
required by paragraph 4 of this order, paragraph 5 of this order
shall be suspended and the defendants shall notify the Court of
plaintiff"s failure to comply. The plaintiff is cautioned that

Tfailure to file the Pretrial Statement may result in dismissal of

this case for lack of prosecution.

8. The plaintiff shall serve upon defense counsel, at the
address given for him/her in this order, a copy of every pleading,
motion, memorandum, or other paper submitted for consideration by
the Court and shall include on the original document filed with the
Clerk of the Court a certificate stating the date that a true and
correct copy of the pleading, motion, memorandum, or other paper
was mailed to counsel. All pleadings, motions, memoranda, or other
papers shall be filed with the Clerk and must include a certificate
of service or they will be disregarded by the Court.

9. A pretrial conference may be set pursuant to Local
Rule 16.1 of the United States District Court for the Southern
District of Florida, after the pretrial statements have been filed.
Prior to such a conference, the parties or their counsel shall meet
in a good faith effort to:

(a) discuss the possibility of settlement;

(b) stipulate (agree) in writing to as many
facts and 1issues as possible to avoid
unnecessary evidence;

(c) examine all exhibits and documents
proposed to be used at the trial, except
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that i1mpeachment documents need not be
revealed;

(d) mark all exhibits and prepare an exhibit
list;

(e) initial and date opposing party”"s
exhibits;

(F) prepare a list of motions or other
matters which require Court attention;
and

(g) discuss any other matters that may help
in concluding this case.

10. AIll motions filed by defense counsel must include a
proposed order for the undersigned Magistrate Judge’s sighature.

DONE AND ORDERED at Miami, Florida, this 14th day of December,

2014.

s/Patrick A. White
UNITED STATES MAGISTRATE JUDGE

cc: Lance Stevenson, Pro Se
251101172
Joseph V. Conte Facility
P.O. Box 407016
Fort Lauderdale, FL 33340-7016

Daniel Lee Losey, Esquire

Kathleen M. Williams, United States District Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
FT. LAUDERDALE DIVISION

CASE NO.: 12-60494-CIV-WILLIAMS/WHITE

LANCE STEVENSON,
Plaintiff,

VS.
ARMOR CORRECTIONAL

HEALTHCARE, INC.,
Defendant.

MOTION FOR ENLARGEMENT OF TIME TO CONDUCT DISCOVERY

Plaintiff, Lance Stevenson, hereby moves for an enlargement of time to conduct
discovery in this matter. In support thereof, the Plaintiff states:

1. This is an action for deliberate indifference to serious medical needs against health
care providers working at a Broward County detention facility.

2. This action was filed pro se, in forma pauperis by the Plaintiff, a pretrial detainee in a
Broward County detention facility.

3. The Plaintiff has lacked the resources to fully conduct discovery in this matter while
he has been incarcerated and awaiting trial for the criminal charges against him.

4. On March 27, 2013, the undersigned appeared as ad hoc attorney for the purposes of
discovery after referral from the Volunteer Lawyers Project, a nonprofit which

attempts to arrange for pro bono counsel for indigent litigants.

5. According to the current scheduling order, discovery is to be concluded on or before
April 12, 2013.
6. Due to his recent appearance, the undersigned requires additional time to confer with

the Plaintiff and to prepare for and conduct discovery in this matter.
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7. This action was filed on March 19, 2012, just over a year ago, and the granting of an

enlargement of 60 days will not result in undue delay or any undue hardship to the

Defendants.

8. This motion is not made for any improper purpose, including undue delay or
harassment.

0. Counsel for the Plaintiff has contacted Defendants’ counsel via e-mail at opposing

counsel’s e-mail address as designated in his filings regarding this motion for an
enlargement of time, but the Plaintiff has not received a response regarding the
extension.

WHEREFORE the Plaintiff respectfully requests an enlargement of time for the deadline

for discovery of 60 days, to June 11, 2013.

CERTIFICATE OF GOOD FAITH CONFERENCE; UNABLE TO CONFER

Pursuant to Local Rule 7.1(a)(3)(B), | hereby certify that counsel for the movant has
made reasonable efforts to confer with all parties and non-parties who may be affected by the
relief sought in the motion but has been unable to do so. The reasonable efforts made were
specifically as follows: On Wednesday, March 27, 2013, | sent an e-mail message to opposing

counsel at dlosey@kelleykronenberg.com concerning the relief requested in this motion, and as

of Tuesday, April 2, 2013, | have not received a reply regarding the same.

/s/ Michael O. Colgan
Michael O. Colgan, Esq.
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CERTIFICATE OF SERVICE
| HEREBY certify that on the 2™ day of April, 2013, I electronically filed the foregoing

document with the Clerk of the Court using CM/ECF. 1 also certify that the foregoing document
IS being served this day on all counsel of record or pro se parties, either via transmission of
Notices of Electronic Filing generated by CM/ECF or in some other authorized manner for those

counsel or parties who are not authorized to receive electronically Notices of Electronic Filing:

/sl Michael O. Colgan

Michael O. Colgan, Esquire
Florida Bar No.: 27625
Katzman Garfinkel & Berger
300 North Maitland Avenue
Maitland, FL 32751

Phone: (407) 539-3900

Fax: (407) 539-0211

Attorney for Plaintiff
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
FT. LAUDERDALE DIVISION
CASE NO.: 12-60494-CIV-WILLIAMS/WHITE
LANCE STEVENSON,
Plaintiff,

VS.

ARMOR CORRECTIONAL
HEALTHCARE, INC,,

Defendant.
/

MOTION TO EXTEND ALL COURT DEADLINES

COMES NOW, Plaintiff, LANCE STEVENSON, by and through undersigned counsel
and hereby moves this Honorable Court to extend all Court deadlines and as grounds therefore
would show and state as follows:

1. On March 26, 2013, the undersigned appeared as ad hoc attorney for the purposes
of discovery after referral from the Volunteer Lawyers Project, a nonprofit which attempts to
arrange for pro bono counsel for indigent litigants.

2. On April 25, 2013, undersigned counsel served Interrogatories and Requests for
Production upon Defendants. To date no responses have been received.

3. Plaintiff is entitled to the discovery responses requested and the opportunity to
properly review same.

4. For the foregoing reasons Plaintiff requests this Court extend all Court deadlines
an additional 90 days in order for Plaintiff to have the opportunity to properly review and
analyze discovery once it is received from opposing counsel and to conduct any additional

discovery or motion practice whose need may be evident from the responses to discovery.
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WHEREFORE, the undersigned respectfully requests this Court enter its Order extending
all Court deadline for an additional 90 days.

CERTIFICATE OF GOOD FAITH CONFERENCE

Pursuant to Local Rule 7.1(a)(3)(B), | hereby certify that counsel for the movant has
made reasonable efforts to confer with all parties and non-parties who may be affected by the 90-
day extension sought in this motion on Monday, June 10, 2013, and counsel for Defendants has

confirmed he has no objection to same.

[s/ Michael O. Colgan
Michael O. Colgan, Esq.

CERTIFICATE OF SERVICE
| HEREBY certify that on the 10™ day of June, 2013, | electronically filed the foregoing

document with the Clerk of the Court using CM/ECF. 1 also certify that the foregoing document
IS being served this day on all counsel of record or pro se parties, either via transmission of
Notices of Electronic Filing generated by CM/ECF or in some other authorized manner for those

counsel or parties who are not authorized to receive electronically Notices of Electronic Filing.

/s Michael O. Colgan
Michael O. Colgan, Esquire
Florida Bar No.: 27625
Katzman Garfinkel & Berger
300 North Maitland Avenue
Maitland, FL 32751

Phone: (407) 539-3900

Fax: (407) 539-0211

Attorney for Plaintiff
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 12-60494-CIV-WILLIAMS/WHITE
LANCE STEVENSON,
Plaintiff,
VS.

ARMOR CORRECTIONAL HEALTH
CARE, ET AL,

Defendants.
/
DEFENDANTS, DR. S. FRANKOWITZ AND
KAREN MIZRAHY’'S MOTION FOR EXTENSION
OF TIME TO FILE MOTION FOR SUMMARY JUDGMENT

COME NOW the Defendants, DR. S. FRANKOWITZ AND KAREN MIZRAHY,
P.A., (incorrectly named as NURSE KAREN ZOAHY), by and through their undersigned
attorneys, pursuant to Local Rule 7.1(a)(1)(J) and hereby file this Motion for an
Extension of Time to File Motions for Summary Judgment, and as grounds therefor
would state as follows:

1. On December 14, 2012, this Court entered a Scheduling Order establishing
May 17, 2013 as the deadline for all motions to dismiss and motions for summary
judgment. [D.E. 26].

2. On April 2, 2013, Plaintiff filed a Motion for Extension of Time to Conduct
Discovery, which was granted by the Court on April 3, 2013. [D.E. 38]. By order of this
Court, the deadlines for parties of record to conduct all discovery were extended for a
period of sixty (60) days. [D.E. 39].

3. On June 10, 2013, Plaintiff filed a Motion to Extend All Court Deadlines for

an additional ninety (90) days. [D.E. 40]. This Court granted the Motion and extended all
1
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court deadlines accordingly. [D.E. 41].

4. On August 7, 2013 Plaintiff's counsel filed a Motion to Withdraw as
Counsel of record for Plaintiff and also requested that this Court extend all deadlines for
an additional ninety (90) days. Counsel for the above-named Defendants raises no
objection to Plaintiff's Motion to Withdraw. [D.E. 42].

5. Due to the fact that Plaintiff's counsel is withdrawing as counsel of record,
the undersigned counsel hereby moves to extend the deadline for filing motions for
summary judgment, which currently is August 15, 2013.

CERTIFICATE OF GOOD FAITH COMPLIANCE

Pursuant to Local Rule 7.1(a)(3)B), the undersigned counsel has conferred with
counsel for Plaintiff, and the latter has expressed no objection to extending the deadline
for filing motions for summary judgment an additional ninety (90) days while Plaintiff finds
new counsel.

WHEREFORE, Defendants, Dr. S. Frankowitz And Karen Mizrahy, P.A.,
respectfully request that this honorable Court grant this Motion to Extend the Deadline
for filing Motions for Summary Judgment for an additional ninety (90) days, together with
such additional relief as this Court deems just and proper.

Dated on: August 9, 2013 Respectfully submitted,
Kelley, Kronenberg, Gilmartin, Fichtel, Wander,
Bamdas, Eskalyo & Dunbrack, P.A.
Attorneys for Defs/FRANKOWITZ & MIZRAHY
8201 Peters, Road, Suite 4000
Fort Lauderdale, Florida 33324
Tel: 954-370-9970; Fax: 954-381-1988

Florida Bar No. 064092
E-Mail: dlosey@kelleykronenberg.com

By: /s/ Daniel L. Losey
Daniel L. Losey

2


mailto:dlosey@kelleykronenberg.com

Case 0:12-cv-60494-KMW Document 44 Entered on FLSD Docket 08/09/2013 Page 3 of 4

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this 9" day of August, 2013, | electronically filed the
foregoing document with the Clerk of the Court using CM/ECF. | also certify that the
foregoing document is being served this day on all counsel of record or pro se parties
identified on the attached Service List in the manner specified, either via transmission of
Notices of Electronic Filing generated by CM/ECF or in some other authorized manner
for those counsel or parties who are not authorized to receive electronically Notice of
Electronic Filing.

Lance Stevenson

Jail #251101172

Joseph V. Conte Facility
P.O. Box 407016

Ft. Lauderdale, FL 33340
Plaintiff, Pro Se

VIA CERTIFIED MAIL

Michael O. Colgan, Esquire
Florida Bar No.: 27625
Katzman Garfinkel & Berger
300 North Maitland Avenue
Maitland, FL 32751

Phone: (407) 539-3900
Fax: (407) 539-0211
Attorney for Plaintiff

/s/ Daniel L. Losey
Daniel L. Losey
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 12-60494-CIV-WILLIAMS/WHITE
LANCE STEVENSON,
Plaintiff,
VS.

ARMOR CORRECTIONAL HEALTH
CARE, ET AL,

Defendants.
/

ORDER ON DEFENDANTS, DR. S. FRANKOWITZ AND KAREN MIZRAHY'S MOTION
FOR EXTENSION OF TIME TO FILE MOTION FOR SUMMARY JUDGMENT

THIS CAUSE having come before this Court on Defendants, DR. S.
FRANKOWITZ AND KAREN MIZRAHY’s Motion for Extension of Time to File Motion for
Summary Judgment, and the Court having reviewed the relevant pleadings and being
otherwise advised in the premises, IT IS:

ORDERED, ADJUDGED and DECREED that:

1. The Motion for Extension of Time to File a Motion for Summary Judgment
is hereby GRANTED.

2. Defendants, DR. S. FRANKOWITZ AND KAREN MIZRAHY shall have until
ninety (90) days of the date of this Order in which to file a motion for summary judgment.

Done and Ordered in Chambers in Miami, Florida, this day of August, 2013.

KATHLEEN M. WILLIAMS

UNITED STATES DISTRICT JUDGE
cc:
All parties of record
United States Magistrate Judge Patrick White

4
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 12-60494-CIV-WILLIAMS/WHITE

LANCE STEVENSON,
Plaintiff,
VS.

ARMOR CORRECTIONAL HEALTH
CARE, ET AL,

Defendants.
/

DEFENDANTS’ NOTICE OF PLAINTIFF’'S FAILURE TO COMPLY

COME NOW, Defendants, DR. S. FRANKOWITZ AND KAREN MIZRAHY, P.A.,
(incorrectly named as NURSE KAREN ZOAHY), by and through their undersigned counsel,
and in compliance with paragraph 7 of this Honorable Court’s Order Scheduling Pretrial
Proceedings when Plaintiff is Proceeding Pro Se (D.E. 26), dated December 14, 2012,
hereby notifies the Court that the Plaintiff has failed to file a Pretrial Statement, as required
by paragraph 4.

Dated on: September 11, 2013 Respectfully submitted,
Kelley Kronenberg
Attorneys for Defs/[FRANKOWITZ & MIZRAHY
8201 Peters, Road, Suite 4000
Fort Lauderdale, Florida 33324
Tel: 954-370-9970; Fax: 954-381-1988

Florida Bar No. 064092
E-Mail: dlosey@kelleykronenberg.com

By: /s/ Daniel L. Losey
Daniel L. Losey

1


mailto:dlosey@kelleykronenberg.com

Case 0:12-cv-60494-KMW Document 48 Entered on FLSD Docket 09/11/2013 Page 2 of 2

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this 11" day of September, 2013, | electronically filed
the foregoing document with the Clerk of the Court using CM/ECF. 1 also certify that the
foregoing document is being served this day on all counsel of record or pro se parties
identified on the attached Service List in the manner specified, either via transmission of
Notices of Electronic Filing generated by CM/ECF or in some other authorized manner for

those counsel or parties who are not authorized to receive electronically Notice of Electronic
Filing.

Lance Stevenson

Jail #251101172

Joseph V. Conte Facility
P.O. Box 407016

Ft. Lauderdale, FL 33340
Plaintiff, Pro Se

VIA CERTIFIED MAIL

/s/ Daniel L. Losey
Daniel L. Losey




