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Date Filed # Docket Text

11/07/2011 1 COMPLAINT under the Civil Rights Act, 42 U.S.C. 1983 against Florida
Department of Corrections, Bernice Terrell. Filing fee $ 350.00, No fee paid, No
IFP, filed by Humberto Trias. (Attachments: # 1 Exhibit, # 2 Exhibit, # 3 Exhibit, #
4 Exhibit)(cbr) (Entered: 11/07/2011)

11/07/2011 2 Judge Assignment to Judge Ursula Ungaro (cbr) (Entered: 11/07/2011)

11/07/2011 3 Clerks Notice of Magistrate Judge Assignment to Magistrate Judge Patrick A.
White. Pursuant to Administrative Order 2003−19 for a ruling on all pre−trial,
non−dispositive matters and for a Report and Recommendation on any dispositive
matters. (cbr) (Entered: 11/07/2011)

11/09/2011 4 ORDER REQUIRING PAYMENT OF FILING FEE OR FILING OF MOTION
TO PROCEED IFP WITH DETAILED AFFIDAVIT. Filing Fee due by 12/2/2011.
Motions due by 12/2/2011.. Signed by Magistrate Judge Patrick A. White on
11/9/2011. (Attachments: # 1 Affidavit IFP) (tw) (Entered: 11/09/2011)

11/09/2011 5 ORDER OF INSTRUCTIONS TO PRO SE LITIGANT. Signed by Magistrate
Judge Patrick A. White on 11/9/2011. (tw) (Entered: 11/09/2011)
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11/29/2011 6 Clerks Notice of Receipt of Filing Fee received on 11/29/2011 in the amount of $
350.00, receipt number FLS100029065 (jua) (Entered: 11/29/2011)

12/29/2011 7 ORDER Re: Service When Pro Se Plaintiff has paid filing Fee. Signed by
Magistrate Judge Patrick A. White on 12/29/2011. (br) (Entered: 12/29/2011)

01/11/2012 8 MOTION to Make Arrangements to Pay for the Process of Service by the U.S.
Marshal and Request for Instructions Re: 7 ORDER Re: Service When Pro Se
Plaintiff has paid filing Fee by Humberto Trias. (ar2) (Entered: 01/11/2012)

01/17/2012 9 ORDER denying 8 Motion motion to make arrangements for process of service,
the plaintiff must contact the Marshal for this information.. Signed by Magistrate
Judge Patrick A. White on 1/17/2012. (cz) (Entered: 01/17/2012)

02/15/2012 10 MOTION for Extension of Time For Service Of Process by Humberto Trias.
Responses due by 3/5/2012 (cbr) (Entered: 02/15/2012)

02/15/2012 11 NOTICE to the Court by Humberto Trias (cbr) (Entered: 02/15/2012)

03/26/2012 12 NOTICE to the Courts by Humberto Trias (ral) (Entered: 03/27/2012)

04/19/2012 13 ORDER granting 10 Motion for Extension of Time to serve the defendants to on or
before 6/15/12.. Signed by Magistrate Judge Patrick A. White on 4/19/2012. (cz)
(Entered: 04/19/2012)

06/01/2012 14 Summons Issued as to Florida Department of Corrections, Bernice Terrell. (ral)
(Entered: 06/01/2012)

06/04/2012 15 Instant Motion to verify if Court has received receipts for summons upon both
defendants and copies of amended motion; MOTION for Extension of Time to
Serve Summons and Amended Complaint; re 14 Summons Issued, 1 Complaint, by
Humberto Trias. Responses due by 6/21/2012. NOTE: Courtesy copy of docket
sheet mailed.(ral) (Entered: 06/05/2012)

06/06/2012 16 ORDER granting 15 Motion fto verify court received receipts for summonses, the
Court send a copy of the docket.. Signed by Magistrate Judge Patrick A. White on
6/6/2012. (cz) (Entered: 06/06/2012)

06/19/2012 17 Defendant's MOTION TO DISMISS 1 Complaint, FOR FAILURE TO STATE A
CLAIM by Florida Department of Corrections. Responses due by 7/6/2012 (Savor,
Kathleen) (Entered: 06/19/2012)

06/22/2012 18 SUMMONS (Affidavit) Returned Executed on 1 Complaint, by Humberto Trias.
Bernice Terrell served on 6/6/2012, answer due 6/27/2012. (ral) (Entered:
06/22/2012)

06/22/2012 19 SUMMONS (Affidavit) Returned Executed by Humberto Trias. Florida
Department of Corrections served on 6/5/2012, answer due 8/6/2012. (ral)
(Entered: 06/22/2012)

06/24/2012 20 Defendant's MOTION TO DISMISS 1 Complaint, FOR FAILURE TO STATE A
CLAIM Fourth Cause of Action by Florida Department of Corrections, Bernice
Terrell. Responses due by 7/12/2012 (Savor, Kathleen) (Entered: 06/24/2012)

06/24/2012 21 Defendant's MOTION to Dismiss 1 Complaint, by Bernice Terrell. Responses due
by 7/12/2012 (Savor, Kathleen) (Entered: 06/24/2012)

06/24/2012 22 ANSWER and Affirmative Defenses to Complaint with Jury Demand by Bernice
Terrell.(Savor, Kathleen) (Entered: 06/24/2012)

06/27/2012 23 SCHEDULING ORDER: Amended Pleadings due by 10/25/2012. Discovery due
by 10/11/2012. Joinder of Parties due by 10/25/2012. Motions due by 11/16/2012.
Signed by Magistrate Judge Patrick A. White on 6/25/2012. (tw) (Entered:
06/27/2012)

07/13/2012 24 MOTION/REQUEST for Production of Documents and Discovery (Responses due
by 7/30/2012) by Humberto Trias. (ral) (Entered: 07/16/2012)

07/13/2012 25 NOTICE by Humberto Trias re 23 Scheduling Order. (ral) (Entered: 07/16/2012)
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07/13/2012 26 RESPONSE to 20 Defendant's Motion to Dismiss Fourth Cause of Action and
Affirmative Defenses Including Response to Permit Suit in Official Capacity filed
by Humberto Trias. Replies due by 7/23/2012. (ral) (Entered: 07/16/2012)

07/17/2012 27 ORDER denying 24 Motion to Produce; denying 24 Motion for Discovery, without
prejudice. All discovery requests should be sent directly to the defendants. Signed
by Magistrate Judge Patrick A. White on 7/17/2012. (cz) (Entered: 07/17/2012)

07/27/2012 28 REPORT AND RECOMMENDATIONS on 42 USC 1983 case. Granting 17
Defendant's MOTION TO DISMISS 1 Complaint, FOR FAILURE TO STATE A
CLAIM filed by Florida Department of Corrections, Granting 20 Defendant's
MOTION TO DISMISS 1 Complaint, FOR FAILURE TO STATE A CLAIM
Fourth Cause of Action filed by Florida Department of Corrections, Bernice
Terrell, and Granting 21 Defendant's MOTION to Dismiss 1 Complaint, filed by
Bernice Terrell. Objections to RRdue by 8/13/2012 Signed by Magistrate Judge
Patrick A. White on 7/27/2012. (tw) (Entered: 07/27/2012)

08/16/2012 29 ORDER Affirming Magistrate Judge's Report; granting 17 Motion to Dismiss for
Failure to State a Claim; granting in part 20 Motion to Dismiss for Failure to State
a Claim; granting 21 Motion to Dismiss; adopting 28 Report and
Recommendations. Certificate of Appealability: No Ruling. Signed by Judge
Ursula Ungaro on 8/16/2012. (ral) (Entered: 08/16/2012)

08/16/2012 30 MOTION to Take Deposition from Humberto Trias by Bernice Terrell. (Savor,
Kathleen) (Entered: 08/16/2012)

08/20/2012 31 ORDER granting 30 Motion to Take Deposition from Humberto Trias, this is a pro
se plaintiff and the defendant shall govern himself accordingly. Signed by
Magistrate Judge Patrick A. White on 8/20/2012. (cz) (Entered: 08/20/2012)

09/17/2012 32 RULE 45 (b)(1) NOTICE of Intent to Issue Subpoena for the Production of
Documents, by Humberto Trias. (ral) (Entered: 09/18/2012)

09/18/2012 33 MOTION to Compel Defendant to Produce Requested Documents by Humberto
Trias. Responses due by 10/5/2012 (ral) (Entered: 09/18/2012)

09/18/2012 34 Count IV ANSWER and Affirmative Defenses to Complaint with Jury Demand by
Bernice Terrell.(Savor, Kathleen) (Entered: 09/18/2012)

09/18/2012 35 RESPONSE in Opposition re 33 MOTION to Compel Defendant to Produce
Requested Documents filed by Bernice Terrell. (Savor, Kathleen) (Entered:
09/18/2012)

09/19/2012 36 ORDER denying 33 Motion to Compel for the reasons stated in defendant Terrell's
response (DE#35). Signed by Magistrate Judge Patrick A. White on 9/19/2012. (cz)
(Entered: 09/19/2012)

10/09/2012 37 OBJECTION to Defendant Terrell's Belated 34 Answer and Affirmative Defenses
to Plaintiff's Fourth Cause of Action by Humberto Trias. (ral) (Entered:
10/10/2012)

10/18/2012 38 NOTICE of Temporary Change of Address by Humberto Trias. NOTE: Address
updated. (ral) (Entered: 10/19/2012)

10/25/2012 39 AMENDED COMPLAINT against All Defendants, filed by Humberto Trias.(cbr)
(Entered: 10/26/2012)

11/07/2012 40 NOTICE of Newly Discovered Evidence and MOTION for Extension of
Discovery, MOTION to Produce Requested Grievances, MOTION for Extension
of Time to Process Newly Discovered Evidence ( Responses due by 11/26/2012)
by Humberto Trias. (ls) (Entered: 11/08/2012)

11/07/2012 41 NOTICE of Change of Address by Humberto Trias (ls)[System Updated] (Entered:
11/08/2012)

11/08/2012 42 RESPONSE in Opposition re 40 MOTION for Extension of Time to Complete
Discovery MOTION to Produce MOTION for Extension of Time process newly
discovered evidence filed by Bernice Terrell. (Savor, Kathleen) (Entered:
11/08/2012)
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11/08/2012 43 MOTION for Summary Judgment by Bernice Terrell. Responses due by
11/26/2012 (Attachments: # 1 Exhibit Exhibits)(Savor, Kathleen) (Entered:
11/08/2012)

11/13/2012 44 ORDER denying 40 Motion for Extension of Time to Complete Discovery;
denying 40 Motion to Produce; denying 40 Motion for Extension of Time, for the
reasons stated in defendants response. Signed by Magistrate Judge Patrick A.
White on 11/13/2012. (cz) (Entered: 11/13/2012)

11/15/2012 45 ORDER INSTRUCTING PRO SE PLAINTIFF CONCERNING RESPONSE to
43 MOTION for Summary Judgment .(Responses due by 12/14/2012) Signed by
Magistrate Judge Patrick A. White on 11/15/2012. (tw) Modified on 11/15/2012:
image restricted − see DE# 46 for correct image (wc). (Entered: 11/15/2012)

11/15/2012 46 Clerks Notice of Docket Correction re 45 Order of Instructions to Pro Se Litigant.
Document Restricted Due to Error; The correct document has been attached to
this notice. (wc) (Entered: 11/15/2012)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 11-24003-CIV-UNGARO
MAGISTRATE JUDGE P.A. WHITE

HUMBERTO TRIAS,     :

Plaintiff, :

v. :      REPORT
OF MAGISTRATE JUDGE

KENNETH TUCKER, et al.,       :     (DE#S 17, 20 & 21)

Defendants. :
___________________________________

I.  Introduction

The plaintiff, Humberto Trias filed a pro se civil rights

complaint pursuant to 42 U.S.C. §1983. [DE #1].  The plaintiff has

paid the full filing fee and served the defendants before

screening. 

This Cause is before the Court upon the motions to dismiss of

Kenneth Tucker (DE#17), Joint Motion of Tucker and Terrell to

dismiss the plaintiff’s Fourth Cause of action (DE#20), and

Defendant Bernice Terrell’s motion to dismiss. (DE#21) 

  II. Analysis

Pursuant to Rule 12(b)(6) of the Federal Rules of Civil

Procedure, a defendant may move to dismiss a complaint because the

plaintiff has failed to state a claim upon which relief may be

granted. See Fed.R.Civ.P. 12(b)(6). The complaint may be dismissed

if the plaintiff does not plead facts that do not state a claim to

relief that is plausible on its face. See Bell Atlantic Corp. v.

Twombly, 127 S.Ct. 1955 (2007)(retiring the oft-criticized “no set

of facts” language previously used to describe the motion to
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1 The issue of punitive damages must be determined once the facts are fully
developed. 

2

dismiss standard and determining that because plaintiffs had “not

nudged their claims across the line from conceivable to plausible,

their complaint must be dismissed” for failure to state a claim);

Watts v. FIU, 495 F.3d 1289 (11 Cir. 2007).  While a complaint

attacked for failure to state a claim upon which relief can be

granted does not need detailed factual allegations, a plaintiff's

obligation to provide the grounds of his entitlement to relief

“requires more than labels and conclusions, and a formulaic

recitation of the elements of a cause of action will not do.”

Twombly, 127 S.Ct. at 1964-65.  The rules of pleading do "not

require heightened fact pleading of specifics . . . .”  The Court's

inquiry at this stage focuses on whether the challenged pleadings

"give the defendant fair notice of what the . . . claim is and the

grounds upon which it rests."  Erickson v. Pardus, 127 S.Ct. 2197,

2200 (2007)(quoting Twombly, 127 S.Ct. at 1964).

The complaint

The plaintiff names as defendants Nurse Terrell, South Florida

Reception Center, and Kenneth Tucker, Secretary of the Department

of Corrections. He alleges the following causes of action:

The First, Second, and Third Causes are violations of the

Eighth Amendment in the deliberate indifference to his pain and

suffering. The Fourth Cause of action is brought pursuant to

Florida Statute 768.28.  The Fifth Cause of action alleges

overdosing him with insulin resulting in loss of consciousness and

excessive blood loss and stitches.  He seeks monetary damages. 1
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2The Eighth Amendment prohibits any punishment which violates civilized standards
of decency or "involve[s] the unnecessary and wanton infliction of pain."  Estelle v.
Gamble, 429 U.S. 97, 102-03 (1976) (quoting Gregg v. Georgia, 428 U.S. 153, 173(1976));
see also Campbell v. Sikes, 169 F.3d 1353, 1363 (11 Cir. 1999). "However, not 'every claim
by a prisoner that he has not received adequate medical treatment states a violation of
the Eighth Amendment.'" McElligott v. Foley, 182 F.3d 1248, 1254 (11 Cir. 1999) (citation
omitted).  An Eighth Amendment claim contains both an objective and a subjective
component.  Taylor v. Adams, 221 F.3d 1254, 1257 (11 Cir. 2000); Adams v. Poag, 61 F.3d
1537, 1543 (11 Cir. 1995). First, a plaintiff must set forth evidence of an objectively
serious medical need. Taylor, 221 F.3d at 1258; Adams, 61 F.3d at 1543. Second, a
plaintiff must prove that the prison official acted with an attitude of "deliberate
indifference" to that serious medical need. Farmer, 511 U.S. at 834; McElligott, 182 F.3d
at 1254; Campbell, 169 F.3d at 1363.  The objective component requires the plaintiff to
demonstrate that he has been subjected to specific deprivations that are so serious that
they deny him "the minimal civilized measure of life's necessities."  Rhodes v. Chapman,
452 U.S. 337, 347 (1981); see also Hudson v. McMillian, 503 U.S. 1, 8-9 (1992).  

3

He states he was born with a very severe case of Type 1

Brittle Juvenile Diabetes and is sensitive to insulin, upon which

he is dependent. This disease caused him to lose sight in his left

eye. He arrived in January of 2010 at the South Florida Reception

Center. The plaintiff was told to check his blood sugar, and this

would be monitored. It registered 155, and the Nurse injected him

with 10 units of 70/30 insulin, slow and fast acting pre mixed. The

nurse failed to check his numbers or ask him to repeat the test.

She administered the injection, causing an overdose of the insulin.

He claims she gave him insulin for a blood sugar of 255, not 155.

The plaintiff told her he was going to crash, and asked for blood

glucose or sugar cubes, and she denied it. He eventually passed

out, hitting his head on a steel locker causing a long gash which

bled profusely.  He then was transported to Kendal Memorial

Hospital where he received 12 stitches, and was released. He filed

grievances for which he received no response. He was then

transferred. The plaintiff stated a claim for denial of adequate

medical treatment. 2
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Kennth Tucker’s Motion to dismiss (DE#17)

Defendant Tucker has filed a motion to dismiss correctly

arguing that a) he may not be named in his official capacity, b)

there is no cause of action against this defendant, and c) the

plaintiff may not rely upon the doctrine of respondeat superior as

a basis for liability. 

The plaintiff has specified that he intended to sue the

defendant in his individual and official capacity.  A §1983 suit

against the defendant in his official capacity is tantamount to a

suit against the State, and thus the defendant would be immune from

monetary damages based upon the Eleventh Amendment.  Gamble v. Fla.

Dept. of Health and Rehabilitative Services, 779 F.2d 1509, 1512-13

(11 Cir. 1986); Zatler v Wainwright, 802 F.2d 397, 400 (11 Cir.

1986).

Secondly, the defendant Kenneth Tucker is Secretary for the

Department of Corrections. The plaintiff has failed to demonstrate

any direct actions by Tucker resulting in his constitutional

violation. The defendant cannot be sued for liability merely for an

improper or even unconstitutional act of his employees under a

theory of respondeat superior.  If a plaintiff sues a supervisor,

there must be  proof that the alleged injuries resulted from an

official custom, policy, or practice.  Monell v. Department of

Social Services, 436 U.S. 658, 694 (1978); Mandel v. Doe, 888 F.2d

782 (11 Cir. 1989).  The plaintiff bears the burden of establishing

a causal link between a government policy or custom and the injury

which is alleged.  Byrd v. Clark, 783 F.3d 1002, 1008 (11 Cir.

1986)(citing Monell, supra).  See also; Ashcroft v Iqbal, supra.

(Heightened pleading standard for supervisory liability) The

plaintiff has not satisfied these requirements, and failed to state

Case 1:11-cv-24003-UU   Document 28   Entered on FLSD Docket 07/27/2012   Page 4 of 7



5

a Monell claim. It is therefore recommended that Defendant Kenneth

Tucker be dismissed from this case. 

Joint Motion of Defendant Tucker and Terrel to Dismiss (DE#20)

The defendants argue that the plaintiff’s Fourth Course of

Action, negligence may not continue because the plaintiff has

failed to comply with the Fla. Stat §768.28 (6) and (7). In order

to state a cause of action in tort against the State of Florida and

its agencies the plaintiff must comply with the conditions

precedent for the waiver of sovereign immunity as set for in the

statute. The plaintiff must present the claim in writing to both

the appropriate agency and the Department of Financial Services

within three years of the accrual of the claim. Once notice has

been provided he must wait 6 months for the department or agency to

decline in writing before filing suite. See 768.28(6)(b).

Compliance with the notice requirements has been declared is a

condition precedent by the Florida Supreme Court. Commercial

Carrier Corp. v Indian River County, 371 So.2d 1010 (Fla 1979). The

plaintiff has failed to give notice as a condition precedent.

Further he has failed to serve the head of the agency concerned and

the Department of Social Services.  Fla. Stat. 768.28(7).

However, the plaintiff’s state tort against the Nurse for

negligence in her individual capacity should continue. The

defendant argues there has been no negligence, however, once the

nurse was made aware she may have given the plaintiff the wrong

dose of insulin, and refused to take any measures to relieve his

discomfort she may have acted negligently. It is recommended that

this claim continue against Nurse Terrell. 
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Terrell’s Motion to Dismiss (DE#21).

Defendant Terrell has filed a motion to dismiss, correctly

contending that she may not be sued in her official capacity. The

plaintiff has specified that he intended to sue the defendant in

her individual and official capacity.  A §1983 suit against the

defendant in her official capacity is tantamount to a suit against

the State, and thus the defendant would be immune from monetary

damages based upon the Eleventh Amendment.  Gamble v. Fla. Dept. of

Health and Rehabilitative Services, 779 F.2d 1509, 1512-13 (11 Cir.

1986); Zatler v Wainwright, 802 F.2d 397, 400 (11 Cir. 1986).. 

The allegations of the complaint, however, state a classic case of

an official acting outside the scope of her duties and in an

arbitrary manner.  Scheuer v. Rhodes, 416 U.S. 232, 238 (1974).

Under this construction of the complaint, this Court has

jurisdiction over the defendant in her individual capacity.  It is

therefore recommended that Defendant Terrells Motion to Dismiss the

plaintiff’s claims against her in her official capacity are

dismissed, and the case may continue against her solely in her

individual capacity.  (DE#21)

III. Recommendation

Upon review of the motions, it is thereupon recommended as 

follows:

1. Defendant Tucker’s Motion to Dismiss be granted (DE#17).

2. The Joint Motion of Defendant Tucker and Terrell to dismiss

the Fourth Cause of action be granted, with the exception that

the claim of negligence shall continue against Nurse Terrell

in her individual capacity.  (DE#20).
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3. Defendant Terrell’s Motion to dismiss her in her official

capacity be granted, and the case proceed against her in her

individual capacity. (DE#21).

Objections to this report may be filed with the District Judge

within fourteen days of receipt of a copy of the report.

Dated at Miami, Florida, this 27th day of July, 2012.

______________________________
UNITED STATES MAGISTRATE JUDGE

cc: Hunberto Trias, Pro Se
606199
Liberty CI.
Address of record

Attorneys of record
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
CASE NO.: 11-24003-CV-UNGARO 

MAGISTRATE WHITE 
 
 

HUMBERTO TRIAS, 
a/k/a HUMBERTO TORAS, 
 

Plaintiff, 
 
v.        
 
KENNETH TUCKER, et. al., 
 

Defendants, 
 
______________________________/ 
 

DEFENDANT TERRELL’S 
MOTION FOR SUMMARY JUDGMENT 

 
    Defendant,  BERNICE  TERRELL (hereinafter referred to as “TERRELL”) by and through 

undersigned counsel, and pursuant to Fed.R.Civ.P. 56 and S.D.L.R. 7.1, hereby moves this court for 

the entry of summary judgment in favor of the Defendant and denying Plaintiff  HUMERTO 

TRIAS=1  requested relief and, in support thereof, state the following: 

I. Plaintiff has failed to state a claim of deliberate indifference to his serious 

medical need in violation of the Eighth Amendment; 

II. Plaintiff cannot establish a causal connection; 

III. Plaintiff has failed to exhaust his remedies pursuant to Florida Prison 

Litigation Reform Act  42 U.S.C ' 1997e(a); 

IV. Plaintiff cannot base liability of the Defendants under 42 U.S.C. '1983 on a 

                                                 
1 Inmate Humberto Trias name with the Florida Department of Corrections is Humberto Toras.  All records from the 
Florida Department of Corrections will refer to Plaintiff as Inmate Humberto Toras, DC#616199.  
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theory of negligence; 

V. Plaintiff fails to state a claim for negligence; 

VI. Defendant is entitled to qualified immunity; 

VII. Plaintiff is not entitled to punitive damages. 

I.   INTRODUCTION 

Plaintiff, Humberto Trias, is an inmate in the custody of the Florida Department of 

Corrections (AFDOC@).  Plaintiff has commenced this suit against Defendants TERRELL, who is  a 

registered nurse working at South Florida Reception Center. The Magistrate Judge issued his 

recommendation on July 27, 2012 allowing the case to move forward against Defendant Terrell in 

her individual capacity for negligence pursuant to Fla. Stat. §768.28 in providing improper 

medication and refusing to take any measures to relieve his discomfort and 42 U.S.C. §1983 

violations of Plaintiff’s Eighth Amendment in deliberate indifference to his pain and suffering.  (See. 

D.E. # 28. )   The Court accepted and adopted the Magistrate Report on August 16, 2012 (D.E. #29.) 

Plaintiff alleges that on February 18, 2010 he was in the medical department at South Florida 

Reception Center to receive his morning insulin injection and was given an overdose of insulin by 

Defendant TERRELL.  (See. D. E. #1 ¶16-25.)  Plaintiff alleges that inmates check their own blood 

sugar and then let the nurse know what the level is, and the nurses then inject the insulin required by 

the doctor. (See. D. E. #1 ¶16-25.)  Plaintiff alleges that he advised Defendant TERRELL  that he 

was going to “crash” and asked for some blood glucose tubes or sugar cubes to be used when his 

blood sugar dropped, but that Defendant TERRELL said no. (See. D. E. #1 ¶27-29.)   Plaintiff 

alleges that Defendant TERRELL advised Plaintiff that the extra insulin is not going to kill you. 

(See. D. E. #1 ¶31.)  Plaintiff alleges around 11:00a.m. Plaintiff passed out in his cell and was 

injured.  (See. D.E. #1 ¶32-33.)  Plaintiff alleges he was transported to Kendall Memorial Hospital 
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where he received stitches to his head. (See. D.E. #1 ¶37.)   Plaintiff is seeking both compensatory 

and punitive damages.    

II.  STATEMENT OF UNCONTESTED FACTS 

1. Plaintiff  HUMBERTO TRIAS (ATRIAS@) is an inmate currently incarcerated by the 

Department of Corrections. (ADOC@)  

2. Plaintiff  TRIAS arrived in DOC custody on January 21, 2010  and was housed at South 

Florida Reception Center (“S.F.R.C.”).  (See Exhibit “A” ¶ 2.) 

3. Defendant  BERNICE TERRELL is a Registered Nurse at South Florida Reception Center.    

(See Exhibit “A” ¶1.) 

4. Plaintiff is a diabetic which requires daily insulin checks and medication. (See Exhibit “B” 

pg. 9 ln .5-7 Deposition of Plaintiff.) 

5. Plaintiff lost his eye sight in his left eye in 1999 and shortly thereafter sight in his right eye. 

(See Exhibit “B” pg. 9 ln. 5-7.) 

6. Upon his arrival at S.F.R.C. on January 21, 2010, Dr. Martha Castillo prescribed 10 units of 

NPH in the morning and 5 units of NPH in the afternoon along with a sliding scale depending on the 

Inmate’s blood sugar level of additional regular insulin. (See Exhibit “C” ¶5 Affidavit of Martha 

Castillo.)  

7. On February 1, 2010, Dr. Castillo changed the insulin order to 20 units of 70/30 insulin in the 

morning and 10 units of 70/30 insulin in the afternoon along with a sliding scale of regular insulin. 

(See Exhibit “C” ¶6.) 

8. On February 9, 2010, Dr. Castillo changed the insulin order to 25 units of 70/30 insulin in the 

morning and 15 units of 70/30 insulin in the afternoon along with the sliding scale of regular insulin. 

(See Exhibit “C” ¶7.) 
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9. Regular insulin is a fast acting insulin with an onset of 10-30 minutes, a peak at 15-30 

minutes, and a duration of no more than an hour. (See Exhibit “C” ¶8.) 

10. On February 18, 2010 at around 5 a.m. Plaintiff was in the medical department at South 

Florida Reception Center to check his insulin level and receive an insulin injection. (See Exhibit 

“A”.) 

11. At  1:40pm in the afternoon Plaintiff was found in his cell unresponsive and a laceration to 

his forehead.   (See Exhibit “A” ¶21.)  

III.  MEMORANDUM OF LAW 

 Standard for Summary Judgment 

Defendants submit that they are entitled to summary judgment pursuant to the standard 

established in Celotex Corp. v. Catrett, 477 U.S. 317 (1986).  In Celotex the United States Supreme 

Court discussed the standard for granting summary judgment, and held: 

Under Rule 56(c), Asummary judgment is proper if the pleadings, 
deposition, answers to interrogatories and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to 
any material fact and that the moving party is entitled to a judgment 
as a matter of law.@  In our view, the plain language of Rule 56 (c) 
mandates the entry of summary judgment, after adequate time for 
discovery and upon motion, against a party who fails to make a 
showing sufficient to establish the existence of an element essential to 
that party=s case, and on which that party will bear the burden of proof 
at trial. In such a situation, there can be Ano genuine issue as to any 
material fact,@ since a complete failure of proof concerning an 
essential element of the nonmoving party=s case necessarily renders 
all other facts immaterial.  The moving party is Aentitled to judgment 
as a matter of law@ because the nonmoving party has failed to make a 
sufficient showing on an essential element of his case with respect to 
which he has the burden of proof. 

 
Id., 477 U.S. at 322-23 (1986). 
 

AA mere >scintilla= of evidence supporting the opposing party=s position will not suffice; there 
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must be enough of a showing that the jury could reasonably find for that party.@  Walker v. Darby, 

911 F.2d 1573, 1577 (11th Cir. 1990).  If after the movant makes its showing, the nonmoving party 

brings forth evidence in support of its position on an issue for which it bears the burden of proof at 

trial that Ais merely colorable, or is not significantly probative, summary judgment may be granted.@  

Anderson v. Liberty Lobby, 477 U.S. 242, 249-250 (1986). 

Applying the standard of Celotex to the instant case, Defendant submits that Plaintiff has 

failed to demonstrate, nor can he demonstrate a sufficient showing of the essential elements of his 

case on which he would bear the burden of proof at trial.  Plaintiff alleges that the Defendant Terrell  

was negligent pursuant to Fla. Stat. 768.28, once she became aware that she had given the plaintiff 

the wrong does of insulin. (D.E. #1.)  Plaintiff also alleges pursuant to 42 U.S.C. §1983 that 

Defendant Terrell was deliberately indifferent in overdosing the Plaintiff with insulin. (See D.E. #1.) 

 However, mere verifications of a party=s own conclusory allegations are not sufficient to oppose a 

motion for summary judgment.  Fed. R. Civ. P. 56(e).  More importantly, summary judgment is not 

only proper but required when a party=s response to the court=s notice consists of nothing A[m]ore 

than a repetition of his conclusory allegation.@  Morris v. Ross, 663 F.2d 1032, 1034 (11th Cir. 1981), 

cert. denied, 456 U.S. 1010 (1982).  Accordingly, Defendant would submit that summary judgment 

should be granted in her favor. 

IV.  ARGUMENT 

A. The Plaintiff fails to Prove a Constitutional Violation. 

In order to state a claim for relief under title 42 U.S.C. '1983, the Plaintiff must demonstrate 

that the Defendant deprived him of a right, privilege, or immunity secured by the Constitution or 

laws of the United States, and that the Defendant acted under color of state law.  See Whitehorn v. 

Harrelson, 758 F.2d 1416, 1419 (11th Cir. 1985).  Moreover, it is now well settled that A[i]n civil 
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rights... actions... more than the mere conclusory notice pleading is required.” Fullman v. Graddick, 

739 F.2d 553 (11th Cir. 1984)(citations omitted).  Furthermore, civil rights actions require an 

affirmative causal connection between the Defendants and the claimed deprivation of constitutional 

rights.  See e.g. Williams v. Bennett, 689 F.2d 1370 (11th Cir. 1982); McLaughlin v. City of 

LaGrange, 662 F.2d 1385 (11th Cir. 1981). 

 In Farmer v. Brennan, 511 U.S. 825, (1994), the Supreme Court reiterated that a violation of 

the Eighth Amendment will only be found when two requirements are met: 

First, the deprivation alleged must be, objectively, Asufficiently 
serious,@... a prison official=s act or omission must result in the denial 
of Athe minimal civilized measure of life=s necessities...@ 

 
The second requirement follows from the principle that Aonly the 
unnecessary and wanton infliction of pain implicates the Eighth 
Amendment.@... To violate the cruel and unusual punishments clause, 
a prison official must have a Asufficiently culpable state of mind.@ ... 
In prison condition cases that state of mind is one of Adeliberate 
indifference@ to inmate health or safety... 

 
Plaintiff has failed to meet either of these criteria set forth by the Supreme Court. 
 

1.  Plaintiff Has Failed to State a Claim of Deliberate Indifference to His 
Serious Medical Need in violation of the Eighth Amendment 

 
Deliberate indifference to serious medical needs of prisoners constitutes the Aunnecessary and 

wanton infliction of pain proscribed by the Eighth Amendment.@  Estelle v. Gamble, 429 U.S. 97, 

104 (1976).  This is true whether the indifference is manifested by prison doctors in their response to 

the prisoner=s needs or by prison guards in intentionally denying or delaying access to medical care or 

intentionally interfering with the treatment once prescribed.  Id. 104-105. 

To show that a prison official acted with deliberate indifference to serious medical needs, a 

plaintiff must satisfy both an objective and a subjective inquiry.  Brown v. Johnson, 387 F. 3d 1344, 

1351 (11th Cir. 2004)(citation omitted).  First, the plaintiff must prove an objectively serious medical 
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need and second, the plaintiff must prove that the prison official acted with deliberate indifference to 

that need.  Id.  A serious medical need is considered one that has been diagnosed by a physician as 

mandating treatment or one that is so obvious that even a lay person would easily recognize the 

necessity for a doctor=s attention.  Id. (citation omitted).  To establish deliberate indifference to the 

serious medical need, the plaintiff must show that the prison official had (1) a subjective knowledge 

of a risk of serious harm, (2) disregard of that risk, and (3) by conduct that is more than negligence.  

Id. (citation omitted).   In order to state a cognizable claim, a prisoner must allege acts or omissions 

sufficiently harmful to evidence deliberate indifference to serious medical needs.  Id.   

 In the case at bar, Plaintiff cannot show that Defendant TERRELL was indifferent to his 

medical needs.  Plaintiff alleges that Defendant TERREL was deliberately indifferent in overdosing 

the Plaintiff with insulin.   Plaintiff in his complaint alleges that on February 18, 2010 in the early 

morning Plaintiff was to receive ten (10) units of 70/30 insulin and fast acting insulin already pre-

mixed. (See D.E. #1 ¶19.)  Plaintiff also confirmed in his deposition that when he came to South 

Florida Reception Center, the doctor changed his prescription for insulin from what he was receiving 

at the county jail. (See. Exhibit “B” pg. 34 ln. 5-12.)  Plaintiff testified that the prescription was to be 

ten (10)  units of 70/30 in the morning and the evening along with the regular insulin. (See. Exhibit 

“B” pg. 34 ln. 14-18.)   Plaintiff also testified in his deposition that he has been blind in his left eye 

since 1999 and shortly thereafter in his right eye due to diabetes. (See Exhibit “B” pg. 9 ln.5-7.)  In 

his complaint Plaintiff testified that “he looked at the syringe and noticed that it contained more 

insulin than it should have. (D.E. #1 ¶22.)    More specifically, Plaintiff testified in his deposition 

that he knew Defendant Terrell put too much insulin into the shot because when she injected the 

syringe into my arm, I looked at the vial, which is a clear plastic tube, and it looked to me that it had 

more insulin than what it should have had. (See. Exhibit “B” pg. 36 ln. 8-11.)   Plaintiff alleges that 
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Defendant Terrell told him that it had a total of sixteen (16) units of insulin in the injection and 

Plaintiff believed it should have been a total of  twelve (12) units of insulin.  (See Exhibit “B” pg. 36 

ln. 13-25.)    Bottom line, Plaintiff believed he received 4 units more than he should have received.  

Notwithstanding the fact that Plaintiff is legally blind and claiming to have seen the amount of 

insulin in a syringe, the evidence shows that Plaintiff’s perception on what his actual insulin 

prescription on February 18, 2010 is incorrect.   The evidence is clear that Plaintiff  was prescribed 

twenty-five  (25)  units of 70/30 along with regular insulin.  (See Exhibits “A” and “C”.)   Plaintiff is 

claiming to have seen sixteen (16) units of insulin in the clear plastic tube, when in actuality, if 

Defendant TERRELL had given only sixteen (16) units of insulin to Plaintiff, then she did not 

overdose Plaintiff, she under dosed Plaintiff.  Additionally, had Plaintiff in fact been overdosed on 

too much regular insulin, the effects would have taken place within the hour, not seven hours later.  

(See Exhibit “C”.)   Dr. Castillo affidavit states that the regular insulin, which is what Plaintiff 

claims he received too much of, is a fast acting insulin in which the onset is within 15-30 minutes, it 

peaks at 15-30 minutes, and the duration is one hour. (See. Exhibit “C”.)   The Exhibits attached 

hereto show that Plaintiff cannot prove that (1) Defendant TERRELL had subjective knowledge of a 

risk of serious harm, (2) Defendant TERRELL disregarded that risk, or (3) Defendant TERRELL’s  

conduct was even more than negligent.    In all actuality, Plaintiff very allegations show that Plaintiff 

is mistaken on the very amount of insulin Plaintiff was prescribed.  Plaintiff then accuses Defendant 

TERRELL of giving Plaintiff too much insulin and causing him to fall and suffer a laceration over 

his eye some seven and half hours later.  Plaintiff  continues the accusation against the Defendant  

that due to the fact that Plaintiff’s Medication and Treatment Records (MARS) is missing for 

February 18, 2010-February 28, 2010 that Defendant TERRELL is somehow trying to hide 

something.  The fact is, the MARS record found or not is irrelevant, since the facts are clear that Dr. 
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Castillo ordered twenty-five (25) units of 70/30 along with regular insulin to Plaintiff on February 9, 

2010. (See Exhibit “C”.)   Plaintiff alleges that he saw a syringe with  sixteen (16) units of insulin go 

into his arm and what he believed was an “overdose” of medication.  Defendant could not have 

overdosed Plaintiff with insulin had she given Plaintiff 16 units.  Additionally, any overdose of 

regular insulin would have affected Plaintiff within the hour, of which it did not.  From the evidence 

 it is impossible to allege and show that Defendant disregard a serious risk of harm to the Plaintiff.   

 There is simply no evidence to support the Plaintiff’s claims that Defendant TERRELL was   

deliberately indifferent to Plaintiff’s treatment and summary judgment should be entered in 

Defendant favor.   

2. Plaintiff fails to establish a causal connection between the named defendants and a 
violation of Plaintiff=s Eighth Amendment Constitutional Rights 

 
The Plaintiff cannot claim a causal connection between the Defendant’s actions and an 

alleged constitutional injury when the Defendant acted reasonably and in accordance with established 

procedure.  The Plaintiff has not met the prerequisite causal connection necessary to state a claim 

under 42 U.S. C. '1983.  Williams v. Bennett, 669 F.2d 1370 (11th Cir. 1982), cert denied, 464 U.S. 

932 (1983); McLaughlin v. City of LaGrange, 662 F.2d 1385 (11th Cir. 1981). 

There are no facts that can be substantiated by the Plaintiff showing that Defendant 

TERRELL in anyway overdosed the Plaintiff and was deliberately indifferent to Plaintiff’s medical 

needs.  All Plaintiff=s allegations are  not only conclusory but false and nothing connects the actions 

of the Defendant with a constitutional injury.   As such Defendant is entitled to judgment as a matter 

of law. 

 

B.  Plaintiff Has Failed To Exhaust His Administrative Remedies Required By  
The Prison Litigation Reform Act, 42 U.S.C ' 1997e(A)  
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Plaintiff has failed to exhaust his administrative remedies, therefore summary judgment 

should be granted in favor of the Defendant.  AExhaustion of the administrative remedies provision 

of the Prison Litigation Reform Act (PLRA) applies to both federal and state prisoners.@ Alexander v. 

Hawk, 159 F.3d 1321 (11th Cir. 1998); Prison Litigation Reform Act of 1995, '7(a), 42 U.S.C. 

'1997e(a).  42 U.S.C. '1997e(a) provides for dismissal of lawsuits involving claims with respect to 

the conditions of an inmate’s confinement.  It reads in pertinent part as follows: 

(a) Applicability of administrative remedies 
 

No action shall be brought with respect to prison 
conditions under section 1983 of this title, or any 
other Federal law, by a prisoner confined in any 
jail, prison, or other correctional facility until such 
administrative remedies as are available are exhausted. 

           
42 U.S.C. '1997e(a).   
 

In Leal v. Georgia Department of Corrections, the Eleventh Circuit recognized that Athe plain 

language of this statute makes exhaustion a precondition to filing an action in federal court.@ 254 

F.3d 1276 (11th Cir. 2001)(citing Higginbottom v. Carter, 223 F.3d 1259, 1261 (11th Cir. 

2000))(quoting Freeman v. Francis, 196 F.3d 641, 643-44 (6th Cir. 1999)).  See also Harris v. 

Garner, 190 F.3d 1279, 1286 (11th Cir. 1999)(reaffirming that '1997e(a) imposes a mandatory 

requirement on prisoners seeking judicial relief to exhaust their remedies before filing suit in federal 

court)(en banc); Miller v. Tanner, 196 F.3d 1190, 1193 (11th Cir.1999)(holding that under the PLRA, 

 Aan inmate incarcerated in a state prison. . . must first comply with the grievance procedures 

established by the state department of corrections before filing a federal lawsuit under section 

1983@); Harper v. Jenkin, 179 F.3d 1311, 1312 (11th Cir.1999)(affirming the dismissal of a prisoner=s 

civil right suit for failure to satisfy the mandatory exhaustion requirements of '1997e(a) of the 
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PLRA)).   

  AJudicially recognized futility and inadequacy exceptions do not survive the new mandatory 

exhaustion requirement of the PLRA,@ Alexander v. Hawk, 159 F.3d at 1325-26; Harris v. Garner, 

190 F.3d 1279, 1286 (11th Cir. 1999).  Exhaustion is now a precondition to suit, therefore Athe courts 

cannot simply waive those requirements where they determine they are futile or inadequate.@  ASuch 

interpretation would impose an enormous loophole in the PLRA which Congress clearly did not 

intend.@  Id. at 1326 (citing Weinberger v. Salfi, 422 U.S. 749, 766 (1975)(holding that where 

exhaustion is a statutorily specified jurisdictional prerequisite, “the requirement. . . may not be 

dispensed with merely by a judicial conclusion of futility.”)).  Further, a prisoner must exhaust all 

administrative remedies that are available before filing suit, regardless of their adequacy.  Id. at 

1325-26; Harris v. Garner, 190 F.3d at 1286.   

The PLRA does not condition the applicability of the exhaustion requirement on the 

effectiveness of an administrative remedy.  Massey v. Helman, 196 F.3d 727 (7th Cir. 1999).  The 

United States Supreme Court upheld the PLRA exhaustion requirement and found it to be applicable 

to all suits by prisoners.  Porter v. Nussle, 534 U.S. 516(2002)(ruling on a case involving an alleged 

excessive use of force by corrections officers).  The Supreme Court stated that 

Once within the discretion of the district court, exhaustion in cases 
covered by 1997e(a) is now mandatory.  See Booth v. Churner, 532 
U.S. 731, 121 S.Ct. 1819, 149 L.Ed.2d 958 (2001).  All >available= 
remedies must now be exhausted; those remedies need not meet 
federal standards, nor must they be >plain, speedy, and effective.=  
[citations omitted].  Even when the prisoner seeks relief not available 
in grievance proceedings, notably money damages, exhaustion is a 
prerequisite to suit.  [citations omitted]. 

 
Porter, 122 S.Ct. at 988.    

For inmates making claims against corrections officials, or correctional employees, the 

Case 1:11-cv-24003-UU   Document 43   Entered on FLSD Docket 11/08/2012   Page 11 of 21



12 
 

administrative remedies consist of proper use of the correctional system grievance process.  In 

exhausting administrative remedies, an inmate must not only commence the grievance procedure but 

must perfect his appeal to the highest administrative level in the grievance process.  See Maulick v. 

Central Classification Board, 659 F.Supp. 24 (E.D.Va. 1986).   The Florida Administrative Code 

Chapter 33-103.001 sets forth the grievance procedure for inmates confined by the Florida 

Department of Corrections. Pursuant to 42 U.S.C. 1997e(a) and the aforementioned case law, the 

exhaustion of an inmate=s administrative remedies is a condition precedent to filing a Complaint for 

damages.  

In the Plaintiff’s case Plaintiff readily admits in his deposition that he did not file a grievance 

to the medical department regarding the incident of February 18, 2010 (See. Exhibit “B” pg.52 ln. 2-

7 and 15-21.)  Rebecca Padgham  is  the Correctional Services Assistant Consultant by the Florida 

Department of Corrections, Bureau of Policy Management and Inmate Appeals in Tallahassee, 

Florida. (See Exhibit “D” ¶1.)  Ms. Padgham is the records custodian of all inmate grievance appeals 

to the Secretary.  Upon review of the records Ms. Padgham found no Appeals to the Secretary 

regarding the incident of February 18, 2010.  (See Exhibit “D”.) 

Plaintiff attaches numerous grievances to his Complaint.  The first is an Inmate Greivance 

dated February 20, 2010 to Defendant Terrell, asking for her full name, of which has no response. 

(See D.E. #1 Exh. A.)   The next grievance was written on July 12, 2010 and sent to South Florida 

Reception Center, while Plaintiff was housed at Calhoun Correctional.  The Grievance was returned 

for failure to follow the Rules of Florida Administrative Code 33-103.014(1)(j) and allowing the 

inmate to re-file properly. (See. D.E. #1 Exh.A.)  The next grievance is an informal grievance written 

on August 24, 2010 regarding the incident on February 18, 2010. The grievance was responded to on 

August 27, 2010 and stated that “ the medical records were reviewed and there is no documentation 
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that Nurse “B” administered a medication over dose to you on 2/18/10” (See D.E. #1 Exh. A.)  the 

remaining grievances attached to Plaintiff’s complaint deal with his request for medical 

documentation.  The final grievance appears to be a formal grievance to the Assistant Warden.  

There is no date and the copy is incomplete with no response. (See. D. E. #1 Exh. A.) 

 Plaintiff alleges in his complaint that he filed numerous grievances that were never answered. 

 This does not allow the Plaintiff to stop or bypass the grievance procedure and file suit.  Florida 

Administrative Code 33-103.011(4)  allows for the following:  

 The time limit for responding to grievances and appeals may be 
extended for a reasonable period agreeable to both parties if the 
extension is agreed to in writing by the inmate. Unless the grievant 
has agreed in writing to an extension, expiration of a time limit at any 
step in the process shall entitle the complainant to proceed to the next 
step of the grievance process. If this occurs, the complainant must 
clearly indicate this fact when filing at the next step. If the inmate 
does not agree to an extension of time at the central office level of 
review, he shall be entitled to proceed with judicial remedies as he 
would have exhausted his administrative remedies. The Bureau of 
Policy Management and Inmate Appeals will nevertheless ensure that 
the grievance is investigated and responded to even though an 
extension has not been agreed to by the inmate. 

 
 Any grievance that was not answered, the inmate had the ability to go to the next step.  Additionally, 

Plaintiff filed an informal grievance on August 24, 2010 which was responded to on August 27, 

2010, stating that they had reviewed the medical records and could not find any medical overdose.  

(See D.E. #1 Exh. A.)  Plaintiff at that time had the ability to file his formal grievance and his 

Appeal to the Secretary had he not agreed with the answer received.  Instead as Plaintiff stated in his 

Complaint and Deposition, I did not file a grievance.     Thus, under the Prison Litigation Reform 

Act, the Plaintiff=s claim against Defendant  TERRELL is barred for failure to exhaust administrative 

remedies and he entitled to judgment as a matter of law.  
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C.  Plaintiff Cannot Recover Under 42 U.S.C. '1983 On A Theory Of Negligence. 

In order to state a '1983 cause of action against prison officials based on a constitutional 

deprivation resulting from cruel and unusual punishment, there must be at least some allegation of a 

conscious or callous indifference to a prisoner=s right, thus raising the tort to constitutional statute. 

Estelle v. Gamble, 429 U.S. 97, 106, (1976); Byrd v. Clark, 783 F.2d 1002, 1006 (11th Cir. 1986); 

Williams v. Bennett, 689 F.2d 1370, 1380 (11th Cir. 1982).  A showing of negligence does not 

provide a basis for recovery under '1983.  The Supreme Court has found that: 

[A] Complaint that a physician has been negligent in diagnosing or 
treating a medical condition does not state a valid claim of medical 
mistreatment under the Eighth Amendment.  Medical malpractice 
does not become a constitutional violation merely because the victim 
is a prisoner. 

 
   Estelle, at 429 U.S. 106, 97 S.Ct. 292. 

Plaintiff cannot show the high standard necessary for a '1983 of deliberate indifference by 

the Defendant.  Nor can Plaintiff revert to the lower standard of negligence while pleading a '1983 

violation.   Plaintiff thereby fails to state a cause of action to the extent he sues in negligence under 

'1983, and summary judgment, therefore, should be granted. 

D.  Count IV of the Complaint for Negligence Must Fail 

In Count Four of Plaintiff Complaint, Plaintiff claims that Defendant TERRELL was 

negligent in the fact that once she was made aware she may have given the plaintiff the wrong dose 

of insulin, she refused to take any measures to relieve Plaintiff of his discomfort. (D.E. #1 and D.E. 

28 Report of the Magistrate Judge.)   Plaintiff is suing the Defendant in her individual capacity 

pursuant to Fla. Stat. §768.28(9).  Fla. Stat. §768.28(9) immunizes Defendant, a state employee, 

from suit and liability in tort as long as she acted within the scope of her employment, and did not act 

in bad faith, with malicious purpose, or in a manner exhibiting wanton disregard of human rights. 
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See also Willingham v. City of Orlando, 929 So. 2d 43, 48 (Fla. 5th DCA 2006) (“Importantly, the 

immunity provided by section 768.28(9)(a) is both an immunity from liability and an immunity from 

suit. . . “).     The evidence already presented above, show that Defendant TERRELL was acting 

within the scope of her job duty when she administered Plaintiff’s medication on February 18, 2010. 

 Plaintiff’s allegations both in his Complaint and deposition are flat out wrong.  Plaintiff has 

incorrectly assumed that due to the fact that he fell in his cell, someone is to blame and the easiest 

person to point the finger at was Defendant TERRELL.  Plaintiff has testified to an alleged 

“overdose” that has even been disputed by the very doctor who ordered his prescription.  Plaintiff’s 

own deposition shows that Plaintiff had uncontrollable diabetes, that he did not adhere to doctor’s 

instructions regarding his intake of candies and cookies and that he suffered numerous times from 

both hypoglycemia and hyperglycemia and has been carried to medical many times. (See Exhibit “B” 

pg. 9 ln. 5; pg . 21 ln. 7-18; pg. 23 ln 5-22; pg. pg. 24 ln. 6-16;  pg. 26 ln. 11-13.)  Plaintiff 

incorrectly has alleged and  testified to the amount of insulin he believes Defendant TERRELL 

administered to him on February 18, 2010 and there is no information whatsoever that Defendant 

TERRELL overdosed Plaintiff on insulin.  There is no evidence that Defendant TERRELL gave 

Plaintiff his insulin shot and ignored any type of overdose, since the incident never happened.  Dr. 

Castillo even testified had Plaintiff been given an overdose of regular insulin, any reaction would 

have occurred within the hour. (See Exhibit “C”.)  Additionally, Plaintiff continues to assume that a 

missing page from his medical file is somehow the “smoking gun”, however Plaintiff’s own 

assumption that he was to be given only ten (10) units of 70/30 along with regular insulin, obliterates 

his own argument. Defendant is therefore immune from personal liability on the state law claim and 

summary judgment should be granted. 

E.   Defendant Is Entitled To Qualified Immunity 
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 Defendant  TERRELL’s qualified immunity bars Plaintiff=s civil rights claims. AQualified 

immunity offers complete protection for government officials sued in their individual capacities if 

their conduct does not violate clearly established statutory or constitutional rights of which a 

reasonable person would have known.=@ Walker v. Prieto, 414 F. Supp. 2d 1148 (S.D. Fla. 2006); 

citing Vinyard v. Wilson, 311 F.3d 1340, 1346 (11th Cir. 2002)). 

In Lassiter v. Alabama A & M University, 28 F.3d 1146 (11th Cir. 1994), the court set forth 

the breadth of the qualified immunity defense as follows: 

That qualified immunity protects governmental actors is the usual 
rule;   only in exceptional cases will government actors have no shield 
against claims made against them in their individual capacities.  
(emphasis in original) (citation omitted).  Unless a government 
agent=s act is so obviously wrong, in the light of pre-existing case law, 
that only a plainly incompetent officer or one who was knowingly 
violating the law would have done such a thing, the government actor 
has immunity from suit.  See Malley v. Briggs, 475 U.S. 335, 341-43, 
106 S.Ct. 1092, 1096-97, 89 L.Ed.2d 271 (1986).  Because qualified 
immunity shields governmental actors in all but exceptional cases, 
courts should think long and hard before stripping defendants of 
immunity. 
 

Id. at 1149.  (emphasis added).  

 The Defendant first establishes that he was acting within his discretionary authority, "the 

burden then shifts to the plaintiff to show that qualified immunity is not appropriate." Pearson v. 

Callahan, 555 U.S. 223 (2009).   When evaluating a claim for qualified immunity, a court must 

determine (1) whether the facts alleged, viewed in the light most favorable to the plaintiff, show that 

the officer's conduct violated a constitutional right, and (2) whether, under the facts alleged, there 

was a violation of “clearly established law.” Id.  Courts are no longer required to address the two 

prongs of this test in any particular order.  Id.  

 Whatever order the two prong test is taken in; the Defendant is entitled to qualified 
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immunity. In the instant case, Defendant  TERREL is a registered nurse  at South Florida Reception 

Center.  (See Exhibits “A”¶1 .)  Because the facts demonstrate that the Defendant was acting within 

their discretionary authority as a registered nurse, the burden now shifts to plaintiff to demonstrate 

that the Defendant violated clearly established law.  Zeifler v. Jackson, 716 F.2d 847, 849 (1983).  

Defendant submits that the Plaintiff cannot meet that burden.  

 In the case at bar, it is abundantly clear, based on the authorities cited above and the exhibits 

attached in support of this motion, that the Defendant was acting within their discretionary authority 

while treating Plaintiff, and Defendant TERRELL did not violate any clearly established statutory or 

constitutional right belonging to the Plaintiff.  The records attached  show that Defendant TERRELL 

was given twenty five (25) units of 70/30 insulin along with regular insulin on February 18, 2010. 

(See Exhibit “A” and “C”.)  Plaintiff alleges both in his complaint and deposition that he was 

overdosed by Defendant TERRELL because he saw Defendant give him sixteen (16) units of insulin 

when he believes it should have been twelve (12) (See D.E. #1.)  In essence, from the medical 

records, and Plaintiff’s allegations, it was impossible for Defendant TERRELL to have overdosed 

the Plaintiff.    Additionally, from Plaintiff’s own testimony, he has uncontrolled diabetes, he does 

not adhere to doctor’s orders regarding food intake, and numerous times has suffered from both low 

and high sugar levels.  There is no evidence that Defendant TERRELL did anything wrong on  

February 18, 2010.   

Because there is no genuine issue of material facts as to whether Defendant TERRELL is 

entitled to qualified immunity, summary judgment is appropriate and final judgment should be 

entered in her favor. 

The Defendant is being sued in their individual capacity and is entitled to qualified immunity. 

 As a general rule, government officials performing discretionary functions are shielded by qualified 

Case 1:11-cv-24003-UU   Document 43   Entered on FLSD Docket 11/08/2012   Page 17 of 21



18 
 

immunity from civil liability as long as their actions are reasonably consistent with the rights alleged 

to have been violated.  Anderson v. Creighton, 483 U.S. 635, 637 (1987).  Thus, the court, in 

assessing claims against prison officials, must balance the right of state officials to be free from 

frivolous suits against the rights of individuals to be heard.  Jacquez v. Procunier, 801 F.2d 789, 791 

(5th Cir. 1986).  Qualified immunity shields state officials from liability unless their conduct violates 

Aclearly established statutory or constitutional rights of which a reasonable person would have 

known.@  Id.; see also Harlow, 457 U.S. 800 (1982); Davis v. Scherer, 468 U.S. 1983(1984), reh. 

denied, 468 U.S. 1226. 

Whether such an official will be held personally liable for an alleged unlawful violation of 

inmate=s rights will turn on the A>objective reasonableness= of the action, assessed in light of the legal 

rules that were >clearly established= at the time.@  The alleged unlawful action was taken.  Anderson v. 

Creighton, 483 U.S. at 637 (1987) (quoting Harlow at 819).  The evidence submitted to this Court 

through this motion demonstrates unequivocally that Defendant TERRELL’s  followed doctor’s 

orders and according to Plaintiff’s own allegations could not have overdosed plaintiff on insulin.  

Therefore, Defendant is entitled to the protection of qualified immunity.   

E.  Punitive Damages 

Punitive damages may be awarded for a claim under 42 U.S.C. ' 1983 Awhen the defendant=s 

conduct is shown to be motivated by evil motive or intent, or when it involves reckless or callous 

indifference to the federally protected rights of others.@  Smith v. Wade, 461 U.S. 30, 56 (1983); see 

also Davis v. Locke, 936 F.2d 1208, 1214 (11th Cir. 1991) (approving award of punitive damages 

when jury found that defendants= actions towards inmate were motivated by racial animus and that 

defendants pulled plaintiff from a dog cage and then let him fall to the ground); Anderson v. City of 

Atlanta, 778 F.2d 678, 688 (11th Cir.1985). 
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The Plaintiff in this case has alleged that the Defendant has caused him emotional distress 

and that he sustained twelve stitches on his forehead above his eye.  Plaintiff however, has not 

alleged the type of conduct that would meet the standard set out by Smith v. Wade.  Plaintiff does not 

prove or give any evidence that Defendant acted with an evil motive or intent against the Plaintiff. 

Plaintiff=s claim for punitive damages should fail and judgment should be granted for Defendant. 

CONCLUSION 

WHEREFORE, based upon the foregoing arguments and authorities, the Defendant, 

respectfully requests this Honorable Court grant this motion for summary judgment in their favor and 

against the Plaintiff, and to grant them such other and further relief as the Court deems just and 

proper. 

Respectfully submitted, 
 

 PAMELA BONDI 
ATTORNEY GENERAL 

 
 

S/ Kathleen M. Savor                        
Kathleen M. Savor (Fla Bar. 0139114) 
Assistant Attorney General 
Kathleen.Savor@myfloridalegal.com 

 
OFFICE OF THE ATTORNEY GENERAL 
110 S. E. 6th Street / 10th Floor 
Ft. Lauderdale, FL 33301 
Telephone: (954) 712-4600 
Facsimile: (954) 527-3703 
Attorney for Defendant Terrell 
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