
  The Court previously dismissed Plaintiff’s claims against Defendants City of1

Miramar and Chief of Police Melvin D. Standley.  See DE 11.

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 11-62012-CIV-COHN/WHITE

DONALD E. JOHNSON,

Plaintiff, 

vs.

OFFICER ADAM LERNER, et al.,

Defendants.
____________________________/

ORDER ADOPTING REPORT AND RECOMMENDATION, SETTING CASE FOR
TRIAL, AND DENYING DEFENDANT’S MOTION TO USE DEPOSITION AT TRIAL

THIS CAUSE is before the Court upon the Report and Recommendation [DE 48]

(“Report”) of Magistrate Judge Patrick A. White, and Defendant Adam Lerner’s Motion

for Order Permitting Use of Deposition at Trial—Exceptional Circumstances [DE 44]

(“Motion”).  The Court notes that neither party has filed objections to the Report by the

deadline of August 27, 2012, and that Plaintiff Donald E. Johnson has not responded to

Defendant’s Motion within the time permitted by the Local Rules.  Nevertheless, the

Court has reviewed de novo the file herein and is otherwise advised in the premises.

This action generally involves a claim by Johnson that Lerner, an officer of the

Miramar Police Department, used excessive force against Johnson during his arrest on

February 25, 2008.   The Magistrate Judge reports that pretrial proceedings have been1

completed and that the case is ready for trial.  Therefore, the Magistrate Judge

recommends that this action be placed on the Court’s trial calendar.  Having reviewed

the Report and the case file, the Court agrees that the case should be set for trial.

Case 0:11-cv-62012-JIC   Document 50   Entered on FLSD Docket 09/12/2012   Page 1 of 4



2

In his Motion, Lerner seeks to introduce at trial the deposition of Dr. John

Childress—who treated Johnson on the night of his arrest—in lieu of live testimony from

Dr. Childress.  In support of this request, Dr. Childress has submitted an affidavit

explaining that he has an “extremely busy” work schedule that would make it “very

difficult” for him to testify at trial.  DE 44-2 at 3.  Dr. Childress further states that his

schedule is “very unpredictable” and that he “will be unable to commit, in advance, to

testifying at a certain date and time.”  Id.  According to Lerner, “Dr. Childress’s

extremely busy schedule constitutes exceptional circumstances sufficient to make him

an unavailable witness, and therefore, allow his deposition to be read in at trial.”  DE 44

at 2; see Fed. R. Civ. P. 32(a)(4)(E) (authorizing a party to use a deposition at trial if the

court finds “on motion and notice, that exceptional circumstances make it desirable—in

the interest of justice and with due regard to the importance of live testimony in open

court—to permit the deposition to be used”).

While the Court fully appreciates Dr. Childress’s busy schedule, the Court denies

Lerner’s request to introduce Dr. Childress’s deposition at trial.  Aside from the general

importance of live testimony at trial, Dr. Childress’s testimony regarding Johnson’s

medical condition on the night of his arrest appears especially important in this case,

where Johnson alleges that he suffered severe injuries as a result of Lerner’s use of

excessive force.  Indeed, both parties have listed Dr. Childress as a witness.  And

though Lerner contends that Johnson had the chance to participate in Dr. Childress’s

deposition by telephone but did not do so, Johnson’s ability to participate may have

been limited by his incarceration.  Therefore, it is important that Johnson be given the

opportunity to cross-examine Dr. Childress at trial.  To the extent that Dr. Childress’s

schedule is unpredictable, the Court can accommodate that concern by allowing him to
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testify out of order as his schedule permits.  Finally, as set forth below, the trial in this

case will not take place for four months, and Dr. Childress’s availability may change

during that time.

Accordingly, it is ORDERED AND ADJUDGED as follows:

1. The Magistrate Judge’s Report and Recommendation [DE 48] is hereby

ADOPTED.

2. The above-styled cause is hereby set for trial before the Honorable James I.

Cohn, United States District Judge, at the United States Courthouse, 299 East

Broward Boulevard, Courtroom 203E, Fort Lauderdale, Florida, on January 14,

2013, at 9:00 a.m.

3. The Calendar Call will be held on January 10, 2013, at 9:00 a.m.

4. The following pretrial deadlines shall apply in this case:

Motions in limine December 20, 2012

Responses to motions in limine,
joint pretrial stipulation, and January 7, 2013
deposition designations for trial
for unavailable witnesses

Proposed jury instructions,
voir dire questions, and Calendar Call
objections to deposition
designations and/or
counter-designations

5. Proposed jury instructions with substantive charges and defenses, as well as

verdict forms, shall be in typed form and e-mailed to the Court.  To the extent

these instructions are based upon the Eleventh Circuit Pattern Jury Instructions,

the parties shall indicate the appropriate Eleventh Circuit Pattern Jury Instruction

upon which the instruction is modeled.  All other instructions shall include
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citations to relevant supporting case law.

6. Prior to trial, the parties shall submit to the Court a typed list of proposed

witnesses and/or exhibits.  All exhibits shall be pre-labeled in accordance with

the proposed exhibit list.  Exhibit labels must include the case number.

7. Defendant Adam Lerner’s Motion for Order Permitting Use of Deposition at

Trial—Exceptional Circumstances [DE 44] is hereby DENIED.

DONE AND ORDERED in Chambers at Fort Lauderdale, Broward County,

Florida, this 12th day of September, 2012.

Copies to:

Magistrate Judge Patrick A. White

Counsel of record via CM/ECF

Donald E. Johnson, pro se (via CM/ECF mail)
B07125
Dade Correctional Institution 
19000 S.W. 377 Street
Florida City, FL  33034
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UNITED STATES DISTRICT CO URT

SOUTHERN DISTRICT OF FLORIDA

FILED by D
.C.

SEF 2 l 2217'-

STEVEN M LARIMCPECLERK u b 
Dls'r ( T

.s. D. of /L2. - Mlklhl

DONALD E. JOHNSON,

Plaintiff,

Vs.

ADA M  LERNER ,

Defendant.

Case N o.: 1 1-620l2-CIV-COHN

Judge: COHN

M agistrate Judge: W HITE

M OTION IN LIM INE

Plaintiff, D onald E. Johnson, pursuant to Fed. R . Evid.403, is challenging

Defendant Lerner andthe admissibility ofprejudicial evidence introduced by

moves for an order instructing the Defendant and Defendant's counsel not to refer

to, comment on, ekamine any witness regarding, or suggest to the jury in any way:

1. On May 19, 2009,Mr. Johnson pled guilty to four (4) counts of sexual

battery familiar / custodial authority contrary to Fla. Stat. 794.0 l 1(8)(c,);

2. On May 19, 2009, Mr. Johnson was sentenced to thirty-seven (37) years in

the Florida State Prison followed by forty (40) years of Sex Offender

Probation and is designated as a sexual predator;

M r. Jolmson's statement given to Detective Nikki Fletcher on the night of

February 25, 2008,.
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4. Any reference to M r.Johnson's felony prior to his arrest on the night of

February 25, 2008.

As grounds for this m otion, M r. Johnson states as follows:

According to Fed. R . Evid. 403:

ttAlthough relevant, evidence may be excluded if

its probative value is substantially outweighed by the

danger of unfair prejudice, confusion of the issues, or
misleading the jury, or by consideration of undue delay,
waste of tim e, or needless presentation of cum ulative

evidence.''

By contraqt, if the jury was to hear evidence of Mr. Johnson's felony and

conviction, it would consequently create an atnzosphere of unfair prejudice against

Mr. Johnson and would deny him the right to a fair trial. ûçunfair prejudice within

its context means an undue tendency to suggest decisions on an improper basis,

commonly, not necessarily, emotional one.''an Old Chiqf A'. United States, 519

U.S. 172, 1 17 S.Ct. 644, 650 l36 L.Ed.2d 574 (1997). Mr. Johnson is not on trial

in this case. Furthermore, this is an attem pt by D efendant Lerner to put M r.

Johnson on trial; convicting him for a second time. ççlEllvidence of a prioz

conviction is subject to analysis under Rule 403 for relative probative value and for

prejudicial risk of misuseas propensity evidence.'' Jd, at 651. Rule 403 alsc.

ttlrqequires the court to look at the evidence in light

admissions, maximizing its probative value and minimizing

m ost favorable to its

its undue prejudicial

impact.'' United States v. Lopez, 649 F.3d l 222, tb cir 20 1 1)' see tz/-s't?1247 (11 . ,
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d 1249 (1 1tb Cir. 2006) (quoting Vnited StatesVnitqd Sfg/ç.l n Bradbury? 466 F.3

th j :()()?)).v.
,Dodds, 34 F.3d 893 (1 1 C r.

The evidence of s4r. Johnson's

determ ine whether or not D efendant Lerner' used excessive force upon M r.

felony and conviction is not relevant to

Jolmson's arrest and under Rule 403, presenting such evidence would be

ççsubstantially outweighed by the danger of unfair prejudice.''

The Eleventh Circuit Court of Appeals Sslrlecognized that Fed. R. Evid. 403

permits the District Court to exclude othelw ise relevant evidence if its probative

value is substantially outweighed by the danger of unfair prejudice'' and Rule 403

dem ands a balancing approach between the degrees of probative value that a piece

of evidence has and its prejudicial effect.(Quotations omitted) Unitqdp qtes !!,

347 F 3d 893 897 (1 1th Cir. 2003).podds, . ,

éionly if the decision to admit evidence over a Rule 403 challenge is

unsupportable when the evidence isviewed in the light most supportive of the

decision . . . constitutes an abuse of discretion.'' United Statqs v. Jqrnigan:
. 
341

th Cir 2003) and (tqhis Rule is an extraordinary remedy whichF.3d 1273, 1285 (1l . ,

should be used sparingly, and indeed, the trial court's discretion to exclude

evidence as unduly prejudicial is nanowlycircumscribed. Id. The jury would

base their decisions on the evidence of M r. Johnson's felony and conviction and

3
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not on the evidence D efendant Lerner used excessive force upon M r. Johnson's

apprehension after he was seized and arrested.

This is a 42 U.S.C. 1983 civil rights complaint filed against Defendant

Lerner for using excessive force during and after M r.Johnson was arrested.

severe facial injuriesDefendant Lerner kickedMr. Johnson in the face causing

after he was placed in handcuffs. M r. Johnson fails to see how his felony and

conviction contributed to D efendant Lerner use of excessive force.

Defendant Lerner claims in his affirmative defense (DE 121, Mr. Johnson

was resisting arrest and w as becom ing com bative. M r. Johnson was neither

charged w ith nor convicted of resisting arrest with violence pursuant to Fla. Stat.

843.01. Therefore, his felony and conviction of sexual battery is not relevant and

cannot be used to prove M r. Johnson did in fact become combative and resisted his

arrest. lf M r. Johnson would have been charged and convicted of resisting arrest

then the evidence of his conviction would have been relevant.

The circumstances surrounding M r.Johnson's felony and conviction would

run the risk of inducing a decision from the jury on a purely emotional basis and

not on the evidence.

W HEREFORE, this motion is based on the pleadings, records, and papers

on file in this action. A ccordingly, M r. Johnson respectfully requests this court to
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exclude evidence of his felony and conviction because such evidence w ould

intlame thejury even if thejury was instructed to disregard it.

Respectfully Submitted,

on nson, 807125
'h .

ade Correctional lnstitution
th street19000 S

.W . 377
Florida City, Florida 33034

CERTIH CATE OF SERYICE

I HEREBY CERTIFY that a true and correct copy of the foregoing m otion

has been fum ished to the following:

United States District Court

Southern D istrict of Florida

Oftsce of the Clerk - Room 8N09

400 N . M iam i Ave.

M iam i, Florida 33128

Joanna Doerfel, Esq.

W eiss, Serota, et a1.

2525 Ponce DeLeon Blvd.

Suite 700

M iam i, Florida 33134

A nd Fas placed in the hands of prison ofticials at Dade Correctional lnstitution for

Daniel L. Abbot, Esq.

W eiss, Serota, et al.

200 East Broward Blvd.

Suite 1900

Ft. Lauderdale, Florida 33301

Robert H. Deflesco 111, Esq.

W eiss, Serota, et al

2525 Ponce D eLeon Blvd.
Suite 700

M iam i, Florida 33 134

the purposes ormailing via u.s. Mail on this i # day of n-ep-jp-une, , 2012.
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D ona d Johnson, 807125
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SERVICE LIST

Case No.: l l-62012-C',lV-COHN

Johnson r. Lelmer

D onald E. Johnson

807125
D ade Correctional lnstitution

th stred19000 S
.W . 377

Florida City, Florida 33034
Pro se Plaintiff

Joanna Doerfel, Esq.

W eiss, Serota, et al.

Counsel for Defendant Lerner

2525 Ponce DeLeon Blvd.

Suite 700

M iami, Florida 33134

Daniel L. Abbot, Esq.

W eiss, Serota, et al.

Counsel for D efendant Lerner

200 East Broward Blvd.

Suite 1900

Ft. Lauderdale, Florida 33301

Robert H. Deflesco 111, E'.s(4.

W eiss, Serota, et a1.

Counsel for Defendant Lerner

2525 Ponce Del-eon Blvd.

Suite 700

M iami, Florida 33134
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