Case: 0:11-cv-62012 As of: 10/09/2012 02:32 PM EDT 1 of 5

CASREF,PAW
U.S. District Court
Southern District of Florida (Ft. Lauderdale)
CIVIL DOCKET FOR CASE #: 0:11-cv-62012-JIC

Johnson v. City of Miramar et al Date Filed: 09/13/2011

Assigned to: Judge James I. Cohn Jury Demand: Plaintiff

Referred to: Magistrate Judge Patrick A. White Nature of Suit: 550 Prisoner: Civil Rights
Cause: 42:1983 State Prisoner Civil Rights Jurisdiction: Federal Question

Plaintiff

Donald E. Johnson represented byponald E. Johnson

Prisoner ID: BO7125 B0O7125
Dade Correctional Institution
19000 S.W. 377 Street
Florida City, FL 33034

PRO SE

V.

Defendant

City of Miramar

TERMINATED: 12/01/2011

Defendant

Melvin D. Standley

Chief of Police

TERMINATED: 12/01/2011

Defendant

Adam Lerner represented byDaniel Lawrence Abbott

Police Officer Weiss Serota Helfman
200 E. Broward Blvd.
Suite 1900

Ft. Lauderdale, FL 33301
954-763-4242

Fax: 954-764-7770

Email: dabbott@wsh-law.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Joanna Doerfel

Weiss Serota Helfman Pastoriza Cole
&Boniske

200 East Broward Blvd

Suite 1900

Fort Lauderdale, FL 33301
954-234-0290

Fax: 954-763-7770

Email: Jdoerfel@wsh-law.com
ATTORNEY TO BE NOTICED

Robert H De Flesco , Il
Weiss Serota Helfman
2525 Ponce de Leon Blvd.
Suite 700

Coral Gables, FL 33134
305-854-0800

Fax: 305-854-2323

Email: rdeflesco@wsh-law.com
ATTORNEY TO BE NOTICED


mailto:dabbott@wsh-law.com
mailto:Jdoerfel@wsh-law.com
mailto:rdeflesco@wsh-law.com

Case: 0:11-cv-62012 As of: 10/09/2012 02:32 PM EDT 2 of 5

Date Filed

Docket Text

09/13/2011

COMPLAINT against City of Miramar, Adam Lerner, Melvin D. Standley. Fil
fee $ 350.00. IFP Filed, filed by Donald E. Johnson.(jua) (Entered: 09/14/201

L)
~

09/13/2011

Judge Assignment to Judge James |. Cohn (jua) (Entered: 09/14/2011)

09/13/2011

Clerks Notice of Magistrate Judge Assignment to Magistrate Judge Patrick
White. Pursuant to Administrative Order 2003-19 for a ruling on all pre-trial,
non-dispositive matters and for a Report and Recommendation on any dispd
matters. (jua) (Entered: 09/14/2011)

>

sitive

09/13/2011

MOTION for Leave to Proceed in forma pauperis by Donald E. Johnson. (ju
(Entered: 09/14/2011)

R)

09/30/2011

ORDER PERMITTING PLAINTIFF TO PROCEED WITHOUT PREPAYMEN
OF FILING FEE BUT ESTABLISHING DEBT TO CLERK OF $350.00 and
Granting_4 Motion for Leave to Proceed in forma pauperis. Signed by Magist
Judge Patrick A. White on 9/29/2011. (tw) (Entered: 09/30/2011)

NT

rate

09/30/2011

ORDER OF INSTRUCTIONS TO PRO SE CIVIL RIGHTS LITIGANTS. Sigt
by Magistrate Judge Patrick A. White on 9/29/2011. (tw) (Entered: 09/30/201

ned
1)

11/02/2011

REPORT AND RECOMMENDATIONS on 42 USC 1983 case re 1 Complai
filed by Donald E. Johnson. Recommending 1.The claims of excessive force
the Fourth Amendment and the pendent state law battery claims proceed ag
defendant Lerner in his individual capacity. 2.The City of Miramar and Chief
Standley be dismissed as aparty to this action pursuant to 28
U.S.C.81915(e)(2)(B)(ii), for failure to state a claim upon which relief may be
granted. Objections to RRdue by 11/21/2011. Signed by Magistrate Judge P
A. White on 11/2/2011. (tw) (Entered: 11/02/2011)

Nt
under
inst

atrick

11/04/2011

ORDER that the United States Marshal shall serve a copy of the complaint
appropriate summons upon:Adam Lerner, Police Officer, Miramar Police
Department,3064 North Commerce Parkway, Miramar, FL 33025. Signed by
Magistrate Judge Patrick A. White on 11/3/2011. (tw) (Entered: 11/04/2011)

and

11/07/2011

Summons Issued as to Adam Lerner. (br) (Entered: 11/07/2011)

11/17/2011

SUMMONS (Affidavit) Returned Executed on 1 Complaint Adam Lerner ser
on 11/15/2011, answer due 12/6/2011. (jua) (Entered: 11/17/2011)

ved

12/01/2011

ORDER ADOPTING 7 REPORT AND RECOMMENDATION, ORDER
Dismissing Certain Defendants; City of Miramar and Melvin D. Standley (Chi

pf of

Police) terminated. Signed by Judge James I. Cohn on 11/30/2011. (ral) (Entered:

12/01/2011)

12/05/2011

Officer Lerner'sANSWER and Affirmative Defenses to Complaint filed by
Johnson by Adam Lerner.(Doerfel, Joanna) (Entered: 12/05/2011)

12/05/2011

ANSWER and Affirmative Defenses to Complaint by Adam Lerner.(Doerfel,
Joanna) (Entered: 12/05/2011)

12/09/2011

SCHEDULING ORDER: Amended Pleadings due by 4/4/2012. Discovery d
3/21/2011. Joinder of Parties due by 4/4/2012. Motions due by 4/24/2012.. S
by Magistrate Judge Patrick A. White on 12/8/2011. (tw) (Entered: 12/09/201

e by
gned
1)

12/12/2011

Notice of Pendency of Other Action by Adam Lerner (Doerfel, Joanna) (Ent
12/12/2011)

pred:

12/12/2011

Initial Disclosure(s) by Adam Lerner (Doerfel, Joanna) Modified on 12/12/2(
(Is). (Entered: 12/12/2011)

11

12/22/2011

Initial Disclosure(s) by Donald E. Johnson (ar2) (Entered: 12/23/2011)

12/28/2011

First Set of Interrogatories by Donald E. Johnson (jua) (Entered: 12/28/201]

)



https://ecf.flsd.uscourts.gov/doc1/05119823194?caseid=386643&de_seq_num=5&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119823206?caseid=386643&de_seq_num=13&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119891757?caseid=386643&de_seq_num=15&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119823206?caseid=386643&de_seq_num=13&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119891765?caseid=386643&de_seq_num=17&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110017402?caseid=386643&de_seq_num=19&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119823194?caseid=386643&de_seq_num=5&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110029401?caseid=386643&de_seq_num=22&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110031453?caseid=386643&de_seq_num=24&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110076167?caseid=386643&de_seq_num=26&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119823194?caseid=386643&de_seq_num=5&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110127584?caseid=386643&de_seq_num=29&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110017402?caseid=386643&de_seq_num=19&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110140657?caseid=386643&de_seq_num=33&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110141176?caseid=386643&de_seq_num=36&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110162146?caseid=386643&de_seq_num=38&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110167522?caseid=386643&de_seq_num=40&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110167544?caseid=386643&de_seq_num=42&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110216900?caseid=386643&de_seq_num=44&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110227159?caseid=386643&de_seq_num=46&pdf_header=2
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01/06/2012

219

NOTICE of Filing Discovery: Plaintiff's Request for Production of Document
Donald E. Johnson (ar2) (Entered: 01/09/2012)

02/22/2012

0

Second Set of Interrogatories by Donald E. Johnson (cbr) (Entered: 02/23/2

02/22/2012

2
21

MOTION/Request for Admissions by Donald E. Johnson. (cbr) (Entered:
02/23/2012)

03/12/2012

22

MOTION for Extension of Time to Complete Discovery by Donald E. Johns(
(yha) (Entered: 03/12/2012)

03/20/2012

23

ORDER denying 21 Motion to Produce, this is not a motion, but a discovery
request; granting 22 Motion for Extension of Time to Complete Discovery; all
dates entered in the pre-trial scheduling order are extended for sixty days frg
dates entered in the order.. Signed by Magistrate Judge Patrick A. White on
3/20/2012. (cz) (Entered: 03/20/2012)

03/22/2012

NOTICE of Attorney Appearance by Daniel Lawrence Abbott on behalf of A
Lerner (Abbott, Daniel) (Entered: 03/22/2012)

n.

m the

dam

03/30/2012

MOTION for Leave to Submit a Second Set of Interrogatories by Donald E.
Johnson. (yha) (Entered: 03/30/2012)

03/30/2012

MOTION to Compéllerk of the Court to Issue Blank Subpoenas to the Plain
by Donald E. Johnson. Responses due by 4/16/2012 (yha) (Entered: 03/30/2

iff
012)

04/03/2012

ORDER denying 25 Motion for Leave to File 2nd set of interrogatories withg
prejudice, discovery requests must go to defendants if they object as to the n
or type they may file objections ; denying 26 Motion to Compel subpoenas, t
plaintiff must arrange this with the clerk.. Signed by Magistrate Judge Patrick|
White on 4/3/2012. (cz) (Entered: 04/03/2012)

ut
umber
e

A.

04/10/2012

NOTICE of Attorney Appearance by Robert H De Flesco, IIl on behalf of Ad
Lerner (De Flesco, Robert) (Entered: 04/10/2012)

am

04/11/2012

RESPONSE in Opposition re 25 MOTION for Leave to File A Second Set o
Interrogatories filed by Adam Lerner. (Abbott, Daniel) (Entered: 04/11/2012)

04/12/2012

*Endorsed Order Defendants objections to respond to additional interrogatg
well taken and the Court orders the defendants do not have to respond.. Sigr
Magistrate Judge Patrick A. White on 4/12/2012. (cz) (Entered: 04/12/2012)

ries are
ed by

04/17/2012

MOTION for Leave to Submit a Second Set of Interrogatories by Donald E.
Johnson. (yha) (Entered: 04/17/2012)

04/17/2012

SECOND SET OF INTERROGATORIES by Donald E. Johnson re 31 MOT
for Leave to File (yha) (Entered: 04/17/2012)

ON

04/18/2012

ORDER denying 31 Motion for Leave to File second set of interrogatories. 1
motion has been denied by prior order.. Signed by Magistrate Judge Patrick
White on 4/18/2012. (cz) (Entered: 04/18/2012)

his

>

05/16/2012

MOTION to Compel Clerk's Office to Provide the Plaintiff with Subpoena Du
Tecums ( Responses due by 6/4/2012), MOTION for Extension of Time to
Complete Discovery by Donald E. Johnson. (yha) (Entered: 05/16/2012)

ces

05/22/2012

35

ORDER denying 34 Motion to Compel, the plaintiff must make his arrangements

with the Clerk's Office; granting 34 Motion for Extension of Time to Complete
Discovery to 6/22/12.. Signed by Magistrate Judge Patrick A. White on 5/22/}
(cz) (Entered: 05/22/2012)

P012.

05/24/2012

Set/Reset Deadlines/Hearings as per DE 35 : Discovery completion due by
6/22/2012. (k) (Entered: 05/24/2012)

06/15/2012

MOTION for Extension of Time to Complete Discovery by Adam Lerner.
(Attachments: # 1 Exhibit A, # 2 Exhibit B)(De Flesco, Robert) (Entered:
06/15/2012)

06/15/2012

Notice of Supplemental Disclosure(s) of Withesses and Documents by Don

ald E.

Johnson (gp) (Entered: 06/15/2012)



https://ecf.flsd.uscourts.gov/doc1/051110258590?caseid=386643&de_seq_num=48&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110437240?caseid=386643&de_seq_num=50&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110437295?caseid=386643&de_seq_num=52&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110513229?caseid=386643&de_seq_num=54&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110437295?caseid=386643&de_seq_num=52&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110513229?caseid=386643&de_seq_num=54&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110554809?caseid=386643&de_seq_num=59&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110590373?caseid=386643&de_seq_num=62&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110590398?caseid=386643&de_seq_num=64&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110590373?caseid=386643&de_seq_num=62&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110590398?caseid=386643&de_seq_num=64&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110628882?caseid=386643&de_seq_num=69&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110636598?caseid=386643&de_seq_num=72&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110590373?caseid=386643&de_seq_num=62&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110658843?caseid=386643&de_seq_num=77&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110658852?caseid=386643&de_seq_num=79&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110658843?caseid=386643&de_seq_num=77&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110658843?caseid=386643&de_seq_num=77&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110785604?caseid=386643&de_seq_num=84&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110785604?caseid=386643&de_seq_num=84&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110785604?caseid=386643&de_seq_num=84&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051010905951?caseid=386643&de_seq_num=92&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110905952?caseid=386643&de_seq_num=92&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110905953?caseid=386643&de_seq_num=92&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110909131?caseid=386643&de_seq_num=94&pdf_header=2
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06/18/2012

38

ORDER granting 36 Motion for Extension of Time to Complete Discovery; A
dates entered in the Pre-Trial Scheduling Order (DE#14) are extended for 9
from the dates entered in that order. Signed by Magistrate Judge Patrick A. V
on 6/18/2012. (cz) (Entered: 06/18/2012)

Il
D days
Vhite

06/19/2012

39

*Endorsed Order Addendum to DE#38, discovery is extended to on or befo
7/23/12. Signed by Magistrate Judge Patrick A. White on 6/19/2012. (cz) (En
06/19/2012)

e
tered:

06/22/2012

Pretrial Statement by Donald E. Johnson (yha) (Entered: 06/22/2012)

06/26/2012

REPLY re 34 MOTION to Compglerk's Office to Provide Plaintiff with
Subpoena Duces Tecums MOTION for Extension of Time to Complete Discq
by Donald E. Johnson. (yha) (Entered: 06/27/2012)

very

06/29/2012

REPLY to Response to Motion re 34 MOTION to Compel Clerk's Office to
Provide Plaintiff with Subpoena Duces Tecums MOTION for Extension of Tin
Complete Discovery Response to Plaintiff's Objection to Defendant's Mtn to §
Subpoena Duces Tecum for Signature and Production of Medical Records fil
Adam Lerner. (Attachments;_# 1 Exhibit A)(De Flesco, Robert) (Entered:
06/29/2012)

ne to
serve
ed by

07/10/2012

REPORT AND RECOMMENDATIONS on 42 USC 1983 case Recommend
that the defendants notice of subpoena for psychiatric records be denied, wit
prejudice. The plaintiff is to release all Medical Records, but at this time cann
compelled to release all psychiatric records. Objections to RRdue by 7/27/20
Signed by Magistrate Judge Patrick A. White on 7/10/2012. (br) (Entered:
07/10/2012)

ng
hout
ot be
12.

08/01/2012

MOTION for for Order Permitting Use of Deposition at Trial-Exceptional
Circumstances by Adam Lerner. (Attachments: # 1 Exhibit_A, # 2 Exhibit B)(L
Flesco, Robert) Modified event and text on 8/1/2012 (bb). (Entered: 08/01/20

De
12)

08/02/2012

45

ORDER respectfully deferring ruling on 44 Motion use of deposition at trial {o the

United States District Judge, although a trial date has not been set. Signed b
Magistrate Judge Patrick A. White on 8/2/2012. (cz) (Entered: 08/02/2012)

y

08/02/2012

ORDER adopting 43 Report and Recommendation re 41 Plaintiff's Objectio
Notice of Subpoena. Please see Order for details. Signed by Judge James |.
on 8/2/2012. (sry) (Entered: 08/02/2012)

n to
Cohn

08/08/2012

REPORT AND RECOMMENDATIONS on 42 USC 1983 case re 1 Complai
filed by Donald E. Johnson. Recommending that this case be placed upon th
calendar of the District Judge. Objections to RRdue by 8/27/2012 Signed by
Magistrate Judge Patrick A. White on 8/8/2012. (tw) (Entered: 08/08/2012)

nt
e trial

08/08/2012

Clerks Notice of Docket Correction re 47 REPORT AND RECOMMENDATI
on 42 USC 1983 case_re 1 Complaint filed by Donald E. Johnson Recomme
that this case be placed upon the trial calendar of the District Judge Docume
Restricted Due to Error; The correct document has been attached to this noti
(tw) (Entered: 08/08/2012)

ONS
ding

nt

ce.

08/17/2012

Statement of: Pretrial by Adam Lerner re 14 Scheduling Order (De Flesco,
(Entered: 08/17/2012)

Robert)

09/12/2012

ORDER Adopting 48 Report and Recommendation; denying 44 Motion to U
Deposition at Trial, and Setting Case for Trial. ( In Limine Motions due by
12/20/2012., Joint Pretrial Stipulation due by 1/7/2013., Calendar Call set for
1/10/2013 09:00 AM before Judge James I. Cohn., Trial set for 1/14/2013 09

AM in Fort Lauderdale Division before Judge James I. Cohn). Signed by Judg

James |. Cohn on 9/12/2012. (See Order for details). (ar2) (Entered: 09/12/2

se

00
e
N12)

09/12/2012

Writ of Habeas Corpus ad Testificandum Issued as to Donald E. Johnson fq
Calendar Call set for 1/10/2013 at 9:00 a.m. and Jury Trial set for 1/14/2013
9:00 a.m. before the Honorable James I. Cohn, United States District Judge,
East Broward Boulevard, Courtroom 203E, Fort Lauderdale. Signed by Judg

=

At
299

a)
-

James |. Cohn on 9/12/2012. (vt1) (Entered: 09/12/2012)



https://ecf.flsd.uscourts.gov/doc1/051010905951?caseid=386643&de_seq_num=92&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110936563?caseid=386643&de_seq_num=102&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110951028?caseid=386643&de_seq_num=104&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110785604?caseid=386643&de_seq_num=84&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051010965126?caseid=386643&de_seq_num=108&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110785604?caseid=386643&de_seq_num=84&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110965127?caseid=386643&de_seq_num=108&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051111000225?caseid=386643&de_seq_num=112&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051011088320?caseid=386643&de_seq_num=115&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051111088321?caseid=386643&de_seq_num=115&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051111088322?caseid=386643&de_seq_num=115&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051011088320?caseid=386643&de_seq_num=115&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051111093086?caseid=386643&de_seq_num=119&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051111000225?caseid=386643&de_seq_num=112&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110951028?caseid=386643&de_seq_num=104&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051111115579?caseid=386643&de_seq_num=122&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119823194?caseid=386643&de_seq_num=5&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051111115607?caseid=386643&de_seq_num=125&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051111115579?caseid=386643&de_seq_num=122&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119823194?caseid=386643&de_seq_num=5&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051111154017?caseid=386643&de_seq_num=128&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051110162146?caseid=386643&de_seq_num=38&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051111249200?caseid=386643&de_seq_num=131&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051111115607?caseid=386643&de_seq_num=125&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051011088320?caseid=386643&de_seq_num=115&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051111251007?caseid=386643&de_seq_num=134&pdf_header=2
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09/21/2012

52

MOTION in Limine by Donald E. Johnson. (yha) (Entered: 09/21/2012)

10/04/2012

53

RESPONSE to Motion re 52 MOTION in Limibefendant's Memorandum of
Law Opposing Plaintiff's Motion in Limine filed by Adam Lerner. Replies due
10/15/2012. (De Flesco, Robert) (Entered: 10/04/2012)



https://ecf.flsd.uscourts.gov/doc1/051111288254?caseid=386643&de_seq_num=136&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051111343248?caseid=386643&de_seq_num=138&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/051111288254?caseid=386643&de_seq_num=136&pdf_header=2
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.C.
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STEVEN M. LARIMORE

s oisT.CT
%ES%UFL S

UNVTED STRTES DISTRICT COURT
SDUTHERN NSTRICT OF FLOR\L R

Dorold E. Johnson
p\o.\nb CQ

N Casc No .\

C,I:a of Miramior,

Melvin b E)l:cmd\cy ,d’nﬂc of tHhee,
RAdom Lernex, volice officer
Sefendants

/

CIVIL RigHTS COMPLINNT
ITH P TURY DEMAND

T 156 o 1983 ackion filed bﬂ Dorold E. Io\nnsaﬁ,a\\egu ng
violation of his constitbional rght ond 15 iicc’ﬁwﬂ rno“eﬂ damo/c,gs

rond declar ':ar/q Ju:;'ﬁmenk: : The Plauntff reque:sts o ol by
.dd‘y :

JNsDICTION

h Ths 15 a Gl rxghhs alkion urder Y1 U.5.C 19%3, Tins Court

\'\ccs\sursédlc,bor\ under 23 U.5C 1343 (3). Planbiffalso 1nvokes
e perdent Jurisdickion of this court.

1

eat?dww

Case #
Judge Mag

Motn lfp__Ye&.5_Fee pd sND_
Receipt # .
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PRRTES

l) Planbalbt i‘)crm.\c‘ E Joivison b B0HIAS (5 I VCSC iml:;'\q
PRt e moadsid abs bade Cormrekional Vnsbibubion (9000 € v JFF Sk
Fﬁ\cr\do\ [d .L;‘ / Fjl ' 530\_5"" N |L( (0 '( Ll)\ r’H * ‘q-}l

33 e € ‘L‘;f ot ’«\H”oﬂxu‘ \b(,ﬁu ok vn Bhe olxeve '-)L*—{‘L Coise,

Lov C W’.&‘L“c\j{ ; ’O;aLA ov Hye \,\Lt.( e o S L IE ﬁ«ufTO Cone Cenker

¢ &oﬁc) m‘ramu‘ , Fto 33048

) Melun d. Stordiey , Tl of fhiee Yebeadant 1n e above
. 7
Shyle couse, 3064 N, Lommerce \vw\’\wcy Fhramar , Fio 33005

.5 B Lerne , W‘ﬁ\ s officer of Miregrmos tehice \(3’\:\)04"'{;’,ﬂ']8¢"\{“
Detendank in Bhe abeove S ./Lfl(, CeausSC , AoEH N, Lomme mee Tk Ly
e

e
7 reay o, 1. 33025

STOTEMENY ¢F TOCTs

L\/ Dy \:—e_\;»‘\u(,gr% JL\‘J' A00% e O{Tpr’t‘;"l;\n‘ub‘\f: o FVVATY e bg,('u
Leomer of hrcarnae Yolice \ﬁ?p:\rtmey"\t s k.nJu?’() ed b Hae
Planaba €5 vesiderec joealed ok F04Y) & 00 2750, Mirpane - F.

33023

ﬂ Upoo artival 'b\(c.r\;h\\t Leovesr made e_-'\’ory h\wnuc( the recs
CE Dheanba bl s readends wiih Hhe asstonce of Pedes uw{m\ woho

A

SddEIva d Bhe (f’(‘;(:_'.«ff;,ir\‘,\,"\f v Hhe teor of Bee ve sl e
/

% !,!pcrx ca\f:,r,_,( of Bhe teamidence j\bef{c Aok Lernes coass

Contronked by Plankdtl o dags,
P §
7 -
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0]\ When Bhe PlaanbilC oo aderked b\? fhe comrmanc oy badiing

e

3 ; = I . Y o
ploce wedhva has home |, Plaanhfl exted s bedvoon,

4

Ve

~ ~ N AT ' . oy oo . g N A e
\u\j upc\" ezt exXslrag s Dedroom Y2 Wias Convroobed Uq
J Ve A
E L . . . . N I 4
Deberdant Lesner wilh ywa Cpany deoucn oawnd pcm‘:gd cle @\c‘.g.\bﬂ 5
_,\

: RUR ; i R 5 e LT
Aore LS Sheonding e Ehe e of Plantifl home .
o e

lh Lohen Defendont Lerner tobiced Plankife exibed te Wedroo "

SUE R

h&‘é‘t’;f’\(‘k‘uv’\(, Le o vrnsed s Q\rc‘ic«rn"\ ond camed ik ct U"e‘, é\D\Cu»’\bCQz

11\ whilke Deferdent Lernes s firearm beanncd an Ploank (e, DeCenden b
Lerner ordered Phe Proanbibf Lo the qround.

-
12) Plaonbaf ok bk e comphed bo Yefendant Lerness o rder
and Placed mselt Coce doen on Bhe grround e faot roa
whe Redrcom daor he exked. -

- e

‘ \ o e . ] ; 3 . p
) o de Pleant 6 coas e the A round and veradly brying ko
s ) i > Y . - : . : ey /i /‘/ 4
cortre Wis docp , Deberdont Lernee grdee Hloanbbd o ploce s

ot

i

Vioadl Dedand s head ) (;«C\u\\’\ '%\\L‘t-\x\h ¢ Comp i OO AW &*Cc':‘a“'.u\k,

Leviss o orders

ié\ While Plaantdf wes ¢ o the around, Hasas Behide hus bheod
Gvd Debendvvs Lerner's Lirecim Skl oo, he insbrucked

Bndeen Liguom ke plocd Vioonkibs s dogs in the bo‘(;\ﬂgurd‘
Ve

\(o\ When Nefendant Lerner and Dbl were alone ,\Deﬁw\da/\é
Lerver opproached khe Plankifl while e wos shil on bhe /cjround
ond Ploaed o Yaee on bhe bock of bhe Plaunki® 5 neek ) tran

Halstered s Birearm and rermoved his harde 66 B decure the
Plaunk €€ .
(3)
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\?\ Andre L\jil‘f\ reentered bhe vesidence ofter p\amw;‘ the
w Be bockjox'cl o5 ordered ) Planntrf€ Los gecured Soce dowon
on bhe 3round cnd Defendant Lerner over the PleankrFE,

Vc’) Bndre L\j\m proceeded ko bhe Lronk dooe of the residence Lo
lek sore potee officers n , wiho were bo,n/qwﬁ on the dooe o opun
CRLESS

m} Pn UY\ldef\t\C’\;j pohce officen entered bhe home and as he
wWalked post the Plankhife | Ehe officer Kieked Hae Plainkife 1n the
baeX of s heﬁdb

ao\ (hen Plcanki(f asised 1f thek was neces5w>| , Defendant
Levnesr Qroceeded ko Kiek the Planbif€ 1w the fuce .

a\\ Os g resulk of Defendunt Lerner’s assulk, the Pleunbif€'s
lower MGhE 1ip was torm of¢ and s Bronk tookh chipped.

2 ol b\cedw\ﬁ ,\Bd‘mdw«(: Lernesr ond an unidenti®ied
oktieer pieked the Plauntle of¢ the ground and escorted him
to o pobro\ cowr while unclobhed.

23105 the PlounkiC® s bewng Placed i the bk of bhe fokrol
cor Nefendant Lerner purposely made Plankite’s head ik the
door Crume of the Dedrol ecu

24) Afker Plownkiff Laes secured ww bhe baek of the pobiol tar while

bleeding , Deferdant Lerner left the Planbift unclkbended cnd
unsopervised and proceeded ouak into Plaunbif's residence

()
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25) While Serm - Consctous 1n the back of Hre pokrol foa~) o call
Lenkt ouk o TMramar Gire/Resuce.

:?Jo\ BL approx/mo.b\cy 21153 firs. Muamer Bire/Rescue cbkended
to Plantif® s tnjures ) ¥nan bronsported to Memored QEﬁmaJ
Hosp\tu\ bn/,j Mhoma- Sue/Resuce

9:}\§u~\'\ e events hated 1n po.roﬁmph 10 th rou/qh Lb, Pleank, 66
dd ook resist ﬁe?e/domt lesnes or d\sobea s orders in a"j‘ wfﬁ:

.18\ Pl €€ tos admitked ko Memoned Rﬁﬂ\m\ Hospitedd emergenc
(J.J\V\(j ak 2213% s,

29) Lhle oumbing wedical atkention , Ploinbitt us lefL n the
Custody of kwo unidentified police of@icers , was never informed
ok he wos onder arrest, Buk rod both hands seeured to the
bed veuls EB handeufes,

30\ Refore vcce\vm/q Medical akbenbion PlankiCf asKed Serval
Hospitad personad for Photo's to be talken of his injuries,; buk
wos denved

) Plaanki€e was discharged Erom Memorial eqinad Hospio ak
230 hes, in Ehe custody of Miromau- Pohce ofCicesr

SUPPRORTING FRACTS

51\ Pler Plambf® was discharged from Memorial l?eﬂmaf Hospial
he uxs ploced 1n e Miramor Poiee Yeportment Peduol car and
transported o Mirounca Dlice lepar‘{:memé¢

(5)
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.33) Upon orrived the oficer porfied the pokrol tou 1n the et
of Mramar Police Kﬁepar{:mcmé s Bunldwv/:f ; while Planbf? o
Seeure in e Doekseat

3%\ While poied ) the officer rolled the windows up 1 Yne patro)
Cov Yron burned te dimakbe conbrols o h\g\'\ heak and exked
the vehde while the Planbf wes sl Nandeuffed n the fooakseat,

.35\ As the Plonbff was &»F%rmﬂ wm the pekseat due to the vehele's
heating System , Ehe officer begun eabing his mead on the brunh

of a Volice cruser pocked beside the polre) cor bhoks Planbieg
occupied.

36\ Plantet bes,am hauma d.freal l:a breathvag ond wos 1n sevear
Poun Crom his faciad Ajuries he recieved Grom Defendant Lerner,
Pleanki€e Began maK\rg every eflork €0 qeb the officer's abkention
who was eabing Yeside the pabrol tar, fouk waes agnorcd:

;3?\ whhle the heak wos 3&&;\«\5 unbeorable Dlcankif€ Locs ok
every effort o 6&«5 Consciouns while the ofCicer ke his meal

3%) then bhe offieer was done eobing he rebured ko the pator
Cor, entered and began roMling bhe windows down and buwrned
o€ Hhe vehweles hc’_ouf;\'ﬁ System ,

39) P whieh birve. Plaanks® reguested £o be bolken b0 jaul and
Spcak ko an a{'korr\ey ) ouk both requests went unanswered .

HO) T IRicer Storted bne Pabral sar and bransporfed Plank€e
LS Ehe Street and drove behind Hhedk B:uidwy ond- uted,

(¢)
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"‘B hile portied beiand Hnis bu»‘dmﬁ Cloter discovered to be the
Detesbive Boreas for the Mimmar Pohee Degarbment) s Six putrol
tors Grom Mo Folice Deportment ourrived cond parked beside
the patvol tat bk the Plambfl occupied.

42) Plountsfe nokiced Deferdant Lerner PProathing the Rokro!
Cor, when he opened the doovr Plounbd® Storted o exut but
wosS Punched 1n the %Q@-Corqr\ﬂ Ploants€l Lo bka/uj Seated:

43) AL bus font Bre officer of Hhe potrol cor onceagoun rolled
Ehe windows up and burned the heater system ock on then
exibed the Brver scek of the vehicle

‘-M\ hile Planbif® wos seated in the rear of the pokrol Car and
the heater on, L bleedwg from the blow he just veccwed from
Deferdonk Lernec, Wefendort Lecner once CGoin opened the
reoxr door ond Mk he Plasnblife over the fead (;.)\H‘l bis F(ash‘ﬁf'rb

45) When Ploanky reguested Defendont Lecmer ko skop s
obuse | Defendant Lecner ogoan hit the Pleant over the head
cotk his Hash\ughb a Second bime , Bhen Siammed the Yoor
3’\ub‘

“lé\ Plawnbi® begon h\H:wg the windacw of the (okrol cor due to
the torment he was endurw\j cornth the heab Inside the vehiele,
s promited en of €ices ko respord. When bhe officer opened
the door of bhe pokro) tor Bns Skarbed o l:oko\\;s nNew bjpeog
emobional Eor menta

()
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49 The Ploanbf wus removed Srom the pakrot dou- § Ehen Ehreaten
to be kosered aevera) bimes while his Feck were Shackled ; after
be\vx/:s Shockled the offieers Began ko Curther borment Plounka¢e
b;j Moeking Trove Bhreaks coth the baser and inbimidakions.

‘-183 Plounti€€ ok this ime mode sesweral rcq,uesl;s to go bock o
the Hospibed oecause bus suture come undore and was b\eddwﬁ )
Dok egoun PlankdCs request was denieds

4q) Plantit was Ploced boeks w the pobrol ¢ar and even (:u’\lﬁﬂ
krargported to Wround counky mawn jel,

50) Brawerd C’ow\k/q mou jou! book Custady of Plankiff and lo/t.Bed
hom in for Cull inbadie ak 0646 hrs, ; “dhrs eand 1b min, ofter
being discharged from Memerial Reginod Hospited y ond hooted
ck 0% 14 hrs for o botad of 5hrs and 4omin, after bemg
discharged Crom dhe Hospited,

51) On December 3,200 Plawnkft Bled a complank with ynkernal
cflairs Division of the Miramor Police Deportment overoggmvaf:ed
assulk and \"'e,\onﬂ Batl;ay Yok taused greak boch\y hewrm and
Permanent disfiguement Grom the use of excessive force when
Plant e gove N tause Cor such use, wn ol Plambiff wos in

Fear of hus 11fe

52) On Moy 44,3000 , cebing thiel of Police Raymond Black
Cound Hrok Hnhe complant agounsk Rolice oficesr Rdam Lerner
was unfounded and Hhe wos exoneroted of all cdhavrges

5N The C.\bj of Miramou fanled Lo bclhe torrective ackion cenwrwﬂ
the cd\eaahoms Conkcaned wn Haws complasnt

()
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C) PSS

FARST CPUSE oF BenonN

5‘4\ The ackions of Oefendant lernes 10 paraj raph 20 violaked
Fla. Stob. 794.03 and 784. 041 of the Stade ‘de, Assut ond Bal:tcy

Loth the vegpect bo the awkul use of foree,

55\ The actions of Befendanb Leraer n porngioph 20 denied
Plownbif® s fourth and fourbeenth Amendment, Tght ko be Free

Crom unyusbfied and excessive use of foree

5(0\ Toe acbons 0f Deferdant Lerer 1n po-ruﬁr‘aph 20 erou/c(h E§:)
demed Plainkift’s due proeess of law w violakion of Yws Courth and
Courkrenkth amendment right when Hhe Ploank€€ was:
A) Kicked wn e foce while handeuffed , ‘0’7"\9

Coce down on Bre Hoor, and
QS\ Left unotbended and unsopemnised v the

bockseat o€ the pobrol cou~ after &;ﬂfawg

focral wjuries, and Defendant Lerner did

Nothing 1nakbemnple ko Skop the bleeding

ond wos uncweune of Be Planbft consious

Stake

SECOND CAUSE OF PCTION

53) Mkl alleqes bhek defendant Lerner Gouled o Collow
Miraones ohice ent policy and procedure 10114, when
e did nob cbempt b0 Stop the Dleeding bl Core/Rescue oarived.

Q
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THIRD ¢PUSE oF BEeToN

5%) Plarnki0p alleges thak Mramor Plice Chief, Medvin D. &a-ﬂé@y
Violedked Plaintiff s fourteenth amendment vight of due POvocess,
for Calure ko colioc&&e;pamen\:\a pohcy ond procedure when
he avowed ocbvg chief of Police,, Ro;'\‘ﬂord BleeK to declare
Plaanbiffs complant Oﬁam‘St BefFendank Lerner ko e unfounded,
o Bheuk attodmﬁ cny Port of ¥he tecords o reporks of the
lf\VCﬁt‘\ﬁuﬁon y T B Names and tani of the Wocrd members

of the veview board who reviewed the excessive use o€ Coree

by Defendant Lerner and any veport of recommendalion of

the veview board per pd\Cy lOl'l\’(&“Ci)

54) Mhramor Pohice Chief | Melvin 3, Standey, | 15 vesponsible for
the enforcement of deportment pobicy oind procedures . Pohee
Uwef Star\clle/g 15 also reponsiable Qgr the dc;; l:odc%ooper@&ons
of the Miramdr Whce Beporbment and vespoasichle Tor
reviewing allegobions of excessive useof Coree and any Teport
mMade bﬂ the usc of Corce review board , M, Standley Vs in
c)\avje, of evaluakting o Ehovough review oF on \30550.\:)36
cr\m\m\ wnwvesbicetion and He ywkernad c&?c.\rs veports
Surrour\dw\g the alle;/‘cgbon o® any use of Coree . Mirarmeg
Rofice Chiel ) Metvin D, Stardley 18 beng Sued 1n tas indin duc
and official capacity y per poliey 102-21-(R), M- (2) and
02 -a\ ~(&),

YOURTH CRUSE OF ACTION

L0) The Plarnkiee alleges thak the Gby oF Miremor Caled bo
pPropedy broun thet pohee officers i the proper use of
Coree, Weferdunt Lerner s Yus misuse of power | tecame

(1)
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judrje, -jun;‘ and executor by m@\\cbmﬁ hus own form of
Jusbice, The Gy 15 responsicble for the operakions and
Management of the Miramar Police W$ﬂ€nb » The C)l:;j N
ANToR oY ttmak\e;( responsible for the traning and Sugervision

of the personal empleded with the Mirorno ﬂohca}}epcwbﬂcnb,

Qh The c,\b.;; of Miramcu al\owed\)cpeﬂdar\!: Lerner ko exceed his
Constibubionad Vimikabions Yose on modc}uod:c pohey and
proteedure and unsupervised a Planbiff while b\eedmj Crom
focted wnjuries he recewed ek bhe hands of a Miramer Yolice
okCicer and Such Cenl to app\j bosic first ad wotnle awaitin
for Cure/rescuc,) Deferdant Le,rﬂe,r‘sl vssued first and ¥k
located 1n the bruck of his pabirol tar went unused while
Plantiff st 1n the back of Beferndant Lerners Pakrol car
handeuft and b‘eeéwﬁa

(ab The ey of Miramar vnadequate po\\cj and procedure,
Caded o instruet ther offices to Supervise a Suspeck 1n
theie (Lustoda/,q thek hos Suftered any nyuries, Spcc,\cd\? s &
resulk of an offieers excessive use of foree, and Yne police
OFFicer unaware of the conscious state of the Suspects

66) The c,\(:j of Miramar allowed Deferndant Lernesr bo Eolae
Matkers into s own hands ;) Ehe use of excessive foree on
the Plaint e after the Pleanbift Yoo been handcubfed and
Secured

Q)
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Rehel

herefore , Plonntif€ reguest bs Hovoroble courk ko
gronb the Qo\\oww\? velief

®) ITswe declortory Judgment , Yok defendont Lerner
violake d the United Stakes Consbibubion and Stake Yeuo
whe he !
B Yucked Hhe Plaunkbifl in the Cace whde he
W Yandeubled and Ia/c_;\vﬁ e dowwn on
Enejrou«\d/ coithout Justibrectron.

(BX CJT'QAE Cpm\')e/n.So.Eora damaﬁes mn Hhe Co‘lowwﬁ amount |
h ‘35,000.”c aqainst the C)I:j of Clurtmos

Cor exncbionaf pan wd&ﬂérnvﬁ e

Plontfe endured while m Custodyoﬁ

iramet Poh&e%qaar(:mme
1\ h5,<SJO0."c aqanst the chief of Yolice

Melvin Ve Stondley ofF the My ramor

Po\\wwm&nﬁ Cor esnobioned @OW\
ond 3»@@&'\6/(‘ the Pantifl endured while

be wad 1 cus&odﬁ o¢ Bhe miramcu- Dhee

Vepartment,

J\KIS,OTD Qﬁomsb volee ofCicer Pdam Lernes

of Bhe Mircmou lce b@po:ﬁmcr\é: for Bhe
Q\\ﬂ\SlCOJ Pan and c\,\\s@\jurem&'\(‘: h@?&ﬁd@/\t

Lerner s cause &he P\ambﬁlj and the
emotional parn and Suffering of bhe torment
and Cear Weferdant Lernes Fas wihicted on
Hae OlambiEf

(2)




., Case 0:11-cv-62012-JIC Document 1 Entered on FLSD Docket 09/14/2011 Page 14 of 15

(_(L\ Grant Such obher rehiel as b rhaj apPeas Pleunkbrl £¢
1S enbitled

-S\ﬁr\(td/ ths LA daﬂ of Sepfember on,

Yoraid . Johnson
Yk Bo7126

oPTH

Under~ bhe penol;\j of pu;\ury , T \Of\&\d €. Johnson \'\e,reb;‘
declare Bhek T have tead the C'orcgomj document T o) hahbs
Complant with Sy demand ” and that the facks staked within
cu-e brue ond cocreck

M-johmo n
\ﬂs Segt O21AS

\E\\)oée Covveckional Institubion
4000 sw 37 SE.

o b oly F\. 33034

()
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 11-62012-C1V-COHN
MAGISTRATE JUDGE P.A. WHITE

DONALD EDWARD JOHNSON,

Plaintiff, : PRELIMINARY REPORT
OF MAGISTRATE JUDGE

V.
OFFICER ADAM LERNER, ET AL.,

Defendants.

1. Introduction

The plaintiftf Donald Edward Johnson, currently housed at the
Dade Correctional Institution, Tfiled a pro se civil rights
complaint pursuant to 42 U.S.C. 81983 for damages and other relief.
[DE# 1]. The plaintiff has been granted leave to proceed in forma

pauperis.

This cause i1s presently before the Court for initial screening
pursuant to 28 U.S.C. 81915, because the plaintiff is proceeding In
forma pauperis.

I1. Analysis

As amended, 28 U.S.C. 81915 reads 1in pertinent part as
follows:

Sec. 1915 Proceedings in Forma Pauperis
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(e)(2) Notwithstanding any filing fee, or
any portion thereof, that may have been paid,
the court shall dismiss the case at any time
iT the court determines that —

(B) the action or appeal -

(i) 1is frivolous or malicious;

(i1) fails to state a claim on which
relief may be granted; or

(i11) seeks monetary relief from a
defendant who is immune from such
relief.

A complaint 1s “frivolous under section 1915(e) “where it
lacks an arguable basis either in law or in fact.” Neitzke v.
williams, 490 U.S. 319, 325 (1989); Bilal v. Driver, 251 F.3d 1346,
1349 (11 Cir.), cert. denied, 534 U.S. 1044 (2001). Dismissals on
this ground should only be ordered when the legal theories are

“indisputably meritless,” id., 490 U.S. at 327, or when the claims
rely on factual allegations that are “clearly baseless.” Denton v.
Hernandez, 504 U.S. 25, 31 (1992). Dismissals for failure to state
a claim are governed by the same standard as Federal Rule of Civil
Procedure 12(b)(6). Mitchell v. Farcass, 112 F.3d 1483, 1490 (11
Cir. 1997)(“The language of section 1915(e)(2)(B)(11) tracks the
language of Federal Rule of Civil Procedure 12(b)(6)’). In order
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to state a claim, a plaintiff must show that conduct under color of
state law, complained of in the civil rights suit, violated the
plaintiff"s rights, privileges, or iImmunities under the
Constitution or laws of the United States. Arrington v. Cobb
County, 139 F.3d 865, 872 (11 Cir. 1998).

Pro se complaints are held to "less stringent standards than
formal pleadings drafted by lawyers and can only be dismissed for
failure to state a claim i1If it appears "beyond doubt that the
plaintiff can prove no set of facts in support of his claim which
would entitle him to relief.”"" Estelle v. Gamble, 429 U.S. 97, 106
(1979) (quoting Haines v. Kerner, 404 U.S. 519, 520-21 (1972)).
The allegations of the complaint are taken as true and are

construed in the light most favorable to Plaintiff. Davis V.
Monroe County Bd. Of Educ., 120 F.3d 1390, 1393 (11 Cir. 1997).
The complaint may be dismissed if the plaintiff does not plead

facts that do not state a claim to relief that i1s plausible on i1ts
face. See Bell Atlantic Corp. Vv. Twombly, 127 S.Ct. 1955
(2007)(retiring the oft-criticized “no set of facts” Ilanguage

previously used to describe the motion to dismiss standard and
determining that because plaintiffs had “not nudged their claims
across the line from conceivable to plausible, their complaint must
be dismissed” for failure to state a claim); Watts v. FIU, 495 F._3d
1289 (11 Cir. 2007). While a complaint attacked for failure to
state a claim upon which relief can be granted does not need

detailed factual allegations, a plaintiff"s obligation to provide
the grounds of his entitlement to relief “requires more than labels
and conclusions, and a formulaic recitation of the elements of a
cause of action will not do.” Twombly, 127 S.Ct. at 1964-65. The
rules of pleading do "not require heightened fact pleading of
specifics . . . .7 The Court"s iInquiry at this stage focuses on
whether the challenged pleadings ""give the defendant fair notice of
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what the . . . claim i1s and the grounds upon which It rests.”
Erickson v. Pardus, 127 S.Ct. 2197, 2200 (2007)(quoting Twombly,
127 S.Ct. at 1964). When faced with alternative explanations for
the alleged misconduct, the Court may exercise its judgment 1in

determining whether plaintiff"s proffered conclusion i1s the most
plausible or whether it 1is more likely that no misconduct
occurred.?

A. Statement of Claims

The plaintiff names the following defendants:

City of Miramar, Miramar Police Chief Melvin Standley, and
Police Officer Adam Learner

The plaintiff alleges that on February 25, 2008, several
Miramr police officers engaged in excessive force and other tactics
upon his arrest. The plaintiff details a series of events that
started upon his arrest at his home and continued for several hours
in a police car. He alleges specifically that Learner kicked him
in the face at his home after he was handcuffed and hit him in the
head with a flashlight in his patrol car. Although the plaintiff
states that several other officers were involved, he names only
Lerner. The assault resulted in multiple injuries. Included in his
claim of use of unlawful force appears to be a state action for
battery.

The plaintiff states that Acting Chief of Police Raymond Black
exonerated Lerner of all charges. He alleges Defendant Police Chief
Standley, who is responsible for the enforcement of department

! The application of the Twombly standard was clarified in
Ashcroft v. Igbal, 129 S.Ct. 1937 (2009).

4
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policy and procedures, violated his rights by allowing Chief Black
to exonerate Lerner. He alleges the City of Miramar failed to take
corrective action regarding the allegations of the complaint and
failed to adequately train its officers. He seeks monetary and
declaratory judgment.

B. Analysis
Excessive Force Upon Arrest

Claims of excessive force by police officers are cognizable
under 42 U.S.C. 81983, as are claims that officers who were present
failed to intervene. Fundiller v. City of Cooper City, 777 F.2d
1436 (11 Cir. 1985). A claim that a law enforcement officer used
excessive force iIn the course of an arrest, an investigatory stop,

or any other seizure of a free citizen i1s to be analyzed under the
Fourth Amendment and its 'reasonableness™ standard. Graham v.
Connor, 490 U.S. 386 (1989)("all claims that law enforcement
officers have used excessive force-deadly or not-in the course of
an arrest, investigatory stop, or other "seizure® of a free citizen
should be analyzed under the Fourth Amendment and its
"reasonableness” standard”); Ortega v. Schram, 922 F.2d 684, 694
(11 Cir. 1991).

The plaintiff has stated sufficient facts under the Twombly or
any “heightened pleading” standard so that the case should proceed
against Lerner, as the plaintiff has alleged that the officer
violated his Fourth Amendment rights by causing physical harm.
Further the claim for a state tort of battery should proceed.

The plaintiff has failed to specify whether he intends to sue
the defendant in his individual and official capacity. A 81983
suit against the defendant in his official capacity is tantamount
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to a suit against the State, and thus the defendant would be Immune
from monetary damages based upon the Eleventh Amendment. Gamble v.
Fla. Dept. of Health and Rehabilitative Services, 779 F.2d 1509,
1512-13 (11 Cir. 1986). The allegations of the complaint, however,
state a classic case of an official acting outside the scope of his

duties and In an arbitrary manner. Scheuer v. Rhodes, 416 U.S.
232, 238 (1974). Under this construction of the complaint, this
Court has jurisdiction over the defendant in his individual

capacity. Moreover, a determination of whether the defendant might
be entitled to qualified immunity cannot be determined at this
juncture or upon consideration of a motion to dismiss.

Defendant City of Miramar and Police Chief Standley

To allege a 81983 action against a county/city a plaintiff
must assert that a constitutional deprivation resulted from a
custom, policy, or practice of the county. Wideman v. Shallowford

Community Hospital, Inc. supra, 826 F.2d at 1032, and cases cited

therein. Such liability, however, may not be predicated on the
theory of respondeat superior. Only if the alleged constitutional

violations resulted from a county custom, policy or practice of a
county, may its administrators or supervisors be held liable.
Monell v. Department of Social Services, supra, 436 U.S. at 694;
Free v. Granger, 887 F.2d 1552 (11 Cir. 1989); Wideman v.
Shallowford Community Hospital, Inc., supra, 826 F.2d at 1032.
Boilerplate allegations of policy or custom, without supporting

facts, are insufficient to sustain a 81983 claim. See Hossman V.
Blunk, 784 F.2d 793 (7 Cir. 1986); Gutierrez v. City of Hialeah,
723 F.Supp. 1494 (S.D. Fla. 1989). Therefore the City of Miramar
should be dismissed.
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The plaintiff’s allegations against Police Chief Standley are
based upon his supervisory position. He cannot be sued for
liability merely for an improper or even unconstitutional act of

his employees under a theory of respondeat superior. IT a
plaintiff sues a supervisor, there must be proof that the alleged
injuries resulted from an official custom, policy, or practice.
Monell v. Department of Social Services, 436 U.S. 658, 694 (1978);
Mandel v. Doe, 888 F.2d 782 (11 Cir. 1989). The plaintiff bears
the burden of establishing a causal link between a government

policy or custom and the injury which is alleged. Byrd v. Clark,
783 F.3d 1002, 1008 (11 Cir. 1986)(citing Monell, supra). See
also; Ashcroft v lIgbal, supra. (Heightened pleading standard for

supervisory liability). The plaintiff has failed to state a claim
against Chief Standley.

Prior History

The Court takes judicial notice that the plaintiff filed a
prior case naming Officer Lerner as a defendant, and raising the
same claims against him as in this case. The complaint was assigned
Case No. 08-61344-Civ-Ungaro. In that case, a motion for summary
judgment was decided against Defendant Lerner by Order of United
States District Judge Ursula Ungaro, and the case was 1In a
preparatory trial posture. However, upon stipulation by defendants”
counsel and plaintiff’s appointed counsel, the case was voluntarily
dismissed without prejudice on November 20, 2009. ?

2 As the case was dismissed without prejudice it is unclear whether Judge

Ungaro’s Order denying a motion for summary judgment would constitute collateral
estoppel or res judicata in this case.
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I11. Recommendation

Based on the foregoing, it is recommended that:

1. The claims of excessive force under the Fourth Amendment
and the pendent state law battery claims proceed against
defendant Lerner in his individual capacity.

2. The City of Miramar and Chief Standley be dismissed as a
party to this action pursuant to 28 U.S.C.
81915(e)(2)(B)(11), for fTailure to state a claim upon

which relief may be granted.

Objections to this report may be filed with the District Judge
within fourteen days of receipt of a copy of the report.

It is so recommended at Miami, Florida, this 2" day of

November, 2011.
P

UNITED STATES MAGISTRATE JUDGE

cc: Donald Edward Johnson, Pro Se
#B07125
Dade Correctional Institution
Address of record
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 11-62012-CIV-COHN
DONALD EDWARD JOHNSON,
Magistrate Judge White
Plaintiff,
VS.

OFFICER ADAM LERNER, et al.,

Defendants.
/

ORDER ADOPTING REPORT AND RECOMMENDATION
ORDER DISMISSING CERTAIN DEFENDANTS

THIS CAUSE is before the Court upon the Report and Recommendation [DE 7]
of Magistrate Judge Patrick A. White. The Court has carefully considered all of the
filings in this case, and notes the lack of Objections to the Report by the deadline of
November 21, 2011.

After an initial review, the Magistrate Judge recommended that the claim of
excessive force upon arrest proceed against Defendant Police Officer Adam Lerner,
while the § 1983 claims against Defendants City of Miramar and Chief of Police Melvin
D. Standley be dismissed pursuant to 28 U.S.C. § 1915(e)(2)(B)(ii) for failure to state a
claim upon which relief may be granted. This Court has conducted a de novo review of
the report and recommendation, and is otherwise fully advised in the premises.

The Court agrees with the reasoning and analysis of the Magistrate Judge
regarding dismissal of the City of Miramar and Police Chief Standley. A municipality
bears liability under 8§ 1983 only where the challenged action implements or executes a
municipal policy or custom, and not simply because an employee who is alleged to

commit a civil rights violation works for the city. Scala v. City of Winter Park, 116 F.3d

1396, 1399 (11" Cir. 1997) (citing Monell v. Department of Social Services of the City of
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New York, 436 U.S. 658, 694 (1978)). In addition, a supervisor cannot be liablie under
§ 1983 merely for an act of his employees under a theory of respondeat superior.
Plaintiff's Complaint fails to sufficiently allege that the allegedly excessive force actions
of Defendant Police Officer Lerner were taken pursuant to any policy. Therefore, the
City of Miramar and Chief Standley should be dismissed.
Accordingly, it is ORDERED AND ADJUDGED as follows:
1. The Magistrate Judge’s Report and Recommendation [DE 7] is hereby
ADOPTED;
2. The claim of excessive force against Police Officer Adam Lerner shall proceed;
3. Plaintiff's claims against the City of Miramar and Melvin D. Standley, Chief of
Police, shall be dismissed pursuant to 28 U.S.C. 8 1915(e)(2)(B)(ii) for failure to
state a claim upon which relief may be granted.
DONE AND ORDERED in Chambers at Fort Lauderdale, Broward County,

Florida, this 30™ day of November, 2011.

copies to:
Magistrate Judge White

Donald E. Johnson, DC # B07125
Dade C.I.  (via CM/ECF regular mail)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

DONALD E. JOHNSON,

CASE NO. 11-62012-CIV-COHN
Plaintiff,

JUDGE COHN/MAGISTRATE JUDGE WHITE
v.

OFFICER ADAM LERNER, et al.,

Defendant.
/

DEFENDANT LERNER’S ANSWER & AFFIRMATIVE DEFENSES

Defendant Officer Adam Lerner (“Lemer”), through undersigned counsel, hereby

answers the Complaint filed by Plaintiff, Donald E. Johnson (“Johnson™} as follows:
ANSWER
Parties

L. Lerner admits that this purports to be a civil rights action under 42 U.S.C. 1983
and admits that this Court has subject matter jurisdiction.

2. Lerner is without knowledge as to the allegations contained in paragraph 2 of the
Complaint and therefore denies same and demands strict proof thereof.

3. Lerner admits the allegations contained in paragraph 3 of the Complaint as to the
identity and location of the City of Miramar but denies that the City engaged in any wrongdoing
or should be considered a defendant in this litigation.

4. Lerner admits the allegations contained in paragraph 4 of the Complaint as to the
address and location of Chief of Police Melvin Standley, but denies that the Chief of Police

engaged in any wrongdoing or should be considered a defendant in this litigation.
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5. Lerner admits the allegations contained in paragraph 5 of the Complaint as to his

identity and address but denies any wrongdoing and denies that he should be considered a

defendant in this litigation.

Statement of Facts

6. Lerner admits the allegations contained in paragraph 6 of the Complaint.

7. Lerner admits that he entered Johnson’s residence with the assistance of Andres
Liyim, but is without knowledge as to the remaining allegations contained in paragraph 7 of the
Complaint and therefore denies same and demands strict proof thereof.

8. Lerner admits that upon entry mto the residence, he was confronted by dogs, but
is without knowledge as to the remaining allegations contained in paragraph 8 of the Complaint
and therefore denies same and demands strict proof thereof.

9. Lerner is without knowledge as to the allegations contained in paragraph 9 of the
Complaint and therefore denies same and demands strict proof thereof.

10.  Lerner denies the allegations contained in paragraph 10 of the Complaint and
demands strict proof thereof.

11.  Lerner denies the allegations contained in paragraph 11 of the Complaint and
demands strict proof thereof.

12.  Lerner admits that he ordered Johnson to the ground but denies that Johnson
complied.

13.  Lerner denies the allegations contained in paragraph 13 of the Complaint and

demands strict proof thereof.
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14.  Lerner admits that he ordered Johnson to place his hands behind his head, but
denies that Johnson complied with his request and any remaining allegations contained in this
paragraph, and demands strict proof thereof.

15.  Lerner admits that Andres Liyim placed the dogs in the backyard.

16.  Lerner denies the allegations contained in paragraph 16 of the Complaint and
demands strict proof thereof.

17. Lerner admits the allegations contained in paragraph 17 of the Complaint.

18.  Lerner admits the allegations contained in paragraph 18 of the Complaint.

19.  Lerner denies the allegations contained in paragraph 19 of the Complaint and
demands strict proof thereof.

20.  Lemner denies the allegations contained in paragraph 20 of the Complaint and
demands strict proof thereof.

21.  Lemer denies the allegations contained in paragraph 21 of the Complaint and
demands strict proof thereof.

22, Lerner admits that he and another officer escorted Johnson to the patrol car but
denies any remaining allegations contained in paragraph 22 of the Complaint and demands strict
proof thereof.

23.  Lerner denies the allegations contained in paragraph 23 of the Complaint and

demands strict proof thereof.
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24,  Lerner admits that after Johnson was secured in the back of the patrol car, he
returned to the residence to continue the investigation but denies any remaining allegations
contained in paragraph 24 of the Complaint and demands strict proof thereof.

25.  Lerner is without knowledge as to the allegations contained in paragraph 25 of the
Complaint and therefore denies same and demands strict proof thereof.

26.  Lerner is without knowledge as to the allegations contained in paragraph 26 of the
Complaint and therefore denies same and demands strict proof thereof.

27.  Lerner denies the allegations contained in paragraph 27 of the Complaint and
demands strict proof thereof.

28.  Lerner is without knowledge as to the allegations contained in paragraph 28 of the
Complaint and therefore denies same and demands strict proof thereof.

29.  Lerner is without knowledge as to the allegations contained in paragraph 29 of the
Complaint and therefore denies same and demands strict proof thereof.

30.  Lemner is without knowledge as to the allegations contained in paragraph 30 of the
Complaint and therefore denies same and demands strict proof thereof.

31.  Lerner is without knowledge as to the allegations contained in paragraph 31 of the
Complaint and therefore denies same and demands strict proof thereof.

Supporting Facts

32.  Lerner is without knowledge as to the allegations contained in paragraph 32 of the

Complaint and therefore denies same and demands strict proof thereof.
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33.  Lerner is without knowledge as to the allegations contained in paragraph 33 of the
Complaint and therefore denies same and demands strict proof thereof.
34.  Lerner is without knowledge as to the allegations contained in paragraph 34 of the
Complaint and therefore denies same and demands strict proof thereof.
35.  Lerner is without knowledge as to the allegations contained in paragraph 35 of the
Complaint and therefore denies same and demands strict proof thereof.
36.  Lerner is without knowledge as to the allegations contained in paragraph 36 of the
Complaint and therefore denies same and demands strict proof thereof.
37.  Lemer is without knowledge as to the allegations contained in paragraph 37 of the
Complaint and therefore denies same and demands strict proof thereof.
_ 38.  Lerner is without knowledge as to the allegations contained in paragraph 38 of the
Complaint and therefore denies same and demands strict proof thereof.
39.  Lerner is without knowledge as to the allegations contained in paragraph 39 of the
Complaint and therefore denies same and demands strict proof thereof.
40.  Lerner 1s without knowledge as to the allegations contained in paragraph 40 of the
Complaint and therefore denies same and demands strict proof thereof.
41.  Lemer is without knowledge as to the allegations contained in paragraph 41 of the
Complaint and therefore denies same and demands strict proof thereof.
42.  Lemner denies the allegations contained in paragraph 42 of the Complaint and

demands strict proof thereof.
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43.  Lerner is without knowledge as to the allegations contained in paragraph 43 of the
Complaint and therefore denies same and demands strict proof thereof.

44.  Lerner denies the allegations contained in paragraph 44 of the Complaint and
demands strict proof thereof.

45.  Lerner denies the allegations contained in paragraph 45 of the Complaint and
demands strict proof thereof.

46.  Lerner is without knowledge as to the allegations contained in paragraph 46 of the
Complaint and therefore denies same and demands strict proof thereof.

47.  Lerner is without knowledge as to the allegations contained in paragraph 47 of the
Complaint and therefore denies same and demands strict proof thereof.

48.  Lerner is without knowledge as to the allegations contained in paragraph 48 of the
Complaint and therefore denies same and demands strict proof thereof.

49.  Lerner is without knowledge as to the allegations contained in paragraph 49 of the
Complaint and therefore denies same and demands strict proof thereof.

50.  Lerner is without knowledge as to the allegations contained in paragraph 50 of the
Complaint and therefore denies same and demands strict proof thereof.

51.  Lerner admits that Johnson filed a complaint with internal affairs at the Miramar
Police Department but denies that there was any merit to the complaint or any of the allegations

contained therein.

52.  Lerner admits the allegations contained in paragraph 52 of the Complaint.
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53.  Lerner admits that the City did not discipline any officer as a result of the
allegations contained in Johnson’s Complaint but Lerner denies that any discipline or corrective

action was needed.

First Cause of Action

54.  Lemer denies the allegations contained in paragraph 54 of the Complaint and

demands strict proof thereof.

55.  Lemer denies the allegations contained in paragraph 55 of the Complaint and

demands strict proof thereof.

56.  Lerner denies the allegations contained in paragraph 56 of the Complaint and

demands strict proof thereof.

Second Cause of Action

57.  This Cause of Action was dismissed by the Court m its Order Adopting Report
and Recommendation Order Dismissing Certain Defendants [D.E. 11]. Accordingly, no
response 18 required to paragraph 57 of the Complaint

Third Cause of Action

58-59. This Cause of Action is not addressed to Lemer. Moreover, this Cause of Action
was dismissed by the Court in its Order Adopting Report and Recommendation Order
Dismissing Certain Defendants [D.E. 11]. Accordingly, no response is required to paragraphs

58-59 of the Complaint.
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Fourth Cause of Action

60-63. This Cause of Action is not addressed to Lerner, Moreover, this Cause of Action
was dismissed by the Court in its Order Adopting Report and Recommendation Order
Dismissing Certain Defendants [D.E. 11]. Accordingly, no response is required to paragraphs
60-63 of the Complaint.

Lerner demes that Johnson is entitled to any of the relief requested in his “Wherefore”
clause.

Any allegation not specifically admitted herein is denied.

AFFIRMATIVE DEFENSES

First Affirmative Defense
Johnson is estopped from recovery because he physically resisted arrest prior to being
ultimately detained, thereby causing Lerner to utilize whatever force was necessary and
reasonable under the circumstances to subdue and subsequently arrest Johnson. Any use of force
was necessary and reasonable under the circumstances.

Second Affirmative Defense

Johmson was engaged in a capital felony of sexual battery on an eleven-year-old, and the

force used was reasonable and appropriate under the circumstances.

Third Affirmative Defense

Johnson is estopped from recovery because he physically resisted arrest prior to being
ultimately detained, and any damages allegedly suffered by Johnson were solely and proximately

caused by his own unlawful actions.
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Fourth Affirmative Defense
Any actions to intentionally touch Johnson during the incident described in the Complaint

constituted an ordinary incidence of detention.

Fifth Affirmative Defense

Lerner states that all actions he undertook were done in good faith and he is therefore

immune from liability under the doctrine of qualified immunity.
Sixth Affirmative Defense

This action is barred, in whole or in part, by the doctrine of sovereign immunity because
Lerner’s alleged actions constituted discretionary, planning level governmental functions for
which Lerner is immune under § 768.28, Florida Statutes. Further, Lerner pleads all defenses
available to him under § 768.28, Florida Statutes, and states that his liability in this action is
limited pursuant to the limitations set forth in that statute.

Seventh Affirmative Defense

Lerner states that all actions he undertook were done in good faith and he is therefore
immune from liability under the doctrine of qualified immunity.

Eighth Affirmative Defense

Lerner states that all actions he undertook were performed within the scope of his

employment and therefore he cannot be liable in tort.

Ninth Affirmative Defense

None of the alleged actions or inactions constituted a deliberate indifference to a risk

whereby the deprivation of a constitutional right would be a plainly obvious consequence.
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Tenth Affirmative Defense
Johnson may not recover, or may not recover fully, to the extent that he failed to mitigate
any of his alleged damages.
Lerner reserves the right to plead other defenses, affirmative or otherwise, which may
become known during its continuing investigation, and during discovery in this action.
WHEREFORE, Defendant, Officer Adam Lerner, demands entry of judgment in his

favor, plus costs, including attorney’s fees pursuant to 42 U.S.C. § 1988, incurred in defending

this action.
Respectfully submitted,

Weiss Serota Helfiman Pastoriza Cole &
Boniske, P L.

Counsel for Officer Lerner

200 East Broward Blvd., Ste. 1900

Fort Lauderdale, Florida 33301
Telephone: (954) 763-4242

Facsimile: (954) 764-7770

By: _/s/ Danigl L. Abbott

Daniel L. Abbott, Esq.

Florida Bar. No. 767115

E-Mail Address: dabbott@wsh-law.com
Joanna D. Thomson, Esq,

Florida Bar, No. 55723

E-Mail Address: jthomson@wsh-law.com

10
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished
by CM/ECF and regular mail on this Sth day of December, 2011 to Donald E. Johnson, Inmate #
BO7125, Dade Correctional Institution, 9000 SW 377™ Street, Florida City, Florida 33034,

By: _/s/ Daniel L. Abbott

Daniel L. Abbott, Esq.

Florida Bar. No. 767115

E-Mail Address: dabbott@wsh-law.com
Joanna D. Thomson, Esq.

Florida Bar. No. 55723

E-Mail Address: jthomson@wsh-law.com

11
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

DONALD E. JOHNSON,
CASE NO. 11-62012-CIV-COHN
Plaintiff,
JUDGE COHN/MAGISTRATE JUDGE WHITE
V.

OFFICER ADAM LERNER, et al.,

Defendant.

NOTICE OF FILING PENDING, REFILED, RELATED OR SIMILAR ACTIONS

Defendant Adam Lerner (“Lerner”), hereby files this Notice of Pending, Refiled, Related
or Similar Actions in accordance with Local Rule 3.8. The following case has been filed (and
subsequently voluntarily dismissed) in the United States District Court for the Southern District
of Florida and involves the identical allegations and underlying claims as the case presently
before this Court: Donald Edward Johnson v. Officer Adam Lerner & Officer Ralph Savain, et
al., Case No.: 08-61344-CIV-UNGARO/WHITE.

Dated: December 12, 2011

WEISS SEROTA HELFMAN
PASTORIZA COLE & BONISKE, P.L.
Attorneys for Officer Lerner

200 E. Broward Blvd., Suite 1900

Fort Lauderdale, FL 33301

Telephone: (954) 763-4242
Telecopier: (954) 764-7770

By: _/s/ Daniel L. Abbott

Daniel L. Abbott, Esq.

Florida Bar. No. 767115

E-Mail Address: dabbott@wsh-law.com
Joanna D. Thomson, Esq.

Florida Bar. No. 55723

E-Mail Address: jthomson@wsh-law.com
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished
by CM/ECF and regular mail on this 12th day of December, 2011 to Donald E. Johnson, Inmate
# BO7125, Dade Correctional Institution, 9000 SW 377" Street, Florida City, Florida 33034.

By: _/s/ Daniel L. Abbott

Daniel L. Abbott, Esqg.

Florida Bar. No. 767115

E-Mail Address: dabbott@wsh-law.com
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UNITED STATES DISTRICT COURT -

SOUTHERN DISTRICT OF FLORIDA |FILED by { <_D<C.

Case No.: 11-62012-CIV-COHN JUN 22 201
Judge COHN / Magistrate Judge WHITE STEVEN M. LARIMOR 3

CLERKU.S. DIST. CT.
S. D of FLA — MIAMI

DONALD E. JOHNSON,
Plaintiff,

Vs.
ADAM LERNER,

Defendant.
/

PLAINTIFEF’S PRETRIAL STATEMENT

On February 25, 2008, between 21:43 and 21:46 in the evening, police
officer Adam Lerner of the Miramar Police Department, used brutal excessive
force upon Mr. Johnson’s arrest after he was seized, handcuffed, and laying face
down on the ground without justification for such force.

STATEMENT OF THE FACTS

In the late evening of February 25, 2008, at 21:37, Defendant Lerner was
dispatched to Mr. Johnson’s residence located at 7041 S.W. 27" Street in response
to a felony in progress. He arrived at the residence at 21:40 where he was flagged
down by Andre Liyim who was a resident in Mr. Johnson’s home. Mr. Liyim
relentlessly persuaded Defendant Lerner to follow him into the home; thus,

withdrawing his gun, he approached the front door only to find out that the fron:
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door was locked. Defendant Lerner advises dispatch at 21:42 that he is “going to
gain entry through the rear; have the next responding unit come to the front door.”
Defendant Lerner was the only law enforcement officer to arrive on scene at 21:40.
however, instead of waiting for additional units to arrive, he decided to gain entry
into the residence with the aid of Mr. Liyim.

Defendant Lerner made entry through the rear of the house and was
confronted by Mr. Johnson’s dog — 100 b American Bulldog — barking and
growling at him very aggressively. All this noise and commotion taking place
within his home startled Mr. Johnson and he became alarmed, as a result, Mr.
Johnson exited his bedroom very quickly.

Defendant Lerner confronted Mr. Johnson at 21:43 and ordered him to the
ground and put his hands behind his head. Mr. Johnson did not resist or disobey
Defendant Lerner’s demands in any way. Accordingly, he complied with all of
Defendant Lerner’s orders.

Defendant Lerner instructed Mr. Liyim to secure the dog in the backyard and
once the dog was secured, he was then able to approach Mr. Johnson and
subsequently place him in handcuffs without incident. Mr. Liyim walked back
inside the residence after securing the dog in the backyard and proceeded to unlock

the front door to allow additional officers entry.
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An unknown police officer walked past Mr. Johnson and consequently
kicked him in the back of the head in which Mr. Johnson made a comment “was
that necessary? I am handcuffed.” In a show of aggression and a total disregard
for Mr. Johnson’s constitutional rights, Defendant Lerner kicked Mr. Johnson in
the face while he was in handcuffs and laying face down on the ground in his
living room. This brutal assault on Mr. Johnson caused serious bodily injuries,
specifically to his lower right lip and front tooth. At 21:46, Defendant Lerner
requested Fire Rescue to respond to the residence. |

Defendant Lerner and an unidentified police officer escorted Mr. Johnson to
the patrol car where Defendant Lerner purposely hit Mr. Johnson’s head on the
door frame while he was being placed in the back seat. Miramar Fire Rescue
provided medical attention to Mr. Johnson’s facial injuries at 21:53 and thereafter,
was transported to Memorial Regional Hospital where he was admitted to the
emergency wing at 22:30.

While waiting for medical attention, at the hospital, Mr. Johnson was left in
the custody of two unidentified police officers and under these extreme
circumstances, he was never informed he was under arrest. Before receiving
medical care, Mr. Johnson asked several hospital personnel for photos to be taken
of his injuries and for that reason, his request was denied. Mr. Johnson received a

number of stitches to his right bottom lip and x-rays taken of his jaw. He was
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discharged from the hospital at 02:30 in the early morning of February 26, 2008,
and placed in the custody of the Miramar Police Department.

Mr. Johnson was transported to the Miramar Police Department where an
unidentified police officer left him in handcuffs, sitting in the back seat of his
patrol car with the windows rolled up and the vehicle’s heating system on high.
All the while, this police officer is eating his meal on the trunk of the patrol car
that was parked beside the one Mr. Johnson was in. Mr. Johnson began having
difficulty breathing and was in severe pain after just receiving a brutal kick to the
face from Defendant Lerner. Despite his pain, he was making every effort to stay
conscious. This police officer eventually finished his meal and then proceeded to
transport Mr. Johnson across the street to park in the back of the Miramar
Investigation Division where he received the same torturous treatment that he
received just moments ago at the Miramar Police Department.

Defendant Lerner approached the patrol car that Mr. Johnson was in, opened
the door and intentionally punched him in the face forcing him to remain seated.
Defendant Lerner moved toward Mr. Johnson again and hit him over the head with
his flashlight. Mr. Johnson begged Defendant Lerner to stop the abuse but he was
simply ignored. Defendant Lerner again proceeded to hit Mr. Johnson over the

head with his flashlight and then he slammed the door shut.
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Mr. Johnson began hitting the window of the patrol car due to the torment he
was enduring with the heat inside the vehicle. This prompted a response from an
unknown officer who opened the door, removed Mr. Johnson from the back seat
and was threatening to taser him several times while his feet were being shackled.
Defendant Lerner further tormented Mr. Johnson by using intimidation tactics to
inflict emotional pain and suffering. Defendant Lerner had a total disregard for
Mr. Johnson’s safety and his civil rights. Defendant Lerner used his position of
authority to manipulate the system, and inflict his own form of justice upon Mr.
Johnson’s arrest, who was showing no signs of resisting arrest or attempting to
flee. Mr. Johnson pleaded several times with Defendant Lerner to take him back to
the hospital because his stitches came undone and he was bleeding profusely from
his facial injuries; for a second time, Defendant Lerner simply ignored his request.

Mr. Johnson was placed back in the patrol car and eventually transported to
Broward County Main Jail, where he was later booked and processed at 08:14 in
the early morning of February 26, 2008, for a total of 5 hours and 44 minutes after
being discharged from Memorial Regional Hospital.

Defendant Lerner, while employed with the Miramar Police Department and
who is clothed with the authority of State law, used his position of power to kick
Mr. Johnson in the face with such force, that his injuries required hospitalization.

Therefore, violating Mr. Johnson’s clearly established rights.
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Mr. Johnson intends to prove at trial the following facts with both oral and
documentary evidence:

1. Defendant Lerner kicked Mr. Johnson in the face after he was seized,
handcuffed, and laying face down on the ground. As a result of being
kicked, Mr. Johnson received facial injuries;

2. Defendant Lerner assaulted and battered Mr. Johnson contrary to Fla.
Stat. 784.03 and 784.041;

3. Defendant Lerner used force that was grossly disproportionate which
violated his clearly established rights under the constitution;

4. Mr. Johnson was not in commission of a felony when he received a
brutal kick to the face from Defendant Lerner. In fact Mr. Johnson
was in another part of the house when he was arrested. Furthermore,
Mr. Johnson submitted to the assertion of authority when he walked
out of the bedroom. Therefore, Mr. Johnson was seized by Defendant
Lerner and he voluntarily laid face down on the ground when told to
do so. Mr. Johnson was not in the same proximity of the alleged
felony when he was seized and arrested;

5. Mr. Johnson was not an immediate threat to the safety of Defendant
Lerner or others prior to being placed in handcuffs;

6. Mr. Johnson did not resist arrest or attempt to evade arrest by flight;
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7. Defendant Lerner did not take Mr. Johnson down in an arm bar as he
alleges in his police report because Mr. Johnson’s dog stood in the
way of Defendant Lerner and any attempt to approach Mr. Johnson
without first securing the dog would have provoked an aggressive
reaction from the dog;

8. Defendant Lerner was the only law enforcement officer present in the
home when Mr. Johnson walked out of the bedroom. Neither Captain
Bonis nor any other law enforcement officer was inside or outside the
residence until after Mr. Johnson was placed in handcuffs;

9. The front door of the residence was locked prior to Mr. Johnson being
placed in handcuffs. It was not until after Mr. Johnson was arrested
did Mr. Liyim unlock the front door to allow additional officers entry:

10.Photos of the bloodstains on the floor of Mr. Johnson’s residence will
show blood splatter that is consistent to receiving a brutal kick to the
face from Defendant Lerner;

11.Photos of the dog will prove Defendant Lerner did not put Mr.
Johnson in an arm bar because of the size and aggressiveness of the
dog;

12.Defendant Lerner did not follow department policy when he was

authorized to shoot any animal that was a threat to him or to others.
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Defendant Lerner alleges the dog was aggressive and in addition,
Defendant Lerner exposed his firearm. Mr. Johnson intends to prove
at trial, because of the aggressiveness of the dog, it would be
questionable under these circumstances to take down a suspect in ar
arm bar;

13.Defendant Lerner showed a deliberate indifference when he was made
aware of the severity of Mr. Johnson’s injuries: Defendant Lerner
was informed by Mr. Johnson at the Miramar Investigation Division
that his stitches came undone and was bleeding profusely. Defendant
Lerner chose to ignore his request for medical assistance and allowed
Mr. Johnson to bleed from his faciai injuries. Therefore, Defendant
Lerner did not follow department police when he refused to render aid
in an attempt to stop the bleeding;

14.Defendant Lerner exhibits a pattern of using excessive force during
the course of an arrest. Mr. Johnson intends to prove at trial that
Defendant Lerner has a history of this type of behavior and police
misconduct;

15.Defendant Lerner lied under oath in a sworn deposition surrounding

the events of Mr. Johnson’s arrest and apprehension;
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16.Defendant Lerner lied in his police report in an attempt to cover up

the truth surrounding Mr. Johnson’s arrest and apprehension.

This type of abuse of authority will not be tolerated and any law

enforcement officer who is sworn to uphold the laws of this State and the United

States constitution will be held accountable for their actions. Mr. Johnson will

prove the aforementioned facts in a court of law that Defendant Lerner violated the

laws of Florida and Mr. Johnson’s rights given to him under the United States

constitution.

Donald E. Johnson

B07125

Dade Correctional Institution
19000 S.W. 377" Street
Florida City, FL. 33034

Andre Liyim
7041 S.W. 27" Street
Miramar, FL. 33027

Mario Bonis
3064 N. Commerce Parkway
Miramar, FL. 33025

Michael Kelly
3064 N. Commerce Parkway
Miramar, FL. 33025

Bruce Hill
14801 S.W. 27" Street
Miramar, FL. 33027

WITNESSES

Adam Lerner
3064 N. Commerce Parkway
Miramar, FL 33025

Thomas Waters
14801 S.W. 27" Street
Miramar, FL 33027

Nicolas Wydra
14801 S.W. 27" Street
Miramar, FL 33027

John Childress
3501 Johnson Street
Hollywood, FL 33021

Jonathan Black
3064 N. Commerce Parkway
Miramar, FL 33025
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James Dunkelberger Steven Croye

3064 N. Commerce Parkway 3064 N. Commerce Parkway

Miramar, FL. 33025 Miramar, FL. 33025
EXPERT WITNESS

Dr. R. Arosomena

Dentist Dade C.I.

Dade Correctional Institution

19000 S.W. 377" Street

Florida City, FL 33034

EXHIBITS

| Miramar Fire Rescue records and reports

Hospital records and reports

Plaintiff’s booking photo

Dr. John Childress deposition

Michael Kelly’s supplemental report

Photos of the bloodstains in Mr. Johnson’s residence

Map of the layout of the residence

Andre Liyim’s deposition

Andre Liyim’s statement to police

Adam Lerner’s deposition

Plaintiff’s booking report

Plaintiff’s statement to Internal Affairs

Miramar Police Department police and procedure

10
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Photos of the Plaintiff’s dog
Adam Lerner’s dispatch records
Adam Lerner’s answers to the first set of interrogatories

Plaintiff’s dental records

The following is testimony the Plaintiff expects each witness to give in this
court to prove his case:

Andre Livim

Mr. Liyim will testify Defendant Lerner approached the front door with his
gun in his hand and found the front door to be locked. Defendant Lerner was the
only law enforcement officer to make entry through the rear of the house and was
the only law enforcement officer present in the home when Mr. Johnson exits his
bedroom. Moreover, Mr. Liyim will testify he grabbed the dog when he hears
knocking at the front door. Mr. Liyim secures the dog in the backyard and
proceeded to unlock the front door. Mr. Liyim will state as fact Captain Bonis was
not present before or during Mr. Johnson’s arrest as Defendant Lerner alleges in
his deposition given to Mr. Johnson’s criminal attorney. Mr. Liyim will explain he
did not unlock the front door until Mr. Johnson was handcuffed and arrested laying
facedown on the ground. Mr. Liyim will state as fact no additional law

enforcement officers entered through the rear of the house because he secured the

11
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dog in the backyard before Mr. Johnson was handcuffed and arrested. Finally Mr.
Liyim will attest in court Mr. Johnson laid facedown on the ground when told to do
so the moment he exited his bedroom.

Mario Bonis

Mr. Bonis will testify he arrived at Mr. Johnson’s residence after Mr.
Johnson was arrested and in handcuffs, not before. Mr. Bonis will explain to the
court that he was knocking on the front door to gain entry and Mr. Liyim
proceeded to unlock the front door to allow Mr. Bonis inside. Mr. Bonis will
testify he did not witness the arrest of Mr. Johnson and saw no signs of a struggle.
Mr. Bonis will affirm he was also involved in the investigation of allegations of
excessive force against Defendant Lerner. He will also affirm he did not write up a
police report indicating his involvement before, during, or after Mr. Johnson’s
apprehension. Mr. Bonis will testify he did not write up any report supporting
Defendant Lerner’s version Mr. Bonis was present in the house when Mr. Johnson
exited his bedroom. When in fact, Mr. Liyim did not unlock the front door to
allow Mr. Bonis entry until after the dog was secured in the backyard and Mr.
Johnson in handcuffs laying facedown on the ground. Mr. Bonis will testify there
is no evidence to support Defendant Lerner’s allegations Mr. Johnson became

combative and resisted arrest as he states in his police report.

12
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Michael Kelly

Mr. Kelly will testify he arrived at Mr. Johnson’s residence at 22:50 where
he met up with Sgt. Steven Croye, Sgt. Richard Georgi, Officer Adam Lerner,
Officer Jonathan Black, Officer Marcus Mariner, and Det. Ralph Savain. Mr.
Kelly will state as fact he entered the residence with officer Lerner and Det.
Savain. Mr. Kelly will testify he observed bloodstains on the tile floor by the front
that led into the kitchen. Officer Lerner informed Mr. Kelly that the bloodstains
were a direct result from Mr. Johnson being taken down. Mr. Kelly will testify
close-up photographs were taken of the bloodstains with and without scale.

Bruce Hill

Mr. Hill will testify Miramar Fire Rescue 19 arrived at Mr. Johnson’s
residence at 21:48 and provided medical attention to Mr. Johnson’s facial injuries
at 21:53. Mr. Hill will testify Miramar Fire Rescue found Mr. Johnson sitting in
the back of the patrol car in handcuffs and bleeding from his lip and face. Mr. Hill
will testify he completed his report and his assessment of Mr. Johnson’s injuries at
22:31.

Thomas Waters

Mr. Waters will testify Mr. Johnson received facial injuries to his face and
mouth and his injuries were serious enough to require hospitalization. Mr. Waters

will state as fact he completed a treatment summary which included manual

13



Case 0:11-cv-62012-JIC Document 40 Entered on FLSD Docket 06/22/2012 Page 14 of 19

immobilization of Mr. Johnson, backboard, C-collar and performed an E.K.G. Mr.
Waters completed his treatment summary at 22:16.

Nicolas Wydra

Mr. Wydra will testify he made an assessment of Mr. Johnson’s facial
injuries and concluded Mr. Johnson suffered a lip laceration and he will also testify
Mr. Johnson’s lip laceration was serious enough to require hospitalization; his
injuries deep enough to require stitches.

John Childress

Mr. Childress will testify he examined Mr. Johnson in the emergency wing
of the hospital and will affirm Mr. Johnson did in fact receive facial injuries to his
lip and face. Mr. Childress will attest in court Mr. Johnson’s right bottom lip was
torn open and blood was oozing from his wound. Mr. Childress will state as fact
that there was not a whole lot of blood loss. He will also testify_ he stitched up Mr.
Johnson’s wound and took x-rays of his jaw. Mr. Childress will state as fact his
primary diagnosis is complex lip laceration which required deep sutures and Mr.
Johnson was complaining of pain in his jaw. Mr. Childress will attest there was
also a second small laceration as well. Mr. Childress will testify that there was no
visual damage to Mr. Johnson’s teeth and panorex image would have told him if
there was serious damage to his teeth that he was not able to see but no such x-ray

was ordered.

14
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Jonathan Black

Mr. Black will testify about the circumstances surrounding his injuries he
said he received from the Plaintiff’s dog. Mr. Black will state as fact the backyard
was fenced in with a “beware of dog” sign hanging on the gate. Mr. Black will
explain why he proceeded to go through the backyard when he could visually see
the Plaintiff’s dog and he was aware of the dangers of approaching the backyard
fence when the dog was in the backyard. Mr. Black will state as fact he arrived at
the residence at 21:47 after the front door was unlocked and opened and Mr.
Johnson was in handcuffs laying facedown on the ground. Mr. Black will testify
the dog was aggressive and was a serious threat to any law enforcement officer
who approached the back fence. Mr. Black did not shoot the dog, although he was
aﬁthorized to per “Miramar Pstice Department Avfic~sand Procedure.” Mr. Black
will testify he was treated for the dog bite by Miramar Fire Rescue but delayed
going to the hospital for almost 2 hours. Mr. Black will testify he could not have
walked through the backyard without putting his life at risk because the dog in fact
was very aggressive.

James Dunkelberger

Mr. Dunkelberger will testify he was the Internal Affairs investigator
assigned to investigate allegations of excessive use of force against Defendant

Lemer. He will testify there was no eyewitnesses or evidence to support

15
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Defendant Lerner’s claim Mr. Johnson was combative and resisted arrest.
Therefore, was taken down in an arm bar. Mr. Dunkelberger will state as fac:
Defendant Lerner was exonerated of all charges based on Defendant Lerner’s
statement. Mr. Dunkelberger will testify Defendant Lerner was investigated for
allegations of excessive use of force in 2009 and was also exonerated of all
charges. Mr. Dunkelberger will testify Mr. Johnson did receive facial injuries and
there was blood evidence of Mr. Johnson’s injuries on the tile floor of the
residence. Mr. Dunkelberger will attest Mr. Johnson submitted a written complaint
of excessive force on December 8, 2008. Mr. Dunkelberger will testify the initial
incident was reviewed by Captain Bonis who found the force was necessary but
Captain Bonis chose not to file a report in support of his findings.

Steven Croye

Mr. Croye will testify he was the on-scene investigator and will state as fact
Mr. Johnson received facial injuries and there was quite a bit of blood on the floor
where Mr. Johnson was arrested. Mr. Croye will testify there was no eyewitnesses
or evidence to support Defendant Lerner’s claim Mr. Jphnson was combative and
resisted arrest. Mr. Croye will testify Mr. Johnson’s dog was aggressive and as a
result, attacked Mr. Black. Mr. Croye will testify, based on his investigation there
was no struggle or fight between Defendant Lerner and Mr. Johnson but notice a

blood trail that led from the front door into the kitchen.
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Expert Witness

Dr. R. Arosomena

Mr. Arosomena will testify he performed a dental exam on Mr. Johnson af
Dade Correctional Institution and will explain the dental records of Mr. Johnson.
He will also testify Mr. Johnson’s front tooth was chipped prior to the exam. He
will state as fact he took x-rays of Mr. Johnson’s teeth and will explain his findings

to the court.

Respectfully Submitted,
' ™~

\\__/
Donald Johnson

B07125

Dade Correctional Institution
19000 S.W. 377" Street
Florida City, FL. 33034
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing motion

has been furnished to the following:

United States District Court Daniel L. Abbott, Esq.
Southern District of Florida Weiss, Serota, et al.

Office of the Clerk — Room 8N09 200 East Broward Blvd.

400 N. Miami Ave. Suite 1900

Miami, FL 33128 Ft. Lauderdale, FL. 33301
Joanna Doerfel, Esq. Robert H. DeFlesco 111, Esq.
Weiss, Serota, et al. Weiss, Serota, et al.

2525 Ponce De Leon Blvd. 2525 Ponce De Leon Blvd.
Suite 700 Suite 700

Miami, FL 33134 Miami, FL 33134

And was placed in the hands of prison officials at Dade Correctional Institution for

the purposes of mailing via U.S. Mail on this Al _day of Junve , 2012.
Donald Johnson \

Dade Correctional Institution
19000 S.W. 377" Street
Florida City, FL 33034
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SERVICE LIST

Case No.: 11-62012-CIV-COHN

Donald E. Johnson

B07125

Dade Correctional Institution
19000 S.W. 377" Street
Florida City, FL 33034

Pro se Plaintiff

Joanna Doerfel, Esq.

Weiss, Serota, et al.

Counsel for Defendant Lerner
2525 Ponce De Leon Blvd.
Suite 700

Miami, FL 33134

Johnson v. Lerner

19

Daniel L. Abbott, Esq.

Weiss, Serota, et al.

Counsel for Defendant Lerner
200 East Broward Blvd.

Suite 1900

Ft. Lauderdale, FL. 33301

Robert H. DeFlesco III, Esq.
Weiss, Serota, et al.
Counsel for Defendant [erner

2525 Ponce De Leon Blvd.
Suite 700
Miami, FLL 33134
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 11-62012-CI1V-COHN
MAGISTRATE JUDGE P.A. WHITE

DONALD E. JOHNSON,
PlaintiffF,

V. : REPORT THAT CASE 1S
READY FOR TRIAL

CITY OF MIRAMAR, et al.,

Defendants.

This prisoner civil rights case was referred to the
undersigned for preliminary proceedings pursuant to 28 U.S.C.
8636(b) (1)

The case 1s now at issue. The dates entered in the pre-trial
scheduling order have been extended and have now passed. No
dispositive motions have been filed. 1 will handle any motions re-
referred to me.

It is therefore respectfully recommended that this case be
placed upon the trial calendar of the District Judge.

DONE AND ORDERED at Miami, Florida, this 8% day of August,
2012.

UNITED STATES MAGISTRATE JUDGE

cc: Donald E. Johnson, Pro Se
BO7125
Dade Correctional Institution
Address of record
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Daniel Lawrence Abbot, Esq.
Joanna Doerfel, Esq.
Attorneys of record
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASENO. 11-62012-CIV-COHN

JUDGE COHN/MAGISTRATE JUDGE WHITE

DONALD E. JOHNSON,

Plaintiff,
V.
OFFICER ADAM LERNER,

Defendant.
: /

DEFENDANT’S PRETRIAL STATEMENT

Pursuant to Judicial Order Scheduling Pretrial Proceedings When Plaintiff is Proceeding

Pro Se (DE 14), Defendant Adam Lerner (“Lerner”), through his undersigned counsel, submits
this Pretrial Statement and statés as follows:

i ‘A. Brief General Statement

The instant litigation arises out of the Miramar Police Department’s arrest of the Plaintiff,

Donald Johnson (“Johnson™), on February 25, 2008. At issue are Johnson’s excessive force

allegations that Lerner, among other things, (a) kicked Johnson in the face while handcuffed on
the floor, and (b) punched and hit Johnson in the head with a flashlight while he sat in the back
of a patrol car.
B. Written Statement of Facts

At 9:38 p.m. on February 25, 2008, Officer Lerner wés dispatched to a call of a rape in
progress.. Upon his arrival at the residence located at 7051 SW 27th Street, Miramar, Florida,

Lerner observed a young female child naked on the bed, on her hands and knees, and a naked

WEISS SEROTA HELFMAN PASTORIZA COLE & BONISKE, P.L.

2525 PONCE DE LEON BOULEVARD, SUITE 700, CORAL GABLES, FLORIDA 33[34 « TEL. 305-854-0800 + FAX 205-854.2323
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adult male behind her, engaged in sexual intercourse. Lerner immediately entered the house (via
the back entrance).

Once inside the residence, the bedroom door opened and the naked male (that Lerner had
observed through the window) exited the room very quickly. Lerner immediately ordered
Johnson to get on the ground. Johnson did not obey these instructions and continued walking
towards Lerner. Lemer then grabbed Johnson’s arm and brought him to the ground. Johnson’s
face struck the tile floor causing injury to his mouth. Lemer placed Mr. Johnson into handcuffs
and proceeded to secure him in the rear of his police vehicle. At no time did Lerner kick
Johnson. Johnson was then taken to Memorial Regional Hospital for treatment.

Thereafter, Johnson was medically cleared and transported to the Miramar Police Station,
where he remained in the back of the patrol car. He was then transported across the street to the ‘
Miramar Detective Bureau® for the purpose of obtaining a probable cause affidavit prepared by
Detective Ralph Savain (“Savain™). Johnson was then taken to jail. At no time at the Police
Station or the Detective Bureau did Officer Lerner punch, strike with a flashlight, or otherwise
hit Johnson,

On May 19, 2009, Johnson pled guilty to four (4) counts of sexual battery on a child with
family or custodial authority (a first degree felony), and was sentenced to 37 years in a Florida
state prison, followed by 40 years of sexual offender probation. Johnson was classified as a
“sexual predator,”

C. Exhibits

No. Exhibit/Description

1 Miramar Police Department Policy & Procedures .
2 BSO Call Service Reports (February 25, 2008 — February 26, 2008)
3 BSO In-House Summary Sheet (Detailed Activity Sheet)

! The Detective Bureau is also referred to as the Criminal Investigation Department (“CID”).

2
WEISS SEROTA HELFMAN PASTORIZA COLE & PBONISKE, P.L.

2525 PONCE DE LEON BOULEVARD, SUITE 700, CORAL GABLES, FLORIDA 33134 + TEL. 305-854-0B00D * FAX 205-B54-2322
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4 Incident/Investigation Report

5 Case Supplemental Report: Statement of Johnson

6 Internal Police Memorandum from Sergeant James Dunkelberger to Chief of
Police Keith Dunn (includes subject officers statements from Officers Lerner and
Savain) (dated May 22, 2009)

7 Internal Police Memorandum from Sergeant Steve Croye (dated March 6, 2008)

8 Officer Response to Resistance report by Officer Lemner

9 Public Corruption/Special Prosecutions Closeout Memorandum from David
Schulson (dated April 24, 2009)

10 Complaint (DE 1, dated September 14, 2011}

11 Amended Complaint (previous case, filed September 23, 2008

12 Miramar Fire Rescue Records

13 Memorial Hospital Records

14 Armor Health Services Progress Notes, February 26, 2008 — February 29, 2008

15 Deposition of Donald Johnson

16 Medical Records from Dade County Correc‘uonal Tnstitute

17 Mental Health Records from Dade County Correctional Institute

18 Deposition of Officer Lerner

19 Johnson’s Dental Records From Dade County Correctional Institute

20 Deposition of Dr. John Childress '

21 Affidavit of Adam Lerner

22 Sworn statement from Andres Liyim (dated February 27, 2008, interviewed by
Detective Savain, translated by Detective Arbelaez)

23 Sworn Statement of Capt. Mario Bonis (March 24, 2009)

24 Sworn Statement of Det. Ralph Savain (May 22, 2009)

25 Sworn Statement of Plaintiff Donald Johnson (March 2, 2009)

26 Sworn Statement of Miramar Fire Rescue Lt. Bruce Hill (March 27, 2009)

27 Sworn Statement of Miramar Firefighter Paramedic Nicolas Wydra (March 27,
2009)

28 Sworn Statement of Miramar Sergeant Steve Croye (March 17, 2009)

29 Sworn Statement of Adam Lerner (May 22, 2009)

30 Letter from Plaintiff Johnson to Internal Affairs Division (December 8, 2008)

31 Photograph: Broward Sheriff’s Office booking photo

32 Photograph: Johnson’s house at 7041 SW 270 St., Miramar, FL. 33023

33 Photograph: Johnson’s dog jumping on cage

34 Photograph: Johnson’s dog on all fours at gate of fence

35 Photograph, interior of residence: depicting living room and closed front door
which is facing north

36 Photograph, interior of residence: depicting dining room and closed rear door
which faces south

37 Photograph, doorway to Johnson’s bedroom: photograph depicts tile floor where

| Johnson was taken to the ground face first.

38 Photograph, living room: depicting Johnson’s bedroom in upper left rear, the front
doorway with door open to the right of that. Bottom of picture depicts tile floor,
blood pattern at exact location where Johnson was taken to the ground

WEISS SEROTA HELFMAN F'AS}ORIZA COLE & BONISKE, P.L.

2525 PONCE DE LEON BOULEVARD, SUITE 700, CORAL GABLES, FLORIDA 33134 « TEL. 305-854-0800 * FAX 305-854-2323
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D. Witnesses (non-inmate)
1. Captain (Ret.) Mario Bonis

2. Officer Adam Lerner
Miramar Police Department
3064 N. Commerce Parkway
Miramar, FL. 33025

3. Detective Ralph Savain
Miramar Police Department
3064 N. Commerce Parkway
Miramar, FL 33025

4. Officer Jason Sorrell
Miramar Police Department
3064 N. Commerce Parkway
Miramar, FL 33025

3. Officer Jonathan Black
Miramar Police Department
3064 N. Commerce Parkway
Miramar, FL. 33025

6. Sergeant James Dunkelberger
Miramar Police Department
3064 N. Commerce Parkway
Miramar, FL 33025

7. Sergeant Steve Croye
Miramar Police Department
3064 N. Commerce Parkway
Miramar, FL. 33025

8. Lieutenant Bruce Hill
Miramar Fire Rescue
14801 SW 27 St.
Miramar, FL 33027

9. Nicolas Wydra, Firefighter Paramedic
Miramar Fire Rescue
14801 SW 27 St.
Miramar, FL. 33027

WEISS SEROTA HELFMAN F‘AS%'ORIZA COLE & BONISKE, P.L.

2525 PONCE DE LEON BOULEVARD, SUITE 700, CORAL GABLES, FLCRIDA 33134 ¢ TEL. 305-854-0800 + FAX 305.854.2323
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10.  Dr. John Childress®

Biscayne Dental Group

350 N.E. 24th St.

No. 105

Miami, FL 33137
11.  Any and all witnesses identified by Johnson and not objected to by Defendant.
12.  Any rebuttal and impeachment witnesses.

i3. Defendant reserves his right to supplement this list with any additional witnesses
identified during the discovery of this matter.

E. Witnesses (inmate)

Lerner does not expect to call any inmate witnesses at trial.
F.  Summary of Witness Testimony

1. Captain (Ret.) Mario Bonis

Captain Bonis was the second officer on-scene at the residence (after Lerner). He entered
the residence and attended to Johnson’s dog and the rape victim. He is expected to testify thﬁt at
no time did Lerner intentionally kick Johnson in the face. Johnson’s injuries were consistent
with a forcible take dowﬁ in which his face hit the tile floor causing injuries to his mouth.

2. Officer Adam Lerner

- Officer Lerner was the first to respond to the residence. He is expected to testify that

upon entrance into the house, Johnson resisted arrest. Accordingly, Lermer placed Johnson into
an arm bar and forcibly put him to the ground, at which tiﬁle his face hit the tile causing a lip
laceration. At no time did Lerner kick Johnson in the face. Similarly, at no time thereafter did
Lerner punch, strike with a flashlight, or otherwise hit Johnson — neither at the police station

nor at the detective bureau.

2 At the time of this filing, a motion to use Dr. Childress’ deposition i lieu of his live testimony remains
pending before the Court.
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! 3. Detective Ralph Savain
Detective Savain arrived at the residence at about 11 p-m. to conduct an investigation.
His testimony is important for two reasons. First, he will testify to what he learned from the late
Andres Liyim® during the course of his investigation. Second, he will testify that he did not see

Lerner hit, strike, or punch Johnson at the Miramar Detective Bureau.

4. Officer Jason Sormrell

Officer Sorrell was at the Miramar Detective Bureau® while Johnéon_ was sitting in the
back of a parked patrol car. Officer Sorrell is expected to testify that he did not at any time see
Officer Lerner punch, strike with a flashlight, or otherwise hit Johnson.

5. Officer jonathan Black

Officer Black has knowledge regarding the facts and circumstances surrounding

Johnson’s arrest.

6; Sergeant James Dunkelberger
3 Sergeant James Dunkelberger was the head of the Miramar Internal Affairs Department
1 at the time Johnson’s arrest. He is expected to testify that after conducting an investigation and
reviewing all available evidence, he concluded the excessive force claim against Officer Lerner
was unfounded.

7. Sergeant Steve Croye

Sergeant Steve Croye is a supervisor with the Miramar Police Department and was
responsible for conducting an investigation into Officer Lerner’s use of force. Sergeant Croye is

expected to testify that Lerner’s actions (using an arm bar to gain centrol over a resisting

* Mr. Liyim was the grandfather of the rape victim. He was an eyewitness to the rape and subsequent
take down of Johnson. Mr. Liyim passed away in early 2012.

4 Officer Sorrell was at the detective bureau on other police matters.

WEISS SEROTA HELFMARN PASQOR[ZA CCLE & BONISKE, P.L.

2525 PONCE DE LEQN BOULEVARD, SUITE 70C, CORAL GABLES, FLORIDA 33134 » TEL, 305-854-0C8B00 « FAX 305-854-2323



Case 0:11-cv-62012-JIC Document 49 Entered on FLSD Docket 08/17/2012 Page 7 of 8
CASE NO. 11-62012-CIV-COHN

Johnson) were proper and within the guidelines of Miramar police procedures,

8. Lieutenant Bruce Hill

Lieutenant Bruce Hill responded to the residence and provided onsite medical treatment
to Johnson before he was transported to Memorial. He is expected to testify that Johnson (a) was
being evasive and not answering questions, and-(b) suffered a lip laceration.

9. Nicolas Wydra, Firefighter Paramedic

Firefighter Paramedic Niéolas Wydra responded to the residence and provided onsite
medical treatment. He is expected to testify that he performed some routine tests which helped
him conclude that Johnson faked being unconscious. He will also testify that he observed some
bleeding coming from Johnson’s lip.

10..  Dr. John Childress

Dr. Childress was the emergency room doctor at Memorial Regional Hospital who
treated Johnson in the early morning hours of February 26, 2008. Most notably, Dr. Childress
treated Johnson for a lip laceration. Dr. Childress is expected to testify that (a) aside from a lip
laceration, Johnson displayed no other medical symptoms, (b) Johnson did not appear to be in a
lot of pain, and was calm while on the hospital bed, (¢) minimal amounts of bleeding oozed from
Johnson’s lip and blood was not seen coming from his gums or teeth, and (d) Johnson’s teeth

were not loose, nor were his upper teeth shifted or front tooth broken.
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Respectfully submitted,

WEISS SEROTA HELFMAN
PASTORIZA COLE & BONISKE, P.L.
Attorneys for Officer Lerner

200 E. Broward Blvd., Suite 1900

Fort Lauderdale, F1. 33301

Telephone: (954) 763-4242

Telecopier: (954) 764-7770

By:__/s/ Robert H. de Flesco
DANIEL L. ABBOTT
Florida Bar No.: 767115
Email: dabbott@wsh-law.com
ROBERT H. DE FLESCO
Florida Bar No.; 90831
Email: rdeflesco@wsh-law.com

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished
by CM/ECF and regular mail on this 17th day of August, 2012 to Donald E. Johnson, Inmate #
BO7125, Dade Correctional Institution, 19000 SW 377™ Street, Florida City, Florida 33034.

By: /s/ Robert de Flesco
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