
CASREF,PAW
U.S. District Court

Southern District of Florida (Ft. Lauderdale)
CIVIL DOCKET FOR CASE #: 0:11−cv−62012−JIC

Johnson v. City of Miramar et al
Assigned to: Judge James I. Cohn
Referred to: Magistrate Judge Patrick A. White
Cause: 42:1983 State Prisoner Civil Rights

Date Filed: 09/13/2011
Jury Demand: Plaintiff
Nature of Suit: 550 Prisoner: Civil Rights
Jurisdiction: Federal Question

Plaintiff

Donald E. Johnson
Prisoner ID: B07125

represented byDonald E. Johnson
B07125
Dade Correctional Institution
19000 S.W. 377 Street
Florida City, FL 33034
PRO SE

V.

Defendant

City of Miramar
TERMINATED: 12/01/2011

Defendant

Melvin D. Standley
Chief of Police
TERMINATED: 12/01/2011

Defendant

Adam Lerner
Police Officer

represented byDaniel Lawrence Abbott
Weiss Serota Helfman
200 E. Broward Blvd.
Suite 1900
Ft. Lauderdale, FL 33301
954−763−4242
Fax: 954−764−7770
Email: dabbott@wsh−law.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Joanna Doerfel
Weiss Serota Helfman Pastoriza Cole
&Boniske
200 East Broward Blvd
Suite 1900
Fort Lauderdale, FL 33301
954−234−0290
Fax: 954−763−7770
Email: Jdoerfel@wsh−law.com
ATTORNEY TO BE NOTICED

Robert H De Flesco , III
Weiss Serota Helfman
2525 Ponce de Leon Blvd.
Suite 700
Coral Gables, FL 33134
305−854−0800
Fax: 305−854−2323
Email: rdeflesco@wsh−law.com
ATTORNEY TO BE NOTICED

Case: 0:11-cv-62012   As of: 09/25/2012 10:46 AM EDT   1 of 5

mailto:dabbott@wsh-law.com
mailto:Jdoerfel@wsh-law.com
mailto:rdeflesco@wsh-law.com


Date Filed # Docket Text

09/13/2011 1 COMPLAINT against City of Miramar, Adam Lerner, Melvin D. Standley. Filing
fee $ 350.00. IFP Filed, filed by Donald E. Johnson.(jua) (Entered: 09/14/2011)

09/13/2011 2 Judge Assignment to Judge James I. Cohn (jua) (Entered: 09/14/2011)

09/13/2011 3 Clerks Notice of Magistrate Judge Assignment to Magistrate Judge Patrick A.
White. Pursuant to Administrative Order 2003−19 for a ruling on all pre−trial,
non−dispositive matters and for a Report and Recommendation on any dispositive
matters. (jua) (Entered: 09/14/2011)

09/13/2011 4 MOTION for Leave to Proceed in forma pauperis by Donald E. Johnson. (jua)
(Entered: 09/14/2011)

09/30/2011 5 ORDER PERMITTING PLAINTIFF TO PROCEED WITHOUT PREPAYMENT
OF FILING FEE BUT ESTABLISHING DEBT TO CLERK OF $350.00 and
Granting 4 Motion for Leave to Proceed in forma pauperis. Signed by Magistrate
Judge Patrick A. White on 9/29/2011. (tw) (Entered: 09/30/2011)

09/30/2011 6 ORDER OF INSTRUCTIONS TO PRO SE CIVIL RIGHTS LITIGANTS. Signed
by Magistrate Judge Patrick A. White on 9/29/2011. (tw) (Entered: 09/30/2011)

11/02/2011 7 REPORT AND RECOMMENDATIONS on 42 USC 1983 case re 1 Complaint
filed by Donald E. Johnson. Recommending 1.The claims of excessive force under
the Fourth Amendment and the pendent state law battery claims proceed against
defendant Lerner in his individual capacity. 2.The City of Miramar and Chief
Standley be dismissed as aparty to this action pursuant to 28
U.S.C.§1915(e)(2)(B)(ii), for failure to state a claim upon which relief may be
granted. Objections to RRdue by 11/21/2011. Signed by Magistrate Judge Patrick
A. White on 11/2/2011. (tw) (Entered: 11/02/2011)

11/04/2011 8 ORDER that the United States Marshal shall serve a copy of the complaint and
appropriate summons upon:Adam Lerner, Police Officer, Miramar Police
Department,3064 North Commerce Parkway, Miramar, FL 33025. Signed by
Magistrate Judge Patrick A. White on 11/3/2011. (tw) (Entered: 11/04/2011)

11/07/2011 9 Summons Issued as to Adam Lerner. (br) (Entered: 11/07/2011)

11/17/2011 10 SUMMONS (Affidavit) Returned Executed on 1 Complaint Adam Lerner served
on 11/15/2011, answer due 12/6/2011. (jua) (Entered: 11/17/2011)

12/01/2011 11 ORDER ADOPTING 7 REPORT AND RECOMMENDATION, ORDER
Dismissing Certain Defendants; City of Miramar and Melvin D. Standley (Chief of
Police) terminated. Signed by Judge James I. Cohn on 11/30/2011. (ral) (Entered:
12/01/2011)

12/05/2011 12 Officer Lerner's ANSWER and Affirmative Defenses to Complaint filed by
Johnson by Adam Lerner.(Doerfel, Joanna) (Entered: 12/05/2011)

12/05/2011 13 ANSWER and Affirmative Defenses to Complaint by Adam Lerner.(Doerfel,
Joanna) (Entered: 12/05/2011)

12/09/2011 14 SCHEDULING ORDER: Amended Pleadings due by 4/4/2012. Discovery due by
3/21/2011. Joinder of Parties due by 4/4/2012. Motions due by 4/24/2012.. Signed
by Magistrate Judge Patrick A. White on 12/8/2011. (tw) (Entered: 12/09/2011)

12/12/2011 15 Notice of Pendency of Other Action by Adam Lerner (Doerfel, Joanna) (Entered:
12/12/2011)

12/12/2011 16 Initial Disclosure(s) by Adam Lerner (Doerfel, Joanna) Modified on 12/12/2011
(ls). (Entered: 12/12/2011)

12/22/2011 17 Initial Disclosure(s) by Donald E. Johnson (ar2) (Entered: 12/23/2011)

12/28/2011 18 First Set of Interrogatories by Donald E. Johnson (jua) (Entered: 12/28/2011)
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01/06/2012 19 NOTICE of Filing Discovery: Plaintiff's Request for Production of Documents by
Donald E. Johnson (ar2) (Entered: 01/09/2012)

02/22/2012 20 Second Set of Interrogatories by Donald E. Johnson (cbr) (Entered: 02/23/2012)

02/22/2012 21 MOTION/Request for Admissions by Donald E. Johnson. (cbr) (Entered:
02/23/2012)

03/12/2012 22 MOTION for Extension of Time to Complete Discovery by Donald E. Johnson.
(yha) (Entered: 03/12/2012)

03/20/2012 23 ORDER denying 21 Motion to Produce, this is not a motion, but a discovery
request; granting 22 Motion for Extension of Time to Complete Discovery; all
dates entered in the pre−trial scheduling order are extended for sixty days from the
dates entered in the order.. Signed by Magistrate Judge Patrick A. White on
3/20/2012. (cz) (Entered: 03/20/2012)

03/22/2012 24 NOTICE of Attorney Appearance by Daniel Lawrence Abbott on behalf of Adam
Lerner (Abbott, Daniel) (Entered: 03/22/2012)

03/30/2012 25 MOTION for Leave to Submit a Second Set of Interrogatories by Donald E.
Johnson. (yha) (Entered: 03/30/2012)

03/30/2012 26 MOTION to Compel Clerk of the Court to Issue Blank Subpoenas to the Plaintiff
by Donald E. Johnson. Responses due by 4/16/2012 (yha) (Entered: 03/30/2012)

04/03/2012 27 ORDER denying 25 Motion for Leave to File 2nd set of interrogatories without
prejudice, discovery requests must go to defendants if they object as to the number
or type they may file objections ; denying 26 Motion to Compel subpoenas, the
plaintiff must arrange this with the clerk.. Signed by Magistrate Judge Patrick A.
White on 4/3/2012. (cz) (Entered: 04/03/2012)

04/10/2012 28 NOTICE of Attorney Appearance by Robert H De Flesco, III on behalf of Adam
Lerner (De Flesco, Robert) (Entered: 04/10/2012)

04/11/2012 29 RESPONSE in Opposition re 25 MOTION for Leave to File A Second Set of
Interrogatories filed by Adam Lerner. (Abbott, Daniel) (Entered: 04/11/2012)

04/12/2012 30 *Endorsed Order Defendants objections to respond to additional interrogatories are
well taken and the Court orders the defendants do not have to respond.. Signed by
Magistrate Judge Patrick A. White on 4/12/2012. (cz) (Entered: 04/12/2012)

04/17/2012 31 MOTION for Leave to Submit a Second Set of Interrogatories by Donald E.
Johnson. (yha) (Entered: 04/17/2012)

04/17/2012 32 SECOND SET OF INTERROGATORIES by Donald E. Johnson re 31 MOTION
for Leave to File (yha) (Entered: 04/17/2012)

04/18/2012 33 ORDER denying 31 Motion for Leave to File second set of interrogatories. This
motion has been denied by prior order.. Signed by Magistrate Judge Patrick A.
White on 4/18/2012. (cz) (Entered: 04/18/2012)

05/16/2012 34 MOTION to Compel Clerk's Office to Provide the Plaintiff with Subpoena Duces
Tecums ( Responses due by 6/4/2012), MOTION for Extension of Time to
Complete Discovery by Donald E. Johnson. (yha) (Entered: 05/16/2012)

05/22/2012 35 ORDER denying 34 Motion to Compel, the plaintiff must make his arrangements
with the Clerk's Office; granting 34 Motion for Extension of Time to Complete
Discovery to 6/22/12.. Signed by Magistrate Judge Patrick A. White on 5/22/2012.
(cz) (Entered: 05/22/2012)

05/24/2012 Set/Reset Deadlines/Hearings as per DE 35 : Discovery completion due by
6/22/2012. (lk) (Entered: 05/24/2012)

06/15/2012 36 MOTION for Extension of Time to Complete Discovery by Adam Lerner.
(Attachments: # 1 Exhibit A, # 2 Exhibit B)(De Flesco, Robert) (Entered:
06/15/2012)

06/15/2012 37 Notice of Supplemental Disclosure(s) of Witnesses and Documents by Donald E.
Johnson (gp) (Entered: 06/15/2012)
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06/18/2012 38 ORDER granting 36 Motion for Extension of Time to Complete Discovery; All
dates entered in the Pre−Trial Scheduling Order (DE#14) are extended for 90 days
from the dates entered in that order. Signed by Magistrate Judge Patrick A. White
on 6/18/2012. (cz) (Entered: 06/18/2012)

06/19/2012 39 *Endorsed Order Addendum to DE#38, discovery is extended to on or before
7/23/12. Signed by Magistrate Judge Patrick A. White on 6/19/2012. (cz) (Entered:
06/19/2012)

06/22/2012 40 Pretrial Statement by Donald E. Johnson (yha) (Entered: 06/22/2012)

06/26/2012 41 REPLY re 34 MOTION to Compel Clerk's Office to Provide Plaintiff with
Subpoena Duces Tecums MOTION for Extension of Time to Complete Discovery
by Donald E. Johnson. (yha) (Entered: 06/27/2012)

06/29/2012 42 REPLY to Response to Motion re 34 MOTION to Compel Clerk's Office to
Provide Plaintiff with Subpoena Duces Tecums MOTION for Extension of Time to
Complete Discovery Response to Plaintiff's Objection to Defendant's Mtn to Serve
Subpoena Duces Tecum for Signature and Production of Medical Records filed by
Adam Lerner. (Attachments: # 1 Exhibit A)(De Flesco, Robert) (Entered:
06/29/2012)

07/10/2012 43 REPORT AND RECOMMENDATIONS on 42 USC 1983 case Recommending
that the defendants notice of subpoena for psychiatric records be denied, without
prejudice. The plaintiff is to release all Medical Records, but at this time cannot be
compelled to release all psychiatric records. Objections to RRdue by 7/27/2012.
Signed by Magistrate Judge Patrick A. White on 7/10/2012. (br) (Entered:
07/10/2012)

08/01/2012 44 MOTION for for Order Permitting Use of Deposition at Trial−Exceptional
Circumstances by Adam Lerner. (Attachments: # 1 Exhibit A, # 2 Exhibit B)(De
Flesco, Robert) Modified event and text on 8/1/2012 (bb). (Entered: 08/01/2012)

08/02/2012 45 ORDER respectfully deferring ruling on 44 Motion use of deposition at trial to the
United States District Judge, although a trial date has not been set. Signed by
Magistrate Judge Patrick A. White on 8/2/2012. (cz) (Entered: 08/02/2012)

08/02/2012 46 ORDER adopting 43 Report and Recommendation re 41 Plaintiff's Objection to
Notice of Subpoena. Please see Order for details. Signed by Judge James I. Cohn
on 8/2/2012. (sry) (Entered: 08/02/2012)

08/08/2012 47 REPORT AND RECOMMENDATIONS on 42 USC 1983 case re 1 Complaint
filed by Donald E. Johnson. Recommending that this case be placed upon the trial
calendar of the District Judge. Objections to RRdue by 8/27/2012 Signed by
Magistrate Judge Patrick A. White on 8/8/2012. (tw) (Entered: 08/08/2012)

08/08/2012 48 Clerks Notice of Docket Correction re 47 REPORT AND RECOMMENDATIONS
on 42 USC 1983 case re 1 Complaint filed by Donald E. Johnson Recommending
that this case be placed upon the trial calendar of the District Judge Document
Restricted Due to Error; The correct document has been attached to this notice.
(tw) (Entered: 08/08/2012)

08/17/2012 49 Statement of: Pretrial by Adam Lerner re 14 Scheduling Order (De Flesco, Robert)
(Entered: 08/17/2012)

09/12/2012 50 ORDER Adopting 48 Report and Recommendation; denying 44 Motion to Use
Deposition at Trial, and Setting Case for Trial. ( In Limine Motions due by
12/20/2012., Joint Pretrial Stipulation due by 1/7/2013., Calendar Call set for
1/10/2013 09:00 AM before Judge James I. Cohn., Trial set for 1/14/2013 09:00
AM in Fort Lauderdale Division before Judge James I. Cohn). Signed by Judge
James I. Cohn on 9/12/2012. (See Order for details). (ar2) (Entered: 09/12/2012)

09/12/2012 51 Writ of Habeas Corpus ad Testificandum Issued as to Donald E. Johnson for
Calendar Call set for 1/10/2013 at 9:00 a.m. and Jury Trial set for 1/14/2013 at
9:00 a.m. before the Honorable James I. Cohn, United States District Judge, 299
East Broward Boulevard, Courtroom 203E, Fort Lauderdale. Signed by Judge
James I. Cohn on 9/12/2012. (vt1) (Entered: 09/12/2012)
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09/21/2012 52 MOTION in Limine by Donald E. Johnson. (yha) (Entered: 09/21/2012)
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$2% Rndre uylm meezqEeve,a Go veokpxvae-e of*  plcxe'p Ge doo
îvx Bae k'ochycga-: cxo orgv ed ) êhuxqobkçc >  sectved Wzcedoctm

ofx khegtxxo cmukW -fevqkwo: Leroe-r ov<  Hae Pscakntspoç.

looêve- uykm prxe.egez bo Ehe, çv-oine dwc oë line reaïdev.ee &)ve
$et sxxce poîvce oçVbce,c.s ïn ) caoo uxwo G o îp on daeedx r- G yxbn

tqlgo un,clecEk/y œbsceoçptcer eoN e-de uo& txrxe cwe  cxo he-
cta G  (m16 G e (lhotrqèïflt ) Hae, oçptcez- Kvcaee  Hae QhEunhql tm G e

k>  oç Sata saee .

101/$. elcx,obkl xyseg $6 Ehcw (mo oecesorvy , hjke% :
Levoe,.- proeeeded u) K.e,R dae plczkeïbtçç #> da 'eêoa  .

1% c. rexsko: oçhfovkmt Loro-ho osstgb.j Hae pîcueyfçtsaï
touxr r'yfa: Itp uac,o %rn oQç o,xde t>.5 çvozi Eo0l:h elaxprxl,, .

wah&zAîle, bleelap ,V Q..JOXE lxroev taM cze. oskae.ouçie.g
N çlee,r- pvcyed unts pîcuotzql oCç kheyvw ni (XZ.J eacorte.éa tatr,n
Eo cx (yxGos e.cvr ualalle- cmclollne-d.

23) oo èb& loAotzçê (xzxo Y o pkxde-de tn tbe kox-t' < oç *.e-e+,rs
to.r V çezoo û bvoeuv- pcvrjo e-ly nxxâe,. pïcwtestzfçko hecz latt. gae
2x c. vmtvae oç dae- è,> ! ecxzo

ql n. eber. êlatuulv o.wo m re bvx eae, v.k oc Ge j..v+-..1 w  rxlkse>
ble îo , t; Le-roe,- leç: Bae Pïcakotoçç czwweGevndeda csua
tm s 'co-xocvse  *  prcr-eeded, t'x,e.,h îr.ha o< n6W 's reskdewc.e-
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(xxots ofxi ù) întco.rrwe- cxre-/Reouce-

1 I3C, ceprosmcsgp n.3 '.53h.-o. oovecxnwe- f're/fzescaxe cxtleoge
.é+%

to Ptcttotwqzb teuuv-'es , Bw v. < sm -  e  m eoaofxc.î fte
w
qï- î

kckcmstxs,s by lmvrc,oac.- çtre/fzeqfx,ce

lYurkey me queoèz Iboe  lvx Axco-pïa to Eqmoloh a:) (plrxteikêc;.9
Jy# noE reokseh.vezvk,vœ ua-ne.ee ov dloooy h,: or- s ïn wy (.,0 ,

lRcwfxtoçç txr,s tomstrtege uo smeoaocïo) ï'toïevx,s uosqstcû eç , 'at
wvky C.E Aatn fnrs,

aqltobyte cxzzxstao one-acca cmtEeanuoex , plrxslspç- ,xws leçb î,s uae,
em ogy oê et,.u ucdp-evïupted, fxgkeeo?@ke.e-ts ) (.vr.% oeve.- IvWom'e

dx,.b he ctxxo tak.A  cv'reo: ' t'N.A 1%  Y tin hxze  secutrcd tzo Uae

tH  vtxïïô ty kkvyxtctfçs .

3o1 t%,lbre. ceceîvko oaedtcc.s aEbemsoka PlG,nE(C# ashe.d- sewa
l4ospl&2 fxu-x ntxî W:v phx bo-o to tx- G hem oo hïo bu twrleo? G

cuwo densed

h% PCUILC?C tmo dlachooed' Cxf.n Dennorlc.s Qotocwî Spoopïu l c.bJ

'3o bnco . irx G e- eustod- y o: m jrococz,c- Polbc.e oçctcer

Supe îm Rtx Fç.r7b

.:219%  Plosota@ m  da et? çiovnn meroorkcal I-tey,ew.l lpopjèm,l
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trtm sjxr:eê e pn.rcxrrwz- Poltceï ' tsevè,.

(.s)

Case 0:11-cv-62012-JIC   Document 1   Entered on FLSD Docket 09/14/2011   Page 6 of 15



31 upy. cxrcwl uae opv,eec paxse..a e.e e col co.c. I.% eae cen,ca

Q pnsv aaw- Polkce nnr-ut, 'o (kxttdîzp , aahple plsxcùf'ê >
& -eure- ïrx kjle- i

H1 twlhtle- jxxk'je ; bx oWhee.,z- rotle.d 6Ae, altndooxs up ln 6oe pxt'toj3
%< 6.  btvoed Yae dçrfxcue eooe ïo G  byh heot W  e%ï/.d

Hae- vebsde anhble 1 e. /latestx  foms oLls Jw kk'xzle.d $% dae $:04,* (20.6.

) qs uae- îhlcxsevutv tans wmecîo 'ev dae t'ser.akxts dcze, & ae ve-kkdeio3
toezkblo oyse  ) bhe- ofûcer beycw' n eslop htg rmecz ovs yae u- oolq
or œ ooksee c4-t::5*  pcxzG  tyzbldo Hae, (2+.1-c2 eor L4w..Y Plclnttlf.p

ecczptez.

Q èlotoL(V egxev ïw lng 4$Fç,cc2N bceczjnszy c.e/z e+..,% tn w tyz.'-
G !A Qeorn h$s G tcwf touries he v teeeg çcom%ec-èG d: Lez'ne.o
9latnU-$W to cm rlvxhîo ew p eftèrt e yt!t 8ne ofGcez''a > % n

/.)î.0 t,.v.o ezcuo Ystde eAe zxa'ol > , bcœ lyx,.s IyhaoreJ,

t3-z1*%.Ie ijx- KeC,L uooo itsitjey txhetwratobe pjcxszïbîpp oxss rrushl.y
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391%  (ohïc.h sn'vs ptcwîluçç N ueost:e-d so toe % ,%,. ho
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m t x a

Aoewk u) Ges Akocchy J bA  O EA rdyuesi œexaE tm msœe.cede .

NO1Mx. A eer ouaieé ux jaicos don- 0,% N  pswnuœ
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H1 fohkle, pxru  kxskw.xdz euo bcwvlzvo C ttxe  &aG  e.c/ bts Uae
teehœ tvve-cztw êor Ge- rn,ctxoxw- Pohvee ' coee lt sçx ezbros

eacs Cwoçxn fn,etxow - (bîte-ebqaxtlm evs: csxwïvl .cxeè, a ' beoçde
6Ae, l-yttyo. $ 0.c,.> uw e 6ne Pictlmtùc/ ocetztalez.

qwlphtytoLcç ooEleedv fe-exizzctp Le-coer Gppcoaehto bae (btroî
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=  puoehed 1e$ bne Gxce ioceup plcwmtsçç u) o&y seccH ,
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w
ys/zn tv hol ilnem
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a e tnecate.r o.a : l.p bleedto Ptorn 84& blaxp bexjtzsb k-edctwt?d prooa
exdxva: Leroe.,- . ' bevneac otme- ogolo opxoel dne

vecx,e dx r O.M  tn,b 6ne i7lcxyrztziç w  bae, îne.c,l- ts)sgc %ta Flrasùlyfat,

95) &)>eo fqozeîfc rsuesH  > em . : Lex-nex- up s&p unto
kausea V çeowkwqt ta ne.e- o cxln h,è tlats tolcwdnttc.c ove.r t'he. hecxpzG
(aolth tma Vltxshîkyyi (x secoe  Lr'nx ) Baezn abctçanys'e.d L4aov or
x%auFs

q) pyokotol kno- hçtb'p gne uakrdxxl oç tîne t- rot do.c dlx 1
8ne umrneett ine, cm s t'-.edurly txaqtckn Uqe hecœ Issk,,e Hae. veahleley
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(.-/)
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') mce ptcxtntaW uxo txmcx,egl çrorn 6ae t>txoî dc,r n Ehee Ehv- .nN
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 11-62012-CIV-COHN
MAGISTRATE JUDGE P.A. WHITE

DONALD EDWARD JOHNSON, :

Plaintiff, :      PRELIMINARY REPORT
OF MAGISTRATE JUDGE

v. :
 

OFFICER ADAM LERNER, ET AL., :

Defendants. :
____________________________

I.  Introduction

The plaintiff Donald Edward Johnson, currently housed at the

Dade Correctional Institution, filed a pro se civil rights

complaint pursuant to 42 U.S.C. §1983 for damages and other relief.

[DE# 1].  The plaintiff has been granted leave to proceed in forma

pauperis.

This cause is presently before the Court for initial screening

pursuant to 28 U.S.C. §1915, because the plaintiff is proceeding in

forma pauperis.

II.  Analysis

As amended, 28 U.S.C. §1915 reads in pertinent part as

follows:

Sec. 1915 Proceedings in Forma Pauperis

*   *   *
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(e)(2) Notwithstanding any filing fee, or

any portion thereof, that may have been paid,

the court shall dismiss the case at any time

if the court determines that –

*   *   *

(B) the action or appeal –

*   *   *

(i)  is frivolous or malicious;

(ii) fails to state a claim on which

relief may be granted; or

(iii) seeks monetary relief from a

defendant who is immune from such

relief.

A complaint is “frivolous under section 1915(e) “where it

lacks an arguable basis either in law or in fact.” Neitzke v.

Williams, 490 U.S. 319, 325 (1989); Bilal v. Driver, 251 F.3d 1346,

1349 (11 Cir.), cert. denied, 534 U.S. 1044 (2001).  Dismissals on

this ground should only be ordered when the legal theories are

“indisputably meritless,” id., 490 U.S. at 327, or when the claims

rely on factual allegations that are “clearly baseless.” Denton v.

Hernandez, 504 U.S. 25, 31 (1992).  Dismissals for failure to state

a claim are governed by the same standard as Federal Rule of Civil

Procedure 12(b)(6).  Mitchell v. Farcass, 112 F.3d 1483, 1490 (11

Cir. 1997)(“The language of section 1915(e)(2)(B)(ii) tracks the

language of Federal Rule of Civil Procedure 12(b)(6)”).  In order
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to state a claim, a plaintiff must show that conduct under color of

state law, complained of in the civil rights suit, violated the

plaintiff's rights, privileges, or immunities under the

Constitution or laws of the United States.  Arrington v. Cobb

County, 139 F.3d 865, 872 (11 Cir. 1998).  

Pro se complaints are held to "less stringent standards than

formal pleadings drafted by lawyers and can only be dismissed for

failure to state a claim if it appears 'beyond doubt that the

plaintiff can prove no set of facts in support of his claim which

would entitle him to relief."' Estelle v. Gamble, 429 U.S. 97, 106

(1979) (quoting Haines v. Kerner, 404 U.S. 519, 520-21 (1972)).

The allegations of the complaint are taken as true and are

construed in the light most favorable to Plaintiff.  Davis v.

Monroe County Bd. Of Educ., 120 F.3d 1390, 1393 (11 Cir. 1997).

The complaint may be dismissed if the plaintiff does not plead

facts that do not state a claim to relief that is plausible on its

face. See Bell Atlantic Corp. v. Twombly, 127 S.Ct. 1955

(2007)(retiring the oft-criticized “no set of facts” language

previously used to describe the motion to dismiss standard and

determining that because plaintiffs had “not nudged their claims

across the line from conceivable to plausible, their complaint must

be dismissed” for failure to state a claim); Watts v. FIU, 495 F.3d

1289 (11 Cir. 2007).  While a complaint attacked for failure to

state a claim upon which relief can be granted does not need

detailed factual allegations, a plaintiff's obligation to provide

the grounds of his entitlement to relief “requires more than labels

and conclusions, and a formulaic recitation of the elements of a

cause of action will not do.”  Twombly, 127 S.Ct. at 1964-65.  The

rules of pleading do "not require heightened fact pleading of

specifics . . . .”  The Court's inquiry at this stage focuses on

whether the challenged pleadings "give the defendant fair notice of
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what the . . . claim is and the grounds upon which it rests."

Erickson v. Pardus, 127 S.Ct. 2197, 2200 (2007)(quoting Twombly,

127 S.Ct. at 1964). When faced with alternative explanations for

the alleged misconduct, the Court may exercise its judgment in

determining whether plaintiff's proffered conclusion is the most

plausible or whether it is more likely that no misconduct

occurred.1 

A.  Statement of Claims

The plaintiff names the following defendants:

City of Miramar, Miramar Police Chief Melvin Standley, and

Police Officer Adam Learner

The plaintiff alleges that on February 25, 2008, several

Miramr police officers engaged in excessive force and other tactics

upon his arrest.  The plaintiff details a series of events that

started upon his arrest at his home and continued for several hours

in a police car.  He alleges specifically that Learner kicked him

in the face at his home after he was handcuffed and hit him in the

head with a flashlight in his patrol car. Although the plaintiff

states that several other officers were involved, he names only

Lerner. The assault resulted in multiple injuries. Included in his

claim of use of unlawful force appears to be a state action for

battery. 

The plaintiff states that Acting Chief of Police Raymond Black

exonerated Lerner of all charges. He alleges Defendant Police Chief

Standley, who is responsible for the enforcement of department
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policy and procedures, violated his rights by allowing Chief Black

to exonerate Lerner. He alleges the City of Miramar failed to take

corrective action regarding the allegations of the complaint and

failed to adequately train its officers. He seeks monetary and

declaratory judgment.  

B. Analysis

Excessive Force Upon Arrest

Claims of excessive force by police officers are cognizable

under 42 U.S.C. §1983, as are claims that officers who were present

failed to intervene. Fundiller v. City of Cooper City, 777 F.2d

1436 (11 Cir. 1985).  A claim that a law enforcement officer used

excessive force in the course of an arrest, an investigatory stop,

or any other seizure of a free citizen is to be analyzed under the

Fourth Amendment and its "reasonableness" standard.  Graham v.

Connor, 490 U.S. 386 (1989)("all claims that law enforcement

officers have used excessive force-deadly or not-in the course of

an arrest, investigatory stop, or other 'seizure' of a free citizen

should be analyzed under the Fourth Amendment and its

'reasonableness' standard”); Ortega v. Schram, 922 F.2d 684, 694

(11 Cir. 1991).

The plaintiff has stated sufficient facts under the Twombly or

any “heightened pleading” standard so that the case should proceed

against Lerner, as the plaintiff has alleged that the officer

violated his Fourth Amendment rights by causing physical harm.

Further the claim for a state tort of battery should proceed. 

The plaintiff has failed to specify whether he intends to sue

the defendant in his individual and official capacity.  A §1983

suit against the defendant in his official capacity is tantamount
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to a suit against the State, and thus the defendant would be immune

from monetary damages based upon the Eleventh Amendment.  Gamble v.

Fla. Dept. of Health and Rehabilitative Services, 779 F.2d 1509,

1512-13 (11 Cir. 1986).  The allegations of the complaint, however,

state a classic case of an official acting outside the scope of his

duties and in an arbitrary manner.  Scheuer v. Rhodes, 416 U.S.

232, 238 (1974). Under this construction of the complaint, this

Court has jurisdiction over the defendant in his individual

capacity.  Moreover, a determination of whether the defendant might

be entitled to qualified immunity cannot be determined at this

juncture or upon consideration of a motion to dismiss.

Defendant City of Miramar and Police Chief Standley

To allege a §l983 action against a county/city a plaintiff

must assert that a constitutional deprivation resulted from a

custom, policy, or practice of the county. Wideman v. Shallowford

Community Hospital, Inc. supra, 826 F.2d at 1032, and cases cited

therein. Such liability, however, may not be predicated on the

theory of respondeat superior.  Only if the alleged constitutional

violations resulted from a county custom, policy or practice of a

county, may its administrators or supervisors be held liable.

Monell v. Department of Social Services, supra, 436 U.S. at 694;

Free v. Granger, 887 F.2d 1552 (11 Cir. 1989); Wideman v.

Shallowford Community Hospital, Inc., supra, 826 F.2d at 1032.

Boilerplate allegations of policy or custom, without supporting

facts, are insufficient to sustain a §1983 claim. See Hossman v.

Blunk, 784 F.2d 793 (7 Cir. 1986); Gutierrez v. City of Hialeah,

723 F.Supp. 1494 (S.D. Fla. 1989). Therefore the City of Miramar

should be dismissed.  
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The plaintiff’s allegations against Police Chief Standley are

based upon his supervisory position. He cannot be sued for

liability merely for an improper or even unconstitutional act of

his employees under a theory of respondeat superior.  If a

plaintiff sues a supervisor, there must be  proof that the alleged

injuries resulted from an official custom, policy, or practice.

Monell v. Department of Social Services, 436 U.S. 658, 694 (1978);

Mandel v. Doe, 888 F.2d 782 (11 Cir. 1989).  The plaintiff bears

the burden of establishing a causal link between a government

policy or custom and the injury which is alleged.  Byrd v. Clark,

783 F.3d 1002, 1008 (11 Cir. 1986)(citing Monell, supra).  See

also; Ashcroft v Iqbal, supra. (Heightened pleading standard for

supervisory liability). The plaintiff has failed to state a claim

against Chief Standley.

Prior History

The Court takes judicial notice that the plaintiff filed a

prior case naming Officer Lerner as a defendant, and raising the

same claims against him as in this case. The complaint was assigned

Case No. 08-61344-Civ-Ungaro. In that case, a motion for summary

judgment was decided against Defendant Lerner by Order of United

States District Judge Ursula Ungaro, and the case was in a

preparatory trial posture. However, upon stipulation by defendants’

counsel and plaintiff’s appointed counsel, the case was voluntarily

dismissed without prejudice on November 20, 2009. 2
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III.  Recommendation

Based on the foregoing, it is recommended that:

1. The claims of excessive force under the Fourth Amendment

and the pendent state law battery claims proceed against

defendant Lerner in his individual capacity.

2. The City of Miramar and Chief Standley be dismissed as a

party to this action pursuant to 28 U.S.C.

§1915(e)(2)(B)(ii), for failure to state a claim upon

which relief may be granted.

Objections to this report may be filed with the District Judge

within fourteen days of receipt of a copy of the report.

It is so recommended at Miami, Florida, this 2nd day of

November, 2011.

______________________________
UNITED STATES MAGISTRATE JUDGE

cc: Donald Edward Johnson, Pro Se
#B07125
Dade Correctional Institution
Address of record
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 11-62012-CIV-COHN
DONALD EDWARD JOHNSON,

Magistrate Judge White
Plaintiff, 

vs.

OFFICER ADAM LERNER, et al.,

Defendants.
____________________________/

ORDER ADOPTING REPORT AND RECOMMENDATION
ORDER DISMISSING CERTAIN DEFENDANTS

THIS CAUSE is before the Court upon the Report and Recommendation [DE 7]

of Magistrate Judge Patrick A. White.  The Court has carefully considered all of the

filings in this case, and notes the lack of Objections to the Report by the deadline of

November 21, 2011.

After an initial review, the Magistrate Judge recommended that the claim of

excessive force upon arrest proceed against Defendant Police Officer Adam Lerner,

while the § 1983 claims against Defendants City of Miramar and Chief of Police Melvin

D. Standley be dismissed pursuant to 28 U.S.C. § 1915(e)(2)(B)(ii) for failure to state a

claim upon which relief may be granted.  This Court has conducted a de novo review of

the report and recommendation, and is otherwise fully advised in the premises. 

The Court agrees with the reasoning and analysis of the Magistrate Judge

regarding dismissal of the City of Miramar and Police Chief Standley.  A municipality

bears liability under § 1983 only where the challenged action implements or executes a

municipal policy or custom, and not simply because an employee who is alleged to

commit a civil rights violation works for the city.  Scala v. City of Winter Park, 116 F.3d

1396, 1399 (11  Cir. 1997) (citing Monell v. Department of Social Services of the City ofth
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New York, 436 U.S. 658, 694 (1978)).  In addition, a supervisor cannot be liablie under

§ 1983 merely for an act of his employees under a theory of respondeat superior. 

Plaintiff’s Complaint fails to sufficiently allege that the allegedly excessive force actions

of Defendant Police Officer Lerner were taken pursuant to any policy.  Therefore, the

City of Miramar and Chief Standley should be dismissed.

Accordingly, it is ORDERED AND ADJUDGED as follows:

1. The Magistrate Judge’s Report and Recommendation [DE 7] is hereby

ADOPTED;

2. The claim of excessive force against Police Officer Adam Lerner shall proceed;

3. Plaintiff’s claims against the City of Miramar and Melvin D. Standley, Chief of

Police, shall be dismissed pursuant to 28 U.S.C. § 1915(e)(2)(B)(ii) for failure to

state a claim upon which relief may be granted.

DONE AND ORDERED in Chambers at Fort Lauderdale, Broward County,

Florida, this 30  day of November, 2011.th

copies to:

Magistrate Judge White

Donald E. Johnson, DC # B07125
Dade C.I.     (via CM/ECF regular mail)
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
DONALD E. JOHNSON, 
      CASE NO. 11-62012-CIV-COHN 
 Plaintiff,    
      JUDGE COHN/MAGISTRATE JUDGE WHITE 
v. 
 
OFFICER ADAM LERNER, et al., 
 
 Defendant. 
______________________/ 
 

NOTICE OF FILING PENDING, REFILED, RELATED OR SIMILAR ACTIONS 
 

Defendant Adam Lerner (“Lerner”), hereby files this Notice of Pending, Refiled, Related 

or Similar Actions in accordance with Local Rule 3.8.  The following case has been filed (and 

subsequently voluntarily dismissed) in the United States District Court for the Southern District 

of Florida and involves the identical allegations and underlying claims as the case presently 

before this Court:  Donald Edward Johnson v. Officer Adam Lerner & Officer Ralph Savain, et 

al., Case No.:  08-61344-CIV-UNGARO/WHITE. 

Dated: December 12, 2011 

WEISS SEROTA HELFMAN 
PASTORIZA COLE & BONISKE, P.L. 
Attorneys for Officer Lerner 
200 E. Broward Blvd., Suite 1900 
Fort Lauderdale, FL 33301 
Telephone:  (954) 763-4242 
Telecopier:  (954) 764-7770 
   
 
By:    /s/ Daniel L. Abbott______       
Daniel L. Abbott, Esq. 
Florida Bar. No. 767115 
E-Mail Address:  dabbott@wsh-law.com  
Joanna D. Thomson, Esq. 
Florida Bar. No. 55723 
E-Mail Address:  jthomson@wsh-law.com  
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 

by CM/ECF and regular mail on this 12th day of December, 2011 to Donald E. Johnson, Inmate 

# BO7125, Dade Correctional Institution, 9000 SW 377th Street, Florida City, Florida 33034. 

 
By:    /s/ Daniel L. Abbott______       
Daniel L. Abbott, Esq. 
Florida Bar. No. 767115 
E-Mail Address:  dabbott@wsh-law.com   
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UNITED STA TES DISTR ICT CO URT

SO UTH ERN DISTRICT O F FLO RIDA FILED by DkC.
t

lUh- 2 2 2012 i'
. -- j

STEVEN M LARIMOR ï(
CLERK U S. D!S7 CJ.
S= D o f F L % - . M l A b X a

Case No.: l 1-62012-CIV-COHN

Judge COI4N / M agistrate Judge W HITE

DO NALD E.JOH NSO N,
Plaintiff,

Vs.

ADAM  LER NER ,

Defendant.

PLAIN TIFF'S PRETRIAL STATEM ENT

On Febnlary 25, 2008, between 21:43 and 21:46 in the evening, police

officer Adam Lerner of the M iramarPolice Department, used brutal excessive

force upon M r. Johnson's arrest after he was seized, handcuffed, and laying face

down on the ground without justification for such force.

STATEM ENT OF THE FACTS

ln the late evening of February 25, 2008, at 21 :37,D efendant Lerner w as

dispatched to M r. Johnson's residence located at 7041 th street in responseS.w . 27

to a felony in progress. He anived at the residence at 21 :40 where he w as tlagged

down by Andre Liyim who was a resident in M r. Johnson's home. M r. Liyim

relentlessly persuaded Defendant Lerner to follow him into the home; thus,

withdrawing his gun, he approached the front door only to find out that the front
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door w as locked. D efendant Lerner advises dispatch at 2 1 :42 that he is tçgoing tc'

gain entry through the rear; have the next responding unit com e to the front door.''

D efendant Lerner was the only law enforcem ent officer to arrive on scene at 21:40,

how ever, instead of waiting for additional units to arrive, he decided to gain ento

into the residence with the aid of M r. Liyim .

Defendant Lerner m ade entry through the rear of the house and was

-  l00 lb Am erican Bulldog -  barking and

All this noise and commotion taking place

confronted by M r. Johnson's dog

grow ling at him  very aggressively.

within his home startled M r. Johnson and he became alarmed, as a result, M r.

Johnson exited his bedroom vely quickly.

Defendant Lerner confronted M r. Johnson at 21:43 and ordered him to the

ground and put his hands behind his head. M r.Johnson did not resist or disobey

D efendant Lerner's dem ands in any way. Accordingly, he complied w ith all of

D efendant Lerner's orders.

Defendant Lerner instructed M r. Liyim to secure the dog in the backyard and

once the dog yvas secured, he was then able to approach s4r. Johnson and

subsequently place him  in handcuffs without incident. M r. Liyim  walked back

inside the residence after securing the dog in the backyard and proceeded to unlock

the front door to allow additional officers entry.
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An unknown police officer walked past M r.Johnson and consequentll'

kicked him in the back of the head in which M r. Johnson made a comment tswaE,

that necessary? 1 am handcuffed.'' ln a show of aggression and a total disregart

for M r. Johnson's constitutional rights, Defendant Lerner kicked M r
. Jolm son in

the face while he was in handcuffs and laying face down on the ground in his

living room. This brutal assault onMr. Johnson caused serious bodily injuries,

specitically to his lower rightlip and front t00th. At21:46, Defendant Lerner

requested Fire Rescue to respond to the residence.

Defendant Lerner and an unidentitied police officer escorted M r
. Johnson to

the patrol car where Defendant Lerner purposely hit M r. Johnson's head on the

door frame while he was being placed in the back seat. M iramar Fire Rescue

provided medical attention to Mr. Johnson's facial injuries at 21:53 and thereafter,

was transported to M em orial RegionalHospital where he was admitted to the

em ergency w ing at 22:30.

W hile w aiting for m edical attention, at the hospital, M r. Johnson was left in

the custody of two unidentitied police officers and under these extreme

circumstances, he was never informed he was under arrest. Before receiving

for photos to be taken

M r. Johnson received a

m edical care, M r. Johnson asked several hospital personnel

of his injuries and for that reason, his request was denied.

number of stitches to his rightbottom lip and x-rays taken of his jaw. He was
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discharged from the hospital at 02:30 in the early m orning of February 26
, 2008,

and placed in the custody of the M iramar Police Department.

M r. Johnson w as transported to the M iram ar Police Department where an

unidentified police ofticer left him in handcuffs, sitting in the back seat of his

patrol car w ith the w indow s rolled up and the vehicle's heating system on high.

All the w hile, this police officer is eating his m eal on the trunk of the patrol car

that was parked beside the one M r. Johnson was in. M r. Johnson began having

dificulty breathing and was in severe pain after just receiving a brutal kick to the

face from Defendant Lerner. Despite his pain, he w as m aking every effort to stay

conscious. This police offcer eventually tinished his meal and then proceeded to

transport M r. Johnson across the street to park in the back of the M iramar

lnvestigation D ivision w here he received the sam e torturous treatm ent that he

received just moments ago at the Miramar Police Department.

Defendant Lerner approached the patrol car that M r. Johnson was in
, opened

the door and intentionally punched him  in the face forcing him to rem ain seated
.

Defendant Lerner m oved toward M r. Johnson again and hit him  over the head w ith

his tlashlight. M r. Johnson begged Defendant Lerner to stop the abuse but he w as

simply ignored. Defendant Lerner again proceeded to hit M r. Johnson over the

head with his flashlight and then he slammed the door shut.

4

Case 0:11-cv-62012-JIC   Document 40   Entered on FLSD Docket 06/22/2012   Page 4 of 19



M r. Johnson began hitting the window of the patrol car due to the torment he

was enduring with the heat inside the vehicle.This prompted a response from an

unknown officer who opened the door, rem oved M r. Johnson from the back seat

and was threatening to taser him  several tim es while his feet were being shackled
.

Defendant Lerner further tormented M r. Johnson by using intimidation tactics to

inflict emotional pain and suffedng. Defendant Lerner had a total disregard for

M r. Jolm son's safety and his civil rights. D efendant Lerner used his position of

intlict his own form of justice upon Mr.authodty to manipulate the system, and

Johnson's arrest, who w as show ing no signs of resisting arrest or attempting to

tlee. M r. Johnson pleaded several times with Defendant Lerner to take him back to

the hospital because his stitches came undone and he was bleeding profusely from

his facial injuries; for a second time, Defendant Lerner simply ignored his request.

M r. Johnson was plpced back in the patrol car and eventually transported to

Broward County M ain Jail, where he was later booked and processed at 08:14 in

the early morning of February 26, 2008, for a total of 5 hours and 44 minutes after

being discharged from  M em orial Regional Hospital.

D efendant Lerner, while em ployed w ith the M iram ar Police Departm ent and

who is clothed with the authority of State law, used his position of power to kick

Mr. Johnson in the face with such force, that his injuries required hospitalization.

Therefore, violating M r. Johnson's clearly established rights.

5
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M r. Johnson intends to prove at trial the following facts w ith both oral and

docum entary evidence:

l . Defendant Lerner kicked M r. Johnson in the face after he was seized,

handcuffed, and laying face down on the ground. A s a result of being

kicked, Mr. Johnson received facial injuries;

2. Defendant Lerner assaulted and battered M r. Johnson contrary to Fla.

Stat. 784.03 and 784.041 ;

3. Defendant Lerner used force that was grossly disproportionate which

violated his clearly established rights Lnder the constitution;

4. M r. Johnson was not in com m ission of a felony when he received a

brutal kick to the face from  Defendant Lerner. ln fact M r. Johnson

was in another part of the house when he was arrested. Furtherm ore,

M r. Johnson subm itted to the assertion of authority when he walked

out of the bedroom . Therefore, M r. Johnson was seized by Defendant

Lerner and he voluntarily laid face dow n on the ground when told to

do so. M r. Johnson was not in the sam e proxim ity of the alleged

felony when he was seized and arrested;

5. M r. Johnson w as not an imm ediate threat to the safety of Defendant

Lerner or others prior to being placed in handcuffs;

6. M r. Johnson did not resist arrest or attem pt to evade arrest by tlight;

6
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Defendant Lerner did not take M r. Johnson down in an arm bar as he

alleges in his police report because M r. Johnson's dog stood in the

way of D efendant Lerner and

w ithout tirst securing the dog would

any attem pt to approach M r. Johnson

have provoked an aggressive

reaction from the dog;

8. Defendant Lerner was the only 1aw enforcement ofticer present in the

home when M r. Johnson walked out of the bedroom . Neither Captain

Bonis nor any other law enforcem ent ofscer was inside or outside the

residence until after M r. Johnson w as placed in handcuffs;

9. The front door of the residence was locked prior to M r. Johnson being

placed in handcuffs. lt was not until after M r. Johnson was arrested

did M r. Liyim unlock the front door to allow additional officers entry;

lo.photos of the bloodstains on the tloor of M r. Johnson's residence will

show blood splatter that is consistent to receiving a brutal kick to the

face from D efendant Lerner;

l l .photos of the dog will prove Defendant Lerner did not put M r
.

Johnson in an arm bar because of the size and aggressiveness of the

dog;

lz.Defendant Lerner did not follow departm ent policy w hen he w as

authorized to shoot any animal that was a threat to him or to others.
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D efendant Lerner alleges the dog was aggressive and in addition
,

Defendant Lerner exposed his firearm . M r. Johnson intends to provt,

at tlial, because of the aggressiveness of the dog, it would b(,

questionable under these circumstances to take down a suspect in ar

arm  bar;

l 3.Defendant Lerner showed a deliberate indifference when he was m ade

aware of the severity of Mr. Johnson's injuries. Defendant Lernel

was inform ed by M r. Johnson at the M iram ar lnvestigation D ivision

that his stitches cam e undone and w as bleeding profusely. Defendant

Lerner chose to ignore his request for m edical assistance and allow ed

Mr. Johnson to bleed from his facial injuries. Therefore, Defendant

Lerner did not follow department police when he refused to render aid

in an attem pt to stop the bleeding;

l4.Defendant Lerner exhibits a pattern of using excessive force during

the course of an arrest. M r. Johnson intends to prove at trial that

D efendant Lerner has a history of this type of behavior and police

m isconduct',

ls.Defendant Lerner lied under oath in a sworn deposition surrounding

the events of M r. Johnson's arrest and apprehension'
,

8
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l 6.D efendant Lerner lied in his police report in an attem pt to cover up

the truth surrounding M r. Johnson's arrest and apprehension.

type of abuse of authority will not be tolerated and any 1awThis

enforcem ent ofticer who is sw orn to uphold the law s of this State and the United

States constitution will be held accountable for their actions. M r. Johnson will

prove the aforem entioned facts in a court of 1aw that Defendant Lerner violated the

laws of Florida and M r. Johnson's rights given to him  under the United States

constitution.

W ITNESSES

Donald E. Johnson

807125

Dade Correctional Institution
th street19000 S

.W . 377

Florida City, FL 33034

Andre Liyim
7041 S W  27th street

M iram ar, FL 33027

M ario Bonis

3064 N. Comm erce Parkway

M iram ar, FL 33025

M ichael K elly

3064 N . Com m erce Parkway

M iramar, FL 33025

Bruce Hill

14801 S W  27th street

M iram ar, FL 33027

Adam  Lerner

3064 N . Comm erce Parkway

M iram ar, FL 33025

Thom as W aters
14801 S W  27th Street

M iramar, FL 33027

N icolas W ydra
th street14801 S

.W . 27

M iram ar, FL 33027

John Childress

3501 Johnson Street

Hollywood, FL 33021

Jonathan Black

3064 N . Commerce Parkway

M iram ar, FL 33025

9
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Jam es Dunkelberger

3064 N . Comm erce Parkw ay

M iram ar, FL 33025

Steven Croye

3064 N . Com m erce Parkw ay

M iram ar, FL 33025

EXPER T W ITNESS

Dr. R. Arosom ena

D entist Dade C.1.

D ade Correctional lnstitution
19000 S W  377th street

Florida City, FL 33034

EXH IBITS

M iram ar Fire Rescue records and reports

Hospital records and reports

Plaintifps booking photo

Dr. John Childress deposition

M ichael K elly's supplem ental report

Photos of the bloodstains in M r. Johnson's residence

M ap of the layout of the residence

Andre Liyim 's deposition

Andre Liyim 's statem ent to police

Adam Lerner's deposition

Plaintiff s booking report

Plaintiff s statement to lnternal Affairs

M iramar Police Departm ent police and procedure

10
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Photos of the Plaintiff s dog

A dam  Lerner's dispatch records

Adam Lerner's answers to the first set of interrogatories

Plaintiffs dental records

The following is testimony the Plaintiff expects each witness to give in this

court to prove his case:

A ndre Liyim

M r. Liyim will testify Defendant Lerner approached the front door with his

gun in his hand and found the front door to be locked. Defendant Lerner was the

only law enforcem ent offcer to m ake entry through the rear of the house and was

the only law enforcem ent ofticer present in the hom e when M r. Johnson exits his

bedroom . M oreover, M r. Liyim will testify he grabbed the dog when he hears

knocking at the front door. M r.Liyim secures the dog in the backyard and

proceeded to unlock the front door.

not present before or during M r.Johnson's arrest as Defendant Lerner alleges in

M r. Liyim will state as fact Captain Bonis w as

his deposition given to M r. Johnson's crim inal attorney
. M r. Liyim will explain he

did not unlock the front door until M r. Johnson was handcuffed and arrested laying

facedown on the ground. M r. Liyim will state as fact no additional law

enforcem ent offcers entered through the rear of the house because he secured the

11
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dog in the backyard before M r. Johnson was handcuffed and arrested. Finally M r
.

Liyim will attest in court M r. Johnson laid facedown on the ground when told to do

so the moment he exited his bedroom .

M ario Bonis

M r. Bonis will testify he arrived at M r. Johnson's residence after M r.

Johnson was arrested and in handcuffs, not before. M r. Bonis will explain to the

gain entry and M r. Liyimcourt that he w as knocking on the front door to

proceeded to unlock the front door to allow M r. Bonis inside. M r. Bonis w ill

testify he did not witness the arrest of M r. Johnson and saw no signs of a stm ggle.

M r. Bonis will affirm  he w as also involved in the investigation of allegations of

excessive force against Defendant Lerner.He will also aftirm he did not write up a

police report indicating his involvem ent before, during, or after M r. Jolm son's

apprehension. M r.Bonis will testify he did not write up any report supporting

D efendant Lerner's version M r. Bonis was present in the house w hen M r. Johnson

exited his bedroom . W hen in fact, M r. Liyim did not unlock the front door to

allow

Johnson in handcuffs laying facedown on the ground.

M r. Bonis entry untilafter the dog was secured in the backyard and A4r.

M r. Bonis will testify there

is no evidence to support Defendant Lerner's allegations54r. Johnson becanae

com bative and resisted arrest as he states in his police report.
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M ichael K ellv

M r. K elly will testify he arrived at M r. Johnson's residence at 22:50 where

he met up with Sgt.Steven Croye, Sgt. Richard Georgi, Officer Adam Lerner
,

Officer Jonathan Black, Ofscer M arcusM ariner, and Det. Ralph Savain. M r.

Kelly w ill state as fact he entered the residence with ofticer Lerner and D et.

Savain. M r. Kelly w ill testify he observed bloodstains on the tile tloor by the front

that led into the kitchen. Oftker Lerner informed M r.Kelly that the bloodstains

M r. Kelly will testifywere a direct result from M r. Johnson being taken down.

close-up photographs were taken of the bloodstains with and without scale.

Bruce H ill

M r. Hill will testify M iram ar Fire Rescue 19 arrived at M r. Jolmson's

residence at 2 l :48 and provided medical attention to Mr. Johnson's facial injuries

at 2 1:53. M r. Hill w ill testify M iram ar Fire Rescue found M r. Johnson sitting in

the back of the patrol car in handcuffs and bleeding from his lip and face. M r. H ill

will testify he completed his report and his assessment of Mr. Johnson's injuries at

22 :3 1 .

Thom as W aters

Mr. W aters will testify Mr. Johnson received facial injuries to his face and

mouth and his injuries were serious enough to require hospitalization. Mr. Waters

will state as fact he com pleted a treatm ent sum m ary which included m anual
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immobilization of M r. Johnson, backboard, C-collar and performed an E .K .G . M r,

W aters com pleted his treatm ent sum m ary at 22:16.

N icolas W ydra

M r. W ydra w ill testify he m ade an assessm ent of M r. Jolm son's facial

injuries and concluded Mr. Johnson suffered a 1ip laceration and he will also testify

M r. Johnson's 1ip laceration was serious enough to require hospitalization; his

injuries deep enough to require stitches.

John C hildress

M r. Childress will testify he examined M r. Johnson in the emergency wing

of the hospital and will affirm Mr. Johnson did in fact receive facial injuries to his

1ip and face. M r. Childress will attest in court M r. Johnson's right bottom  1ip w as

torn open and blood was oozing from his wound. M r. Childress will state as fact

that there w as not a w hole lot of blood loss. He will also testify he stitched up M r.

Mr. Childress will state as fact hisJolmson's wound and took x-rays of his jaw.

primary diagnosis is complex lip laceration which required deep sutures and M r
.

Johnson was complaining of pain in his jaw.Mr. Childress will attest there was

also a second sm all laceration as w ell. M r. Childress will testify that there was no

visual dam age to M r. Johnson's teeth and panorex im age w ould have told him if

there was serious dam age to his teeth that he was not able to see but no such x-ray

was ordered.

14
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Jonathan Black

Mr. Black will testify aboutthe circumstances surrounding his injuries he

said he received from the Plaintiff s dog. M r. Black w ill state as fact the backyard

w as fenced in w ith a ttbew are of dog'' sign hanging on the gate. M r. Black will

explain w hy he proceeded to go through the backyard when he could visually see

the Plaintiff s dog and he was aw are of the dangers of approaching the backyard

fence when the dog was in the backyard. M r. Black will state as fact he anived at

the residence at 21 :47 after the front door was unlocked and opened and M r.

Johnson was in handcuffs laying facedown on the ground. M r. Black will testify

the dog was aggressive and vvas a serious threat to any 1aw enforcem ent officer

who approached the back fence. M r. Black did not shoot the dog, although he w as

authorized to per dçMiramar Palit;e Department 9 th/'.'': gand Procedure.'' Mr. Black

w ill testify he was treated for the dog bite by M iram ar Fire Rescue but delayed

going to the hospital for alm ost 2 hours. M r. Black w ill testify he could not have

w alked through the backyard without putting his life at risk because the dog in fact

was very aggressive.

Jam es Dunkelberuer

M r. Dunkelberger will testify he was the lnternal Affairs investigator

assigned to investigate allegations of excessive use of force against Defendant

Lem er. He will testify there was no eyewitnesses or evidence to support

15
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Defendant Lem er's claim M r. Johnson was combative and resisted

Therefore, w as taken down in an arm bar. M r. Dunkelberger w ill state as facl:

arrest.

Defendant Lerner was exonerated of all charges based on Defendant Lerner'sk

statem ent. M r. Dunkelberger willtestify Defendant Lerner was investigated fol'

allegations of excessive use of force in 2009 and was also exonerated of all

charges. Mr. Dunkelberger will testify Mr. Johnson did receive facial injuries and

there was blood evidence of Mr. Johnson's injuries on the tile tloor of the

residence.

of excessive force on December 8, 2008.

M r. Dunkelberger w ill attest M r. Johnson subm itted a written com plaint

M r. Dunkelberger will testify the initial

who found the force was necessary butincident was reviewed by Captain Bonis

Captain Bonis chose not to file a report in support of his findings.

Steven Crove

M r. Croye will testify he was the on-scene investigator and will state as fact

Mr. Johnson received facial injuries and there was quite a bit of blood on the tloor

w here M r. Johnson w >s arrested. M r. Croye will testify there w as no eyewitnesses

or evidence to support Defendant Lerner's claim M r. Johnson was combative and

resisted arrest. M r. Croye w ill testify M r. Johnson's dog w as aggressive and as a

result, attacked M r. Black.M r. Croye will testify, based on his investigation there

was no struggle or fight between Defendant Lerner and M r. Johnson but notice a

blood trail that led from  the front door into the kitchen.

16
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Expert W itness

D r. R. Arosom ena

M r. Arosomena will testify he performed a dental exam on M r. Johnson al

Dade Correctional lnstitution and will explain the dental records of M r. Johnson,

H e w ill also testify M r. Johnson's front t00th w as chipped prior to the exam
. H e

will state as fact he took x-rays of M r. Johnson's teeth and will explain his findings

to the court.

Respectfully Submitted,
N x

Donald Johnson

807125

Dade Correctional lnstitution
19000 S W  377th street

Florida City, FL 33034
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CERTIFICATE OF SERVICX

l HEREBY CERTIFY that a true and correct copy of the foregoing motior

has been furnished to the following:

United States District Court

Southern District of Florida

O ffice of the Clerk - Room 8N09

400 N. M iami Ave.

M iam i, FL 33128

Joanna Doerfel, Esq.

W eiss, Serota, et a1.

2525 Ponce De Leop Blvd.

Suite 700

M iam i, FL 33134

And was placed in the hands of prison offcials at Dade Correctional lnstitution for

he purposes of mailing via U.S. Mail on this X l day of $Lhwe 
, 
2012.t

Donald Johnson '

Dade Correctional lnstitution
S W  377th street19000 

. .

Florida City, FL 33034

D aniel L. Abbott, Esq.

W eiss, Serota, et al.

200 East Broward Blvd.

Suite 1900

Ft. Lauderdale, FL 33301

Robert H . D eFlesco 111, Esq.

W eiss, Serota, et al.
2525 Ponce De Leon Blvd.

Suite 700

M iam i, FL 33 134
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SERVICE LIST

Case No.: 1 1-62012-ClV-COHN

Johnson v. Lerner

Donald E. Johnson

807125

Dade Correctional lnstitution
19000 S W  377th Street

Florida City, FL 33034

Pro se Plaintiff

Joanna Doerfel, Esq.

W eiss, Serota, et a1.

Counsel for Defendant Lerner

2525 Ponce D e Leon Blvd.

Suite 700

M iam i, FL 33134

D aniel L. Abbott, Esq.

W eiss, Serota, et al.

Counsel for Defendant Lem er
200 East Broward Blvd.

Suite 1900

Ft. Lauderdale, FL 33301

Robert H. DeFlesco 111, Esq.

W eiss, Serota, et a1.

Counsel for Defendant Lerner

2525 Ponce De Leon Blvd.

Suite 700

M iam i, FL 33134
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 11-62012-CIV-COHN
MAGISTRATE JUDGE P.A. WHITE

DONALD E. JOHNSON,    :

Plaintiff,    :

v.    :      REPORT THAT CASE IS
       READY FOR TRIAL

CITY OF MIRAMAR, et al.,    :

Defendants.    :
                            

This prisoner civil rights case was referred to the

undersigned for preliminary proceedings pursuant to 28 U.S.C.

§636(b)(l).

The case is now at issue. The dates entered in the pre-trial

scheduling order have been extended and have now passed. No

dispositive motions have been filed. I will handle any motions re-

referred to me. 

It is therefore respectfully recommended that this case be

placed upon the trial calendar of the District Judge.

DONE AND ORDERED at Miami, Florida, this 8th day of August,

2012.

______________________________
UNITED STATES MAGISTRATE JUDGE

cc: Donald E. Johnson, Pro Se 
     B07125

Dade Correctional Institution
Address of record
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Daniel Lawrence Abbot, Esq.
Joanna Doerfel, Esq.
Attorneys of record
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  The Court previously dismissed Plaintiff’s claims against Defendants City of1

Miramar and Chief of Police Melvin D. Standley.  See DE 11.

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 11-62012-CIV-COHN/WHITE

DONALD E. JOHNSON,

Plaintiff, 

vs.

OFFICER ADAM LERNER, et al.,

Defendants.
____________________________/

ORDER ADOPTING REPORT AND RECOMMENDATION, SETTING CASE FOR
TRIAL, AND DENYING DEFENDANT’S MOTION TO USE DEPOSITION AT TRIAL

THIS CAUSE is before the Court upon the Report and Recommendation [DE 48]

(“Report”) of Magistrate Judge Patrick A. White, and Defendant Adam Lerner’s Motion

for Order Permitting Use of Deposition at Trial—Exceptional Circumstances [DE 44]

(“Motion”).  The Court notes that neither party has filed objections to the Report by the

deadline of August 27, 2012, and that Plaintiff Donald E. Johnson has not responded to

Defendant’s Motion within the time permitted by the Local Rules.  Nevertheless, the

Court has reviewed de novo the file herein and is otherwise advised in the premises.

This action generally involves a claim by Johnson that Lerner, an officer of the

Miramar Police Department, used excessive force against Johnson during his arrest on

February 25, 2008.   The Magistrate Judge reports that pretrial proceedings have been1

completed and that the case is ready for trial.  Therefore, the Magistrate Judge

recommends that this action be placed on the Court’s trial calendar.  Having reviewed

the Report and the case file, the Court agrees that the case should be set for trial.
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In his Motion, Lerner seeks to introduce at trial the deposition of Dr. John

Childress—who treated Johnson on the night of his arrest—in lieu of live testimony from

Dr. Childress.  In support of this request, Dr. Childress has submitted an affidavit

explaining that he has an “extremely busy” work schedule that would make it “very

difficult” for him to testify at trial.  DE 44-2 at 3.  Dr. Childress further states that his

schedule is “very unpredictable” and that he “will be unable to commit, in advance, to

testifying at a certain date and time.”  Id.  According to Lerner, “Dr. Childress’s

extremely busy schedule constitutes exceptional circumstances sufficient to make him

an unavailable witness, and therefore, allow his deposition to be read in at trial.”  DE 44

at 2; see Fed. R. Civ. P. 32(a)(4)(E) (authorizing a party to use a deposition at trial if the

court finds “on motion and notice, that exceptional circumstances make it desirable—in

the interest of justice and with due regard to the importance of live testimony in open

court—to permit the deposition to be used”).

While the Court fully appreciates Dr. Childress’s busy schedule, the Court denies

Lerner’s request to introduce Dr. Childress’s deposition at trial.  Aside from the general

importance of live testimony at trial, Dr. Childress’s testimony regarding Johnson’s

medical condition on the night of his arrest appears especially important in this case,

where Johnson alleges that he suffered severe injuries as a result of Lerner’s use of

excessive force.  Indeed, both parties have listed Dr. Childress as a witness.  And

though Lerner contends that Johnson had the chance to participate in Dr. Childress’s

deposition by telephone but did not do so, Johnson’s ability to participate may have

been limited by his incarceration.  Therefore, it is important that Johnson be given the

opportunity to cross-examine Dr. Childress at trial.  To the extent that Dr. Childress’s

schedule is unpredictable, the Court can accommodate that concern by allowing him to
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testify out of order as his schedule permits.  Finally, as set forth below, the trial in this

case will not take place for four months, and Dr. Childress’s availability may change

during that time.

Accordingly, it is ORDERED AND ADJUDGED as follows:

1. The Magistrate Judge’s Report and Recommendation [DE 48] is hereby

ADOPTED.

2. The above-styled cause is hereby set for trial before the Honorable James I.

Cohn, United States District Judge, at the United States Courthouse, 299 East

Broward Boulevard, Courtroom 203E, Fort Lauderdale, Florida, on January 14,

2013, at 9:00 a.m.

3. The Calendar Call will be held on January 10, 2013, at 9:00 a.m.

4. The following pretrial deadlines shall apply in this case:

Motions in limine December 20, 2012

Responses to motions in limine,
joint pretrial stipulation, and January 7, 2013
deposition designations for trial
for unavailable witnesses

Proposed jury instructions,
voir dire questions, and Calendar Call
objections to deposition
designations and/or
counter-designations

5. Proposed jury instructions with substantive charges and defenses, as well as

verdict forms, shall be in typed form and e-mailed to the Court.  To the extent

these instructions are based upon the Eleventh Circuit Pattern Jury Instructions,

the parties shall indicate the appropriate Eleventh Circuit Pattern Jury Instruction

upon which the instruction is modeled.  All other instructions shall include
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citations to relevant supporting case law.

6. Prior to trial, the parties shall submit to the Court a typed list of proposed

witnesses and/or exhibits.  All exhibits shall be pre-labeled in accordance with

the proposed exhibit list.  Exhibit labels must include the case number.

7. Defendant Adam Lerner’s Motion for Order Permitting Use of Deposition at

Trial—Exceptional Circumstances [DE 44] is hereby DENIED.

DONE AND ORDERED in Chambers at Fort Lauderdale, Broward County,

Florida, this 12th day of September, 2012.

Copies to:

Magistrate Judge Patrick A. White

Counsel of record via CM/ECF

Donald E. Johnson, pro se (via CM/ECF mail)
B07125
Dade Correctional Institution 
19000 S.W. 377 Street
Florida City, FL  33034
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UNITED STATES DISTRICT CO URT

SOUTHERN DISTRICT OF FLORIDA

FILED by D
.C.

SEF 2 l 2217'-

STEVEN M LARIMCPECLERK u b 
Dls'r ( T

.s. D. of /L2. - Mlklhl

DONALD E. JOHNSON,

Plaintiff,

Vs.

ADA M  LERNER ,

Defendant.

Case N o.: 1 1-620l2-CIV-COHN

Judge: COHN

M agistrate Judge: W HITE

M OTION IN LIM INE

Plaintiff, D onald E. Johnson, pursuant to Fed. R . Evid.403, is challenging

Defendant Lerner andthe admissibility ofprejudicial evidence introduced by

moves for an order instructing the Defendant and Defendant's counsel not to refer

to, comment on, ekamine any witness regarding, or suggest to the jury in any way:

1. On May 19, 2009,Mr. Johnson pled guilty to four (4) counts of sexual

battery familiar / custodial authority contrary to Fla. Stat. 794.0 l 1(8)(c,);

2. On May 19, 2009, Mr. Johnson was sentenced to thirty-seven (37) years in

the Florida State Prison followed by forty (40) years of Sex Offender

Probation and is designated as a sexual predator;

M r. Jolmson's statement given to Detective Nikki Fletcher on the night of

February 25, 2008,.
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4. Any reference to M r.Johnson's felony prior to his arrest on the night of

February 25, 2008.

As grounds for this m otion, M r. Johnson states as follows:

According to Fed. R . Evid. 403:

ttAlthough relevant, evidence may be excluded if

its probative value is substantially outweighed by the

danger of unfair prejudice, confusion of the issues, or
misleading the jury, or by consideration of undue delay,
waste of tim e, or needless presentation of cum ulative

evidence.''

By contraqt, if the jury was to hear evidence of Mr. Johnson's felony and

conviction, it would consequently create an atnzosphere of unfair prejudice against

Mr. Johnson and would deny him the right to a fair trial. ûçunfair prejudice within

its context means an undue tendency to suggest decisions on an improper basis,

commonly, not necessarily, emotional one.''an Old Chiqf A'. United States, 519

U.S. 172, 1 17 S.Ct. 644, 650 l36 L.Ed.2d 574 (1997). Mr. Johnson is not on trial

in this case. Furthermore, this is an attem pt by D efendant Lerner to put M r.

Johnson on trial; convicting him for a second time. ççlEllvidence of a prioz

conviction is subject to analysis under Rule 403 for relative probative value and for

prejudicial risk of misuseas propensity evidence.'' Jd, at 651. Rule 403 alsc.

ttlrqequires the court to look at the evidence in light

admissions, maximizing its probative value and minimizing

m ost favorable to its

its undue prejudicial

impact.'' United States v. Lopez, 649 F.3d l 222, tb cir 20 1 1)' see tz/-s't?1247 (11 . ,
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d 1249 (1 1tb Cir. 2006) (quoting Vnited StatesVnitqd Sfg/ç.l n Bradbury? 466 F.3

th j :()()?)).v.
,Dodds, 34 F.3d 893 (1 1 C r.

The evidence of s4r. Johnson's

determ ine whether or not D efendant Lerner' used excessive force upon M r.

felony and conviction is not relevant to

Jolmson's arrest and under Rule 403, presenting such evidence would be

ççsubstantially outweighed by the danger of unfair prejudice.''

The Eleventh Circuit Court of Appeals Sslrlecognized that Fed. R. Evid. 403

permits the District Court to exclude othelw ise relevant evidence if its probative

value is substantially outweighed by the danger of unfair prejudice'' and Rule 403

dem ands a balancing approach between the degrees of probative value that a piece

of evidence has and its prejudicial effect.(Quotations omitted) Unitqdp qtes !!,

347 F 3d 893 897 (1 1th Cir. 2003).podds, . ,

éionly if the decision to admit evidence over a Rule 403 challenge is

unsupportable when the evidence isviewed in the light most supportive of the

decision . . . constitutes an abuse of discretion.'' United Statqs v. Jqrnigan:
. 
341

th Cir 2003) and (tqhis Rule is an extraordinary remedy whichF.3d 1273, 1285 (1l . ,

should be used sparingly, and indeed, the trial court's discretion to exclude

evidence as unduly prejudicial is nanowlycircumscribed. Id. The jury would

base their decisions on the evidence of M r. Johnson's felony and conviction and

3
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not on the evidence D efendant Lerner used excessive force upon M r. Johnson's

apprehension after he was seized and arrested.

This is a 42 U.S.C. 1983 civil rights complaint filed against Defendant

Lerner for using excessive force during and after M r.Johnson was arrested.

severe facial injuriesDefendant Lerner kickedMr. Johnson in the face causing

after he was placed in handcuffs. M r. Johnson fails to see how his felony and

conviction contributed to D efendant Lerner use of excessive force.

Defendant Lerner claims in his affirmative defense (DE 121, Mr. Johnson

was resisting arrest and w as becom ing com bative. M r. Johnson was neither

charged w ith nor convicted of resisting arrest with violence pursuant to Fla. Stat.

843.01. Therefore, his felony and conviction of sexual battery is not relevant and

cannot be used to prove M r. Johnson did in fact become combative and resisted his

arrest. lf M r. Johnson would have been charged and convicted of resisting arrest

then the evidence of his conviction would have been relevant.

The circumstances surrounding M r.Johnson's felony and conviction would

run the risk of inducing a decision from the jury on a purely emotional basis and

not on the evidence.

W HEREFORE, this motion is based on the pleadings, records, and papers

on file in this action. A ccordingly, M r. Johnson respectfully requests this court to
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exclude evidence of his felony and conviction because such evidence w ould

intlame thejury even if thejury was instructed to disregard it.

Respectfully Submitted,

on nson, 807125
'h .

ade Correctional lnstitution
th street19000 S

.W . 377
Florida City, Florida 33034

CERTIH CATE OF SERYICE

I HEREBY CERTIFY that a true and correct copy of the foregoing m otion

has been fum ished to the following:

United States District Court

Southern D istrict of Florida

Oftsce of the Clerk - Room 8N09

400 N . M iam i Ave.

M iam i, Florida 33128

Joanna Doerfel, Esq.

W eiss, Serota, et a1.

2525 Ponce DeLeon Blvd.

Suite 700

M iam i, Florida 33134

A nd Fas placed in the hands of prison ofticials at Dade Correctional lnstitution for

Daniel L. Abbot, Esq.

W eiss, Serota, et al.

200 East Broward Blvd.

Suite 1900

Ft. Lauderdale, Florida 33301

Robert H. Deflesco 111, Esq.

W eiss, Serota, et al

2525 Ponce D eLeon Blvd.
Suite 700

M iam i, Florida 33 134

the purposes ormailing via u.s. Mail on this i # day of n-ep-jp-une, , 2012.
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D ona d Johnson, 807125
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SERVICE LIST

Case No.: l l-62012-C',lV-COHN

Johnson r. Lelmer

D onald E. Johnson

807125
D ade Correctional lnstitution

th stred19000 S
.W . 377

Florida City, Florida 33034
Pro se Plaintiff

Joanna Doerfel, Esq.

W eiss, Serota, et al.

Counsel for Defendant Lerner

2525 Ponce DeLeon Blvd.

Suite 700

M iami, Florida 33134

Daniel L. Abbot, Esq.

W eiss, Serota, et al.

Counsel for D efendant Lerner

200 East Broward Blvd.

Suite 1900

Ft. Lauderdale, Florida 33301

Robert H. Deflesco 111, E'.s(4.

W eiss, Serota, et a1.

Counsel for Defendant Lerner

2525 Ponce Del-eon Blvd.

Suite 700

M iami, Florida 33134
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