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U.S. District Court
Southern District of Florida (Ft. Lauderdale)
CIVIL DOCKET FOR CASE #: 0:11-cv-61846-DMM

Sweeney v. Almanzar et al

Assigned to: Judge Donald M. Middlebrooks
Referred to: Magistrate Judge Patrick A. White

Cause: 42:1983 State Prisoner Civil Rights

Plaintiff

Russell Sweeney
Prisoner ID: DC #096670

V.
Defendant

Orlando Almanzar
of the Ft. Lauderdale Police
Department

Defendant

Michael Holdorff
of the Ft. Lauderdale Police
Department

Defendant

Paul Rogers
of the Ft. Lauderdale Police
Department

Date Filed: 08/17/2011

Jury Demand: None

Nature of Suit: 550 Prisoner: Civil
Rights

Jurisdiction: Federal Question

represented by Russell Sweeney

DC #096670

Jackson Work Camp
5607 Highway 71 North
Malone, FL 32445

PRO SE

represented by Robert Hunt Schwartz

Meclntosh Schwartz, P.L.

888 SE 3rd Avenue

Suite 500

Fort Lauderdale, FI. 33316
954-556-1483

Fax: 954-760-9531

Email: rhs@mcintoshschwartz.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

represented by Robert Hunt Schwartz

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Robert Hunt Schwartz

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Date Filed # | Docket Text

https://ecf.flsd.uscourts.gov/cgi-bin/DktRpt.pl?437916219431631-L_1_0-1 8/7/2012
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COMPLAINT against Orlando Almanzar, Michael Holdorff, Paul Rogers.
Filing fee $ 350.00. IFP Filed, filed by Russell Sweeney.(jua) (Entered:
08/18/2011)

08/17/2011

Judge Assignment to Judge Donald M. Middlebrooks (jua) (Entered:
08/18/2011)

08/17/2011

Clerks Notice of Magistrate Judge Assignment to Magistrate Judge Patrick A,
White. Pursuant to Administrative Order 2003-19 for a ruling on all pre-trial,
non-dispositive matters and for a Report and Recommendation on any
dispositive matters. (jua) (Entered: 08/18/2011)

08/17/2011

1

MOTION for Leave to Proceed in forma pauperis by Russell Sweeney. (jua)
(Entered: 08/18/2011)

08/25/2011

Jun

ORDER PERMITTING PLAINTIFF TO PROCEED WITHOUT
PREPAYMENT OF FILING FEE BUT ESTABLISHING DEBT TO CLERK
OF $350.00 and Granting 4 Motion for Leave to Proceed in forma pauperis.
Signed by Magistrate Judge Patrick A. White on 8/25/2011. (tw) (Entered:
08/25/2011)

08/25/2011

o)

ORDER OF INSTRUCTIONS TO PRO SE CIVIL RIGHTS LITIGANTS.
Signed by Magistrate Judge Patrick A. White on 8/25/2011. (tw) (Entered:
08/25/2011)

09/26/2011

[~

ORDER RE SERVICE OF PROCESS REQUIRING PERSONAL SERVICE
UPON AND INDIVIDUAL. The United States Marshal shall serve a copy of
the complaint and appropriate summons upon:Officer Orlando Almanzar, Fort
Lauderdale Police Dept., 1300 West Broward Boulevard, Fort Lauderdale, FL.
33312; Officer Michael Holdorff, Fort Lauderdale Police Dept., 1300 West
Broward Boulevard, Fort Lauderdale, FL 33312 and Officer Paul Rogers, Fort
Lauderdale Police Dept., 1300 West Broward Boulevard, Fort Lauderdale, FL
33312. Signed by Magistrate Judge Patrick A. White on 9/23/2011. (tw)
(Entered: 09/26/2011)

09/26/2011

[[o.0]

REPORT AND RECOMMENDATIONS on 42 USC 1983 case re 1 Complaint
filed by Russell Sweeney. Recommending. The excessive use of force claim
should proceed against all three officers. 2. The unlawful search and seizure
claims proceed against the defendant officers. 3. The unlawful arrest claims
proceed against the three officers. Objections to R&R due by 10/14/2011.
Signed by Magistrate Judge Patrick A. White on 9/26/2011. (tw) (Entered:
09/26/2011)

09/28/2011

o

Summons Issued as to Orlando Almanzar. (br) (Entered: 09/28/2011)

09/28/2011

,_..
<

I

Summons Issued as to Michael Holdorff, (br) (Entered: 09/28/2011)

09/28/2011

=

Summons Issued as to Paul Rogers. (br) (Entered: 09/28/2011)

10/03/2011

=

SUMMONS (Affidavit) Returned Executed on 1 Complaint Orlando Almanzar
served on 10/3/2011, answer due 10/24/2011. (yha) (Entered: 10/03/2011)

10/03/2011

SUMMONS (Affidavit) Returned Executed on 1 Complaint Michael Holdorff
served on 10/3/2011, answer due 10/24/2011. (yha) (Entered: 10/03/2011)

https://ecf.flsd.uscourts.gov/cgi-bin/DkiRpt.pl?7437916219431631-L_1_0-1
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SUMMONS (Affidavit) Returned Executed on 1 Complaint Paul Rogers
served on 10/3/2011, answer due 10/24/2011. (yha) (Entered: 10/03/2011)

10/24/2011

Defendants' ANSWER and Affirmative Defenses to Complaint [DE 1] by
Orlando Almanzar, Michael Holdorff, Paul Rogers.(Schwartz, Robert)
(Entered: 10/24/2011)

10/26/2011

SCHEDULING ORDER: Amended Pleadings due by 3/6/2012. Discovery due
by 2/21/2012. Joinder of Parties due by 3/6/2012. Motions due by 3/27/2012..
Signed by Magistrate Judge Patrick A. White on 10/25/2011. (tw) (Entered:
10/26/2011)

11/17/2011

RESPONSE to Defendant's First Request for Production by Russell Sweeney.
(jua) (Entered: 11/17/2011)

01/10/2012

NOTICE of Attormey Appearance by Robert Hunt Schwartz on behalf of
Orlando Almanzar, Michael Holdorff, Paul Rogers (Schwartz, Robert)
(Entered: 01/10/2012)

01/17/2012

ORDER ADOPTING REPORT AND RECOMMENDATIONS ; adopting
Report and Recommendations re § Report and Recommendations. Certificate
of Appealability: No Ruling. Signed by Judge Donald M. Middlebrooks on
1/17/2012. (mg) (Entered: 01/17/2012)

02/06/2012

MOTION for Pretrial Conference or Telephonic Conference by Russell
Sweeney. (jua) (Entered: 02/06/2012)

02/06/2012

MOTION for Discovery by Russell Sweeney. Responses due by 2/24/2012
(jua) (Entered: 02/06/2012)

02/06/2012

Pretrial Statement by Russell Sweeney (jua) (Entered: 02/06/2012)

02/14/2012

ORDER denying 20 Motion motion for status conference and discovery;
denying 21 Motion for Discovery, all discovery requests should be directed to
the defendants.. Signed by Magistrate Judge Patrick A. White on 2/14/2012,
(cz) (Entered: 02/14/2012)

04/26/2012

TRIAL BRIEF Defendants' Pretrial Statement by Orlando Almanzar, Michael
Holdorff, Paul Rogers. (Schwartz, Robert) (Entered: 04/26/2012)

04/26/2012

25

PRETRIAL STIPULATION by Orlando Almanzar, Michael Holdorff, Paul
Rogers (Is)(See Image at DE # 24 ) (Entered: 04/30/2012)

04/30/2012

26

Clerks Notice to Filer re 24 Trial Brief. Wrong Event Selected; ERROR - The
Filer selected the wrong event. The document was re-docketed by the Clerk,
see [de#25]. It is not necessary to refile this document. (Is) (Entered:
04/30/2012)

05/01/2012

27

*Endorsed Order Upon a sua sponte review of the file it is Ordered and
Adjudged that the date for discovery shall be extended to on or before 5/30/12,
and any dispositive motions shall be filed by 6/28/12.. Signed by Magistrate
Judge Patrick A. White on 5/1/2012, (cz) (Entered: 05/01/2012)

07/09/2012

https://ecf.flsd.uscourts.gov/cgi-bin/DktRpt.pl?437916219431631-1. 1 _0-1

REPORT AND RECOMMENDATIONS on 42 USC 1983 case;
Recommending that this case be placed upon the trial calendar of the District

8/7/2012
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Judge. Objections to R&R due by 7/26/2012 Signed by Magistrate Judge
Patrick A. White on 7/9/2012. (br) (Entered: 07/09/2012)

Page 4 of 4

08/07/2012

ORDER ADOPTING REPORT AND RECOMMENDATIONS 28 Report and
Recommendations. Signed by Judge Donald M. Middlebrooks on 8/6/2012.
(1bc) (Entered: 08/07/2012)

PACER Service Center

Transaction Receipt

08/07/2012 10:12:25

{A(;ER v10006 Client Code:

ogin:

Descrintion: Docket Search 0:11-cv-61846-
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

C ase NO. 11-cV-61846-MIDDLEBROOKS/WHITE

The attached hand-written
document
has been scanned and is
also available in the
SUPPLEMENTAL
PAPER FILE
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Case # R
Judge v Mag P/ Vi\; .
' Motn Hp__ Y€s Fee pd & _#u
DED TO
ciao Recelpt #

JACKSON W.C. ON
AUG12/23n A COMPLAINT UNDER THE CIVIL RIGHTS ACT,

42 U,5.C. §1983
Fall 11

FOR MAILING _
UNITED STATES DISTRICT COURT F'LEDbY%i?ng

SQUTHERN DISTRICT OF FLORIDA’ i .

A 17201 |

% ' STEVENM, LARIG S |
rssell\ Snaery a QIS o |

“({Enter ahove the full name ¢of the
plaintiff or plaintiffs in this ).
. action.)

- '/
%zz/o {2 '
/d/’ 2
nter above the full name of ﬁhe ’
defendant or defendants in this’

"action. ) -

Instructions for Filing Complaint by Prisaoners
Under the Civil Rights Act, 42 U.5.C. §1983

’

This packet includes four copies of a complaint form and two
copies of a forma pauperis petition.’ To start an action you must
file an original and one copy of youtr complaint for each
defendant you name and one copy for the court. For example, if
you name two defendants, you must file the original and three
coplies of the complaint, You should also keep an additional
copy of the complaint for your own records. All coples of the
complaint must be identical to the original.

The clerk will not file your complaint unless it conforms to
these instructions and to these forms.
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T 23 e i ety ek o0
1

Your complaint must be legibly handwritten or typewritten.
The plaintiff or plaintiffs must sign and swear to the complaint.
If you need additional space to answer a guestion, you may use
the reverse side .of the form or an additional blank page.

Your complaint can be brought in this court only if one or
more of the named defendants is located within this district.
Further, it is necessary for you to file a separate complaint for
each claim that you have unless they are all related to the same

incident or issue,

In order for this complaint to be filed, it must bhe
accompanied by the filing fee of $ 120.00. In addition, the United
States Marshal will require you to pay the cost of serving the

. complaint on each of the defendants..

If you are unable to pay the filing fee and service costs
for this action, you may petitiun thie court to proceed in forma
pauparis. Two blank petitions for this purpose are included in
this packet. One copy should be filed with your complaint; the
other copy is for your records. .After filling in the petition,
you must have it notarized by a notary public or other offlcer
authorlzed to administer an oath.

‘ You will note that you are required to give facts, THIS
" COMPLAINT. SHOULD  NOT CONTAIN LEGAL ARGUMENTS OR CITATIONS.

When these forms are completed, mail the original and the
copies to the Clerk of the United States District Court for the
Southern District of Florida, 301 North Miami Avenue, Miami,

Florida 33128-7788.

‘I, Previous Lawsuits

A. . Have you begun other lawsuits in state or federal court
dealing with the same facts involved in this action or
otherwise relatlng to your imprisonment?

Yes ) No (
B, I1f your answer to A is yes, describe each lawsuit in
the space below. (If there is more than one lawsuit,

describe the additional lawsuits on another piece of
paper, using the same outline.)

1. Partlies to this previous lawsuit

Plaintiffs:
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II.

Lefandants:

Z. Court (if federal court, name the district; if
state court, name the county): g

3. Docket number:
4, NMame of "judge to whom case was assigned:
5. Disposition (for example: Was the case dismissed?

Was it appealed? Is it still pending?):

6. °~ Approximate date of f£iling lawsuit:

7. Approximate date of disposition:

e ff ZZZ gf -
Place of p esent conflnement

_{Z;d7 ;//7/ 77 ny/?j/ y/ 2222, 7:74/: 3’027141

A. Is there a prisoner grlevance procedure in this ‘
' institution? A/f/,//”’
: Yes No ( )

Did you present the facts relating to your complaint in
the state prisoner grzevance procedure?

Yes { ) No ("""

B.

C. If your answer is YES:

1. What steps did you take?

2. What was the result?




II1.

Iv.
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D. If your answer is NO, explain why not: 4% 207057 s+
A g p / ;
AL IE TN, Wi 2NN, ;f:/ L 2L 227 25 Z 2 2
IG7 Liddoeid Ve N7 " |
AL L wz?ﬁgza LhHLiil.  LePurd Toriert
; -
Parties

place your name in the first blank and

{In Item A below,
e second blank., Do the same

place your present address in
additional plaintiffs, if a

A. Name of 'p;intiff' , 5// j/z@aﬂg)

Address

In Item B ‘below, place the . full name of the defendant in the
first blank, his official position in the second blank, and
his place of employment in.the third blank. Use Item C

for the names, positions, and places of employment of any

additional defendants,
B, Defendant ﬂ?’/}?/ 0/277/?772&’/
is cyloyed as //j’/ ﬂu//ca/ w4
77 /7 WA
at

C. itiong | P z /;772; ,
| e s e A2l
4;1/ /71& C LY 4 ﬁji/%Zmz247/7;7)i2523§775zﬁf?
/9/J// A 23342

Statement of Claim

State here as briefly as possible the facts ¢of your case.
Describe how each defendant is involved., Include alsoc the
names of other persons involved, dates, and places. Do not



. Case 0:11-cv- -
T1-cv-61846-DMM  Jocument 1 Entered on' 8D Doc...( 08/18/2011 Page6ofg =

give any legal arguments or cite any cases or statutes, If
you intend to allege a number of related claims, number and
set forth each claim in a separate paragraph. {(Use as much
space as you need. Attach extra sheet 1f necessary.)

/; (700, 22720 y 7
7
2 .MWWMW,, 7
(7 Lern il Sl B
. 2 Vi vt 74 A D2 IM 2 & 1/ Z
z,?

f:/( 4

T o ) rd te s cn it el ST
- MMWWIM

"

I TALE, a'

IMIIMWW
TV inioind DEL o 17 Tra s wedntons 02, Ao
WWWI

T s dod bt s Wlﬂ”ﬂﬂ

B s 2?2 Fi
”MMM/I/:/ vl A A
- ”M%,,/;J

PLrPd & o far v ) l/; IY/J/ Y 2 ’ //

Il}m
WMIIMM/ /Mg

V. Relief

State briefly exactly what vou want the court to do for you.
Make no legal arguments. (Cite no cases or statutes.,

- //d’ Tl / = UL A Z 4/ P W A LA

ol
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Sk 2. 27 ”’;fj/zg,fy\igﬁ .
%/i? ore ] A parecar /m, éy}/ / %

4&5 JC’ 62’ Zé J-W/W&'zﬂ aa JC ﬁ;mgg& 2t
g wa
/fi‘ﬁ?é prrd z n’:;/? .&//ci:_f fz/‘&:_j’zgcf e(,/
=

2% jjt:f,fza/z g 252 /t;?ﬂ/c /?z(:z/ /% cz7c Jct:/
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74 74

/ r
’ ” 2sd? Pl r b ol v P

PN mm FTl

Signed this /QL' ﬁay_of

VERIFICATION

Sﬁate of : TK;QVV? 51“’ T
County of _ Qé?Z:ZT?E—fZV}k“ )

ﬂUSgS‘e(/ (_Cwée/wy __+ being first
duly sworn, under oath, says: 'that he is the/blq;ntlff ln'th%s
action and knows the content of the above complaint; that it is

true of his own knowledge, except/ﬁs thgse matters that are
stated in it on his lnformabaon and/bel ;f, and as to those

matters he believes to be trgg/
F=plaintiff)

Subscribed and sworn to before me

Ehis __ld-_/_%day of gﬁ;ﬁmgf ,
AOLL -

.o".‘“ Y&y DEBORAH R, LOCKETT 5
« WY COMMISSION # EE 010402
EXPIRES: July 20, 2014
Ve g oo Bondad They Budget Motary Sorvices
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UNITED STATES DISTRICT COQURT
PROVIDED SOUTHERN DISTRICT OF FLORIDA

JACKSO 1o
Nw.C. oN i Case No 11-CV-61846-MIDDLEBROOKS/WHITE
Aug 1 2 ' '

<X
I.

FOR MAILING

£

3 [
AN
FILED byﬁg?j—_ﬂ-c- ,

AUG 17 201

VEN M. LARIMORE
%TLEERKU S. DIST mﬁr

S.D. of FLA
MOTION TO PROCEED IN FORMA PAUPERIS
COMES NOW, AL v LI DI, ~~ ) petitionet, ie above-styled cause and,
pursuant to the provisions of Title 28, United States Code, Seclion-13, peSpectiullymoves for. Iea to procecd in forma pauperis
* without prepayment of fees, cosis of security given therefor. _ 4
AV 9'5..'--._4”/

Daled: ‘ . Ll LA 2o H
, : RS Xibnaturg

.AFFIDAVIT IN SUPPORT OF MOTION
TO PROCEED IN FORMA PAUPERIS

. . bcing first duly sworn, depose and say that 1 am the
pelitioner inthe above-entitled case; that in support of my mgi6n 10 proceed in forma pauperis without being required Lo prepay fees, costs
or give security therefor, I state that because of my poverly | am unable 10 pay the costs of said proceeding or to give security therefor; that 1
believe | am entitled 1o redress; and that thet nature of this action is as follows: .

| further swear that the responses which | have made to questions and instructions hereinbelow relating to may ability to pay

¥/

“yes”, stale the amoun of your salary or wages per month and pive the name and address of your employer.
", state the date of last employment, and the amount of the salary and wages per month which you received.

the cost of this action are (rue.

1. Arc you presently employed? Answer:

a. If answer is
b. If answer is “no

2. Have you received within the past twelve months any incotne from a business, profession or other form ofsc!f-cmploymcnl ot in the
form of 1ent payments imerest, dividends, or other sourec? Answer; ) '

a. If answer is “'yes", describe each source of income, and state the amount received from each during the past twelve months.
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Answer: %7

Il answer is “yes”, sialc the tolal value of the items owned.

Do you own any cash or checking or savings accoum?

a,

4. Do you own any tcal estate, stocks, bonds, no;yaulmnobilcs or other valuable properly (excluding ordinary household furnishing

and clothing)? Answer: e

a. If answer is "yes"”, describe property and state approximate value.

5. List the persons who are dependent upon you for support and state your relationship to those persons.

SUBSCRIBED AND SWORN TO before me this

day of




Case 0:11-cv-61846-DMM  Document 4 Entered on FLSD Docket 08/18/2011 Page 3 of 5

UNITED STATES MSTRICT COURT
SOUTIIERN DISTRICT OF FLORIDA

Case No. __

ORDER ON MOTION TO PROCEED IN FORMA PAUPERIS
UPON CONSIDERATION of the Moticn and Affidavit lo Proceed in Founa Pauperis, it is

_ ORDERED that the Motion to-Proceed in Forma Pauperis without prepayment of costs or fees or the necessity of giving
security therefor in the above-entitied cause be and the same is hereby

U.S. District Judge

" cc:
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) L
4 FLORIDA DEPARTMENT OF CORRECTIONS 07/26/11
IBSR176 (90) INITIAL PAYMENT FOR FILE FEE 15:38:41
FOR: 01/26/2011 PAGE 1
1 -
DC # : 096670 INMT WKME : SWEENEY, RUSSELL L. CURR BAL : § 0.00
HOLDS : § 0.00 LIENS : § 0.00 SPENDABLE : § 0.00
DATE RANGE MONTHLY RVERAGE DEPOSITS  MONTHLY AVERAGE BALANCES
07/30 - oa/28 $ 0.co 3 2.35
08/29 - 09/27 $ 0.00 $ 0.00
09/28 - 10/27 $ 0,00 5 0,00
10/28 - 11/286 5 75.00 5 11.45
11/27 - 12/28 3 0.00 3 0.217
12/27 - 01,728 ] 0.00 s 0.00
AVERAGE OVER & MONTHS DEPOSITS ;: § 12.50
BALANCES : $§ 2.35

CALCULATED INITIAL PAYMENT : § 2,50

Page 4 of 5
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ACCT NAME:; SWEENEY, RUSSELL L,
BED: I11088

PO BOX;

POSTED
JNTE
93/21/11
03/23/11
03/24/11
03/26/11
03/27/11
03/28/11
03/28/11
03/29/11
03/30/11
03/31/11
04/01/11
04/04/11
06/10/11
cE/10/11
06/1a/11
e6/15/11
06/16/11
06/18/11
06/20/11
06/20/11
06/24/11

256
017
017
017
017
017
152
017
917
017
017
017
3790
523
017
017
017
017
017
143
017

WESTERN
CANTEEN
CANTEEN
CANTEEN
CANTEEN
CANTEEN

UNION D
SALES
SALES
SALES
SALES
SALES

PROCESSING FEE

CANTEEN
CANTEEN
CANTEEN
CANTEEN
CANTEEN

SALES
SALES
SALES
SALES
SALES

PROCESSING FEE

MONEY CRDER

CANTEEN
CANTEEN
CANTEEN
CANTEEN
CANTEEN

SALES
SALES
SALES
SALES
SALES

PROCESSING FEE

CANTEEN

SALES

FLORIDA DEPARTMENT OF CORRECTIONS
TRUST FUND ACCOUNT STATEMENT
01/26/2011 - 07/26/2011

FOR:

CCT#: 096670

TYPE: INMATE TRUST

REFERENCE
NUMBER

7275366689
104201192322
10420110323
10420110325
10420110326
10420110327
WEEKLY DRAW
10420110328
10420110329
10420110330
10420110331
10420110403
061011523027
370030925562
10420110613
10420110614
10420110615
10420110617
10420110619
WEEKLY DRAW
10420110623

FAC
ooe
000
Q00
oce
0co
oco
000
coo
coo
coo
cao
coo0
000
599
000
qoe
Q00
q00
aoe
ooe
q0¢

REMITTER/PAYEE

BAYNEAM, ANDRANYTE

SMITH,

PERCY

07/2
15:1
PAGE
. .
BEGINNING BALANCE 01/26/11
+/ - AMOUNT BALANCE
+ $50.00 $50.00
- §6.34 $43.66
- $13.07 §30.58
- 54.24 $26.35
- $2.,44 §23.91
- $8.03 $15.88
- $0.34 $15.54
. $6.54 $9.00
- $1.58 §7.42
- §4.19 §3.23
- §2.03 $1.20
- 51,06 $0.14
- 50.50 $0.36~
+ $25.00 $24.,64
- $10.34 $14.30
- $3.27 $11.03
- $3.73 $7.30
- $1,85 $5.45
" $4.21 51.24
- 50.23 51.01
- 31,01 $0.00
ENDING BALANCE D07/26/11

Page 5 of 5

6/321
9:58
1

§0.00

$0.00
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 11-61846-CIV-MIDDLEBROOKS
MAGISTRATE JUDGE P. A. WHITE

RUSSELL SWEENEY,

Plaintiff, : ORDER PERMITTING PLAINTIFF TO
PROCEED WITHOUT PREPAYMENT OF
V. H FILING FEE BUT ESTABLISHING
DEBT TQ CLERK OF $350.00

ORLANDO ALMANZAR, et al.,

Defendants.

The pro se plaintiff in this case has not paid the Clerk’s
filing fee of $350.00, but has filed a motion to proceed in forma
pauperis with supporting financial affidavit and inmate bank

statement.

On April 26, 1996, 28 U.5.C. §191i5(a) was amended in part to
provide that:

A prisoner seeking to bring a civil action or
appeal a Jjudgment in a civil action or
proceeding without prepayment of fees or
security therefor, in addition to filing the
affidavit filed under paragraph (1), shall
submit a certified copy of the trust fund
account statement {or institutional
equivalent)} for the prisoner for the 6-month
period immediately preceding the filing of the
complaint or notice of appeal, obtained from
the appropriate cfficial of each prison at
which the prisoner is or was confined.

The six month acccunt statement is needed because pursuant to
28 U.5.C. §1915(b), as amended April 26, 1996, if a prisoner brings

a civil action in forma pauperis, the prisoner must be required to
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pay the full filing fee. Initially, the Court must assess 20% of
the greater of

A) the average monthly deposits to the prisoner’s

account; or

B} the average monthly balance in the prisoner’s
account for the six month period immediately preceding the filing

of the complaint.

Thereafter, the prisconer must make payments of 20% of the
preceding month’s income credited to his or her account. The
agency having custody of the prisoner must forward payments from
the prisoner’s account to the Clerk of the Court each time the
amount in the account exceeds $10.00 until the filing fees are

paid.

The plaintiff in this case has filed documentation to

establish that he cannot at present pay the fee,
The statute provides at 28 U.S.C. §1915(b) (4) that:

In no event shall a prisoner be prohibited
from bringing a civil action or appealing a
civil or criminal judgment for the reason that
the prisconer has no assets and noc means by
which to pay the initial partial filing fee.

It is thereupon

ORDERED AND ADJUDGED as follows:
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1. The plaintiff’s motion to proceed in forma pauperis (DE#
4) is granted to the extent that the plaintiff need not prepay even
a partial filing fee in this case, or to prepay costs such as for

service of process.

2. The plaintiff owes the United States a debt of $350.00

which must be paid to the Clerk of the Court as funds become

available.

3. The jail/prison having custody of the plaintiff must make
payments from the prisoner’s account to the Clerk of this Court
each time the amount in the account exceeds $10.00 until the full

filing fee of $350.00 is paid.

DONE AND ORDERED at Miami, Florida, this 25th day of August,
2011.

s/Patrick A. White
UNITED STATES MAGISTRATE JUDGE

cc: Russell Sweeney, Pro 3e
DC# 096670
Jackson Work Camp
5607 Highway 71 North
Malone, FL 32445

Warden/Superintendent
Jackson Work Camp
5607 Highway 71 North
Malone, FL 32445

Aggie Reed, Assistant Financial Administrator
for Clerk of Court
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UNITED STATES DISTRICT COURT
SCUTHERN DISTRICT OF FLORIDA

CASE NO. 11-61846-CIV-MIDDLEBROOKS
MAGISTRATE JUDGE P. A. WHITE

RUSSELL SWEENEY,

Plaintiff,
ORDER OF INSTRUCTIONS TO
v, : PRO SE CIVIL RIGHTS
LITIGANTS
ORLANDO ALMANZAR, et al.,
Defendants.,
The plaintiff in this case is proceeding pro _se. It is

therefore important that he be advised of essential requirements

concerning this case. It is therefore

ORDERED AND ADJUDGED as follows:

1. It is the responsibility of the plaintiff to keep the
Court advised of his Current address at all times. If the
plaintiff's address changes and no change of address is promptly

filed with the Clerk of Court, this case mayv be dismissed for lack
of prosecution. A change of address must be labeled "Notice of

Change of Address" and must not include any motions or other
information except for the new address and the effective date of
the change. The plaintiff must understand that the Court does not
know if the plaintiff is transferred or released unless a change of

address is filed.

2, It is the responsibility of the plaintiff to provide the
full name, title, if any, and address of the defendant(s}. If
service cannot be accomplished upon a defendant due te lack of

information provided by the plaintiff, the case will be dismissed
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as to that defendant(s). If there is only cne defendant and

service cannot be achieved, the entire case will be dismissed.

3. The plaintiff is instructed that the Court has no legal
authority to appeint counsel for the plaintiff in a civil rights
suit. In extraordinary cases, it can reguest a lawyer to represent

the plaintiff, but such cases are rare, and no appointment can be

made in any civil rights case.

q, The plaintiff shall serve upon the defendant(s) and the
defendant {s) upon the plaintiff, or, if appearance by counsel has
been entered, upon their respective counsel, copies of all further
pleadings or other documents submitted for consideration by the
Court. This means that before counsel has appeared for the
defendant (s), the plaintiff shall send to the defendant(s)
personally a copy of every further pleading, motion, or other paper
submitted to the Court. After counsel has appeared for the
defendant (s), the copy shall be sent directly to counsel for the
defendant (s}, rather than to the defendant(s) perscnally. The
plaintiff shall include with each pleading, motion, or other paper
submitted to be filed a certificate stating the date that an
accurate copy of the pleading, motion, or other paper was mailed to
defendant (s) or counsel for defendant{s). If any pleading, motion,
or other paper submitted to the Court does not include a
certificate of service upon the defendant(s) or counsel for the

defendant (s), it will be stricken by the Court.

5. In cases where the plaintiff is filing an "“Amended”
complaint, the plaintiff shall net send a copy of the amended
complaint to the defendants. In such cases, a copy ¢f the amended
complaint and a motion for leave to amend the complaint shall be

filed with the court only and not mailed to any of the defendants.
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6. All pleadings must include the case number at the top of
the first page. The parties shall send the original of every
pleading or document to the Clerk of this Court. Miami cases to be
filed at 400 North Miami Avenue, 8th Floor, Miami, Florida 33128;
Broward cases to be filed at 299 East Broward Boulevard, Room 108,

Fort Lauderdale, Florida 33301; West Palm Beach cases to be filed

at 701 Clematis Street, Room 202, West Palm Beach, Florida 33401.
Each submission shall include 1) a copy of the pleading or
document, and 2) a certificate of service stating the date a true
copy o¢f the pleading or document was sent to the opposing

party(ies) and/or counsel for such party{ies).

7. No original pleading or document shall be sent directly

to a Judge or Magistrate of this Court. Any paper submitted

directly to a Judge or Magistrate rather than to the Clerk will be

disregarded by the Court.

8. The plaintiff is instructed not to send letters to the

Court or to the Clerk. All documents must be filed in accordance

with the Federal Rules of Civil Procedure and copies must be

furnished to opposing counsel, No letter to the Court will be

answered. The plaintiff must understand that letters are not

motions or pleadings and are therefore not docketed in the case.

9. A pro se litigant and his or her family, friends or
acquaintances must not call any Judge’s office for any reason. No
information about the case can be obtained from the Judge’s office.
Brief case status information contained on the docket sheet may be
available from the Clerk of Court, but no Court employee can

provide legal advice to any litigant, pro se or otherwise.
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10. The plaintiff has no counsel to assist in the discovery

process. Attention is therefore drawn to Fed.R.Civ.P. 26{a), which

lists the various forms of discovery available in civil cases. The
plaintiff is instructed that the Court will not grant any motion by
a pro se plaintiff to take depositicns, but will otherwise permit
reasonable, relevant discovery by the methods described in the

Federal Rules of Civil Procedure.

11. It is the plaintiff's responsibility to actively pursue
this case, obtain any essential discovery, file all necessary
pleadings and motions and otherwise comply with all scheduling
orders and prepare the case for trial. Failure to do this will

prebably result in dismissal of the case for lack of prosecution.

12. I1f the plaintiff has been permitted to proceed in forma
pauperis pursuant to 28 U.S.C. §1915(az), he or she must understand
that a §19215(a} order only permits a plaintiff to proceed without
prepayment of costs and fees; it does not mean that the plaintiff
is not obligated under the law to pay the costs and fees when he or
she is able to do so. It is the plaintiff’s responsibility to make
monthly payments of 20% of the preceding month’s income credited to
his or her account, and the agency having custody of the plaintiff
mist forward payments from the plaintiff’s account to the Clerk
each time the amount in the account exceeds $10.00 until the full

filing fee is paid.

At the conclusicon of the case the Court may tax costs against
the losing party or parties, and if the plaintiff wins the case

such an order will probably eliminate any debt for costs such as
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service of process by the Marshal. Otherwise, any costs and fees
incurred by the Marshal on behalf ¢f the plaintiff are properly
billed to the plaintiff.

DONE AND ORDERED at Miami, Florida, this 25th day of August,
2011,

s/Patrick A. White
UNITED STATES MAGISTRATE JUDGE

cc: Russell Sweeney, PBro Se
DC# 096670
Jackson Work Camp
5607 Highway 71 North
Malone, FL 32445
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UNITED STATES DISTRICT COURT
SCUTHERN DISTRICT OF FLORIDA

CASE NO. 11-61846-CIV-MIDDLEBROOKS
MAGISTRATE JUDGE P. A. WHITE

RUSSELL SWEENEY,

Plaintiff,
V. : ORDER RE SERVICE QOF
PROCESS REQUTIRING PERSONAL
ORLANDO ALMANZAR, et al., : SERVICE UPON AN TINDIVIDUAL
Defendants.

The plaintiff in the above-captioned «c¢ivil action 1is

proceeding in forma pauperis.

Fed.R.Civ.P. 4{e) provides that service shall be effected, as

follows:

{e) SERVICE UPON INDIVIDUALS WITHIN A JUDICIAL
DISTRICT OF THE UNITED STATES. Unless otherwise provided
by federal law, service upon an individual from whom a
waiver has not been obtained and filed, other than an
infant or an incompetent person, may be effected in any
judicial district of the United States.

(1) pursuant to the law of the state
in which the district court is
located, or in which service is
effected, for the service of a
summons upon the defendant in an
action brought in the courts of
general jurisdiction of the State;
or

(2) by delivering a copy of the
summons and of the complaint to the
individual personally or by leaving
copies thereof at the individual's
dwelling house or usual place of
abode with some person of suitable
age and discretion then residing
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therein or by delivering a copy of
the summons and of the complaint to
an agent autherized by appointment
or by law toc receive service of
process.

The plaintiff has been permitted to proceed in forma pauperis

and is therefore entitled to service of process at public expense.

Thereupon, it is

ORDERED AND ADJUDGED that the United States Marshal shall

serve a copy ©f the complaint and appropriate summons upon:

Qfficer Orlando Almanzar
Fort Lauderdale Police Dept.
1300 West Broward Boulevard
Fort Lauderdale, FL 33312

Officer Paul Rogers

Fort Lauderdale Police Dept.
1300 West Broward Boulevard
Fort Lauderdale, FL 33312

Officer Michael Holdorff
Fort Lauderdale Police Dept.
1300 West Broward Boulevard
Fort Lauderdale, FL 33312

IN THE EVENT THAT PERSONAL SERVICE CANNOT BE EFFECTED UPON ANY
OF THE NAMED DEFENDANTS, THE MARSHAL IS DIRECTED TO MAKE
SUBSTITUTED SERVICE UPON A RANKING OFFICER AVAILABLE TO ACCEPT
SERVICE AT THE DEFENDANT’S AGENCY/PLACE OF EMPLOYMENT. WHEN DOING

SO0, THE MARSHAL SHALL MAKE CLEAR AND SPECIFIC NOTATIONS ON THE
“PRCCESS RECEIPT AND RETURN, " WHICH RECORD THE ACCEPTING OFFICER'S

FULL NAME, TITLE, AND BADGE NUMBER, IN ADDITION TO THE MARSHAL'S

REMARKS EXPLATNING THE REASON THAT THE NAMED INDIVIDUAL CCOULD NOT

PERSONALLY BE SERVED.
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DONE AND ORDERED at Miami, Florida, this 23rd day of
September, 2011,

s/Patrick A. White
UNITED STATES MAGISTRATE JUDGE

cc: Russell Sweeney, Pro Se
DC #096670
Jackson Work Camp
5607 Highway 71 North
Malone, FL 32445

United States Marshal
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.11-61846-CIV-MIDDLEBROOKS
MAGISTRATE JUDGE P.A. WHITE

RUSSELL SWEENEY,

Plaintiff,
V.
REPORT OQF
ORLANDO ALMANZAR, ET AL., : MAGISTRATE JUDGE
Defendants.

T. Introduction

The plaintiff, Russell Sweeney, currently incarcerated at the
Jackson Work Camp, filed a pro_se civil rights complaint pursuant
to 42 U.3.C. §1983 for damages. (DE# 1). The plaintiff has been

granted leave to proceed in forma pauperis.

This civil action is before the Court for an initial screening
pursuant to 28 U.5.C. §1915.

IT. Analysis

A. Applicable Law for Screening

As amended, 28 U.S5.C, §1915 reads in pertinent part as follows:

Sec. 1915 Proceedings in Forma Pauperis
* * *
(e} (2) Notwithstanding any filing fee, or any

portion thereof, that may have been paid, the court shall
dismiss the case at any time if the court determines that

{B) the action or appeal -
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(i} 1is frivolous or malicious;

(ii) fails to state a c<¢laim on which relief
may be granted; or

{iii) seeks monetary relief from a defendant
who is immune from such relief.
This 1s a civil rights action Pursuant to 42 U.S.C. §1%B3. Such
actions require the deprivation of a federally protected right by
a person acting under color of state law. See 42 U.S5.C. 1983; Polk

County v Dodson, 454 U.5.312 (1981); Whitehorn v Harrelson, 758 F,

2d 1416, 1419 (11 Cir. 1985. The standard for determining whether
a complaint states a claim upon which relief may be granted is the
same whether under 28 U.S5.C. §1915(e) (2)(B) or Fed.R.Civ.P.
12(b){€) or (¢). See Mitchell v. Farcass, 112 F.3d 1483, 1490 (11

Cir. 1997) (“The language cf section 1915(e) (2) (B) (ii) tracks the
language of Federal Rule of Civil Procedure 12(b) (€)"). A complaint
is “frivolous under section 1915{e) “where it lacks an arguable

basis either in law or in fact.” Neitzke v. Williams, 490 U.S. 319,

325 (1989); Bilal wv. Driver, 251 F,3d 1346, 1349 (11 Cir.}, cert.

denied, 534 U.S. 1044 (2001). Dismissals on this ground should
only be ordered when the legal thecries are “indisputably
meritless,” id., 4590 U.S5. at 327, or when the claims rely on
factual allegations that are “clearly baseless.” Denton v,
Hernandez, 504 U.S8. 25, 31 (1992). Dismissals for failure to state
a claim are governed by the same standard as Federal Rule of Civil
Procedure 12(b) {(€¢). Mitchell v. Farcass, 112 F.3d 1483, 14%0 {11
Cir. 1997) (*The language of section 1915(e) (2) {(B) {ii) tracks the
language of Federal Rule of Civil Procedure 12 (b} (6)"”). 1In order
to state a claim, a plaintiff must show that conduct under color of
state law, complained of in the c¢ivil rights suit, viclated the

plaintiff's rights, privileges, or immunities under  the
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Constitution or laws of the United States. Arrington v. Cobb

County, 139 F.3d 865, 872 (11 Cir. 1998).

To determine whether a complaint fails to state a claim upon
which relief can be granted, the Court must engage in a two-step
inquiry. First, the Court must identify the allegations in the
complaint that are not entitled to the assumption of truth. Bell
Atlantic Corp. v, Twombly, 550 U.S. 544, 555 (2007)). Twombly
applies to §1983 prisoner actions. See Douglas v. Yates, 535 F.3d

1316, 1321 {11 Cir. 2008). These include “legal conclusions” and
“[t]lhreadbare recitals of the elements of a cause of action [that
are] supported by mere conclusory statements.” Second, the Court
must determine whether the complaint states a plausible claim for
relief. Id. This is a “context-specific task that requires the
reviewing court to draw on its Jjudicial experience and common
sense.” The plaintiff is required to plead facts that show more
than the “mere possibility of misconduct.” The Court must review
the factual allegations in the complaint "“to determine if they
plausibly suggest an entitlement to relief.” When faced with
alternative explanations for the alleged misconduct, the Court may
exercise its judgment in determining whether plaintiff's proffered
conclusion is the most plausible or whether it is more likely that

no misconduct occurred.®

B. Statement of the Claims

The plaintiff names as defendants Ft. Lauderdale Police Cfficers
Orlando Almanzar, Michael Holdorff, and Paul Rogers. He alleges
that on January 17, 2009, he was approached while sitting in his

parked vehicle by Holdorff, who requested to see his licence and

! The application of the Twombly standard was clarified in
Ashcroft v. Igbal, 129 S.Ct. 1937 (2009).

3
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registration. He claims that Haldorff asked him to get out of the
car, handcuffed him and told him to sit on the ground. He then
allegedly searched his car without consent or prcbable cause. He
asked plaintiff what he was doing in the area and then asked what
was in his mouth. Before plaintiff could respond he grabbed him by
the neck and began choking him. Almanzar and Rodgers started
punching and kicking him and Halderff tazered him on his left side.
Plaintiff states that Almanzar then picked a plastic baggie coff the
ground which appeared to be c¢ocaine. He was then arrested and
charged with possession of cocaine. He c¢laims that on June 25,

2009, the charges were dropped. He seeks monetary damages.

C. Sufficiency of the complaint

Excessive Force

Liberally construing the complaint, Sweeney alleges that the
three officers used excessive force during a seizure in violation

of his Fourth Amendment rights.

Claims of excessive force by police officers are cognizable
under 42 U.S.C. §1983, as are claims that officers who were present

failed to intervene. Fundiller v. City of Cooper City, 777 F.z2d

1436 {11 Cir. 1985). A claim that a law enforcement officer used
excessive force in the course of an arrest, an investigatory stop,
or any other seizure of a free citizen is to be analyzed under the
Fourth Amendment and its "reascnableness" standard. Graham v,
Connor, 490 U.S5. 386 (1989} {"all <¢laims that law enforcement
officers have used excessive force-deadly or not-in the course of
an arrest, investigatory stop, or other 'seizure' of a free citizen
should be analyzed under the Fourth Amendment and its
'reasonableness' standard”); COrtega v. Schram, 922 F.2d 684, 694
(11 Cir. 1991).
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Sweeney states he was choked, kicked and tazered. He has stated
minimally sufficient facts under the Twombly or any “heightened
pleading” standard so that the excessive use of force claim should
proceed against the three officers. A determination of whether the
officers might be entitled to qualified immunity cannot be
determined at this juncture or upcon consideration of a motion to
dismiss. Sweeney has not stated the officers be sued in their
official capacities, and the complaint is construed as a suit

against the defendants in their individual capacities.

Unlawful Search and Seizure

Sweeney also argues that the three officers violated his Fourth
Amendment rights by conducting an unlawful search and seizure.

As stated by the Eleventh Circuit in U.S. wv. Alexander, 835 F.2d

1406, 1408 (11 Cir. 1988), the basic premise of the search doctrine
is that “searches undertaken without a warrant issued upon probable
cause are ‘per se unreasonable under the Fourth Amendment-subject

only to a few specifically established and well-delineated

exceptions.’” (quoting Katz wv. United States, 38% U.3. 347, 357
(1967) ). Whether the encounter constitutes a seizure, thereby
triggering the citizen’s constitutional rights, turns on whether a
reasonable person would feel free to disregard the police and go

about his business. Florida v. Bostick, 501 U.5. 429, 434 (1991).

A seizure occurs when a person submits to an officer's show of
authority. California v. Hodari D., 499 U.S5. 621, 628 {(1991).

In this case, Sweeney alleges that the cofficers handcuffed him
while he was attempting to produce his licence and registration. He
further alleges that they searched the car without permission.
Further, they apparently attempted to forcefully search his person
for drugs. Nothing in the complaint suggests that the officers
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possessed probable cause or reasonable suspicion. In light of the
foregoing, Sweeney alleges sufficient facts under the Twombly
standard to permit the unlawful search and seizure claims to

proceed against the three officers.

False Arrest

Sweeney asserts that the officers violated his constitutional
rights by falsely arresting him. Although a warrantless arrest
without probable cause viclates a person’s constitutionally
protected liberty interest, and forms the basis for a section 1983
claim, Marx v, Gumbinner, 950 F.2d 1503, 1505-06 {11 Cir. 19%0};
Motes v. Mevers, 810 F.2d 1055 (11 Cir. 1987), the Constitution

does not guarantee that only the guilty will be arrested, Baker wv.
McCollan, 443 U.S5. 137 (1979), and the existence of probable cause
is an absolute bar to a section 1983 action for false arrest.

Marx, 950 F.2d at 1506. Moreover, the fact that an arrested

individual is ultimately acquitted, or charges against him are
dropped, is of no consequence in determining the wvalidity of the

arrest. Id. at 1507; Mills v. Town of Davie, 48 F. Supp. 2d 1378,

1380 (8.D. Fla. 1999). Probable cause “requires more than mere

suspicioen, but does not require convincing proof.” Bailey v. Board

of County Commiss’rs of Alachua County, 956 F.2d 1112, 1120 (11

Cir. 1992). The definition of probable cause is well established,
see, e.g., United States v. Elsoffer, 671 F.2d 775 (11 Cir. 1982),

and it has been long recognized that probable cause to arrest
exists where the facts and circumstances within an arresting
officer's knowledge, and of which he had reasonably trustworthy
information, are sufficient for a man of reasonable caution to
believe that an offense has been or is being committed. Hunter v,
Bryant, 502 U.S5. 224, 229 (1991). Moreover, the existence of

circumstances in which an arresting officer has only arguable
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probable cause, if not actual probable cause, is sufficient for a
defendant officer to be entitled to qualified immunity. See Lee v.
Ferraro, 284 F.3d 1188, 1195 {11 Cir. 2002); Scarborough v. Myles,
245 F.3d 1299, 1302 (11 Cir. 2001). Arguable probable cause exists

where reasonable officers in the same circumstances, and possessing
the same knowledge as the defendant officer{s) could have believed
that probable cause existed to arrest. Scarborough, 245 F.3d at
1302.

Following his arrest, the plaintiff states that the charges were
dropped. Although the plaintiff states that a plastic baggie was
found on the floor after the assault, the facts contained in the
complaint do are not sufficient to establish probkabkle cause to
arrest Sweeney at this very early stage. Thus, Sweeney has raised
sufficient factual allegations such that his false arrest claim
should proceed against the officers beyond this initial screening,

as his allegations meet the Twombly standard.

III. Recommendation

1. The excessive use of force claim should proceed against

all three officers.

2. The unlawful search and seizure claims proceed against the
defendant officers.

3. The unlawful arrest claims proceed against the three
officers.

Objections to this report may be filed with the District Judge
within fourteen days of receipt of a copy of the report.
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It is so recommended at Miami, Florida, this 26 day of

September, 2011.

UNITED STATES MAGISTRATE JUDGE

cc: Russell Sweeney, Pro Se
Jackson Work Camp
Malone, FL
Address of record
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AQ 440 (Rev. 12/09) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the

Southern District of Florida

RUSSELL SWEENEY, )
Plaintiff ;

v. ) Civil Action No. 11-61846-Civ-Middlebrooks
ORLANDO ALMANZAR, et al., )
)
Defendant )

SUMMONS IN A CIVIL ACTION

To: (Defendant's name and address)
Officer Orlando Almanzar, Police Officer
Fort Lauderdale Police Department
1300 West Broward Boulevard
Fort Lauderdale, FI. 33312

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ,
P. 12 (a}(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

Russell Sweeney, Pro Se, DC #096670
Jackson Work Camp

5607 Highway 71 North

Malone, FL. 32445

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court,

CLERK OF COURT

e Lol st [t

L ” Signature of Clerk or Dépur)ﬂflerk
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AQ 440 (Rev. 12/09) Sumimons in a Civil Action {Page 2)

Civil Action No.

PROOQOF OF SERVICE

(This section should not be filed with the court unless required by Fed, R. Civ, P. 4 (1))

This summons for rame of individual and title, if any)

was received by me on (date)

O 1 personally served the summons on the individual at (place)

on (date)

3 1 left the summons at the individual’s residence or usual place of abode with (name)

, a person of suilable age and discretion who resides there,

;or

on (date) , and mailcd a copy to the individuali’s last known address; or
O Iserved the sumnions on (rame of individual) , who is
designated by law to accepl service of process on behalf of (name of organization)

on (dafe) sor
O Ireturned the summons unexecuted because ;or
O Other (specify):
My fees are § for travel and § for services, for a total of §

[ declare under penalty of perjury that this information is true.

Date:

Server's signature

Printed name and title

Server's address

Additional information regarding attempted service, etc:
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. Addd(} (Rev, 12/09) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
Southern District of Florida

RUSSELL SWEENEY,
Plaintiff

v, Civil Action No. 11-61846-Civ-Middlebrooks

ORLANDO ALMANZAR, et al.,,

Defendant

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)
Officer Michael Holdorff, Police Officer
Fort Lauderdale Police Department
1300 West Broward Boulevard
Fort Lauderdale, FL. 33312

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ,
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are;

Russell Sweeney, Pro Se, DC #096670
Jackson Work Camp

5607 Highway 71 North

Malone, FL 32445

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

pae: 9] /ﬂ / { &f’a-«w fhefccs

ngnarure of Clerk or ﬁepr@/&lerk
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AO 440 {Rev, 12/09) Summons in a Civil Action {Page 2)
Civil Action No.

PROOF OF SERVICE
{This section should not be filed with the court unless required by Fed. R. Civ. P, 4 (1))

This summons for fname of individual and title, if any)

was received by me on (date)

O Ipersonally served the summons on the individual at ¢place)

on (date) ;or

O Ileft the summons at the individual’s residence or usual place of abode with fhame)

, 8 person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

O 1served the summons on frame of individual) , who is

designated by law to accept service of process on behalf of (rame of organization)

on (date) ; Or
O Ireturned the summons unexecuted because . or
O Other ¢specify).
My fees are § for travel and $ for services, for a total of §

I declare under penalty of perjury that this information is true.

Date:

Server's signature

Printed name and title

Server's address

Additional information regarding attempted service, efc:
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AQ 440 {Rev, 12/09) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the

Southern District of Florida

RUSSELL SWEENEY,

Plaintiff

v, Civil Action No. 11-61846-Civ-Middlebrooks

ORLANDO ALMANZAR, et al.,

Defendant
SUMMONS IN A CIVIL ACTION

To: (Defendant's name and address)
Officer Paul Rogers, Police Officer
Fort Lauderdale Police Department
1300 West Broward Boulevard
Fort Lauderdale, FL. 33312

A lawsuit has been filed against you.

Within 21 days after service of this summons on you {not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R, Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure, The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

Russell Sweeney, Pro Se, DC #096670
Jackson Work Camp

5607 Highway 71 North

Malone, FL. 32445

 you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

ahel (/%M %417%

Date:

Signature of Clerk or De/uty Olerk
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AQO 440 (Rev. 12/09} Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

O 1 personally served the summons on the individual at (place)

on fdate) ;or

O 1 left the summons at the individual’s residence or usual place of abode with (hame)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

O served the summons on thame of individual) , who is

designated by law to accept service of process on behalf of game of organization)

on (date) , or
O Ireturned the summons unexecuted because s or
O Other (specify:
My fees are § for travel and § for services, for a total of §

I declare under penalty of perjury that this information is true.

Date:

Server's signalure

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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Civil Action No. I

i

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ, P. 4 (1))

This summons for (name ofmd:wdmfl and title, if any) 0 r {4 A P 3 Aj M4 L _/J » /) 3 I 1"we E{E&{_{ S

was|received by me on (dare) j } 1_,& Ao

3 Ipersonally served the summons on the individual at (place) o
on (dare) ;or

3 1left the summons at the individual’s residence or usual place of abode with (namej
, a person of suitable age and discretion who resides there,
on (dafe) and mmled a copy to the individual’s last known address; or
. whois

L\Z'I/I served the summons on (rame of indfvidual) {e % LY r/j C‘ 2/ % Lt u 1\)
fq’ [a drf(/ﬁ /4.,

designated by law to accept service of process on behalf of fname oforgamza!mn)
. %/ll’ yor f
{

on (datej 13

Pelie Dbyt o onwmw gy [afu

O Treturned the summons unexecuted because

O Other Gpecify:
{__l:‘j -l_l.l‘.

for travel and $ for services, for a totaj’ljﬁ}:;_;

My fees are §

I declare under penalty of perjury that this information is true.

| g W

. P /,___ra_
er’s sighature

L /\ 4u,g{ s 21 J [?05/17 % &Z9#~“
Pri tea’ name and title

1ITITS WARGTAT € SRICR
. 4TSN 30

T

AN :n\
A TS SR i'm,vlln“ a0

Server s addren

Additional information regarding attempted service, etc:
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UNITED STATES DISTRICT COURT

for the

Southern District of Florida

RUSSELL SWEENEY,

Plaintiff

v, Civil Action No. 11-61846-Civ-Middlebrooks

ORLANDO ALMANZAR, et al.,

To:

Defendant
SUMMONS IN A CIVIL ACTION

Defendant's name and address)

Officer Orlando Almanzar, Poliee Officer
Fort Lauderdale Police Department

1300 West Broward Boulevard

Fort Lauderdale, F1, 33312

A lawsuit has been filed against you.

arc

P.12
the ¥
whdse name and address are:

Russ

Jackson Work Camp
5607 Highway 71 North
Malpne, F1. 32445

You

Date:

¢ United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ,
{a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
ederal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,

{ Within 21 days after serviee of this summons on you (not counting the day you reeeived it) — or 60 days if you
h

ell Sweeney, Pro Se, DC #096670

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
also must file your answer or motion with the court.

CLERK OF COURT

i fhs

|
S:gnamre of Clerk or ﬂepu Clerk {
i
|
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Civil Tction No.
PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed, R. Civ. P. 4 (1))

Ao//w({ 'fo/f_&ppﬁcz'/

This summons for (name ofindividTl and title, if'any) N\{ (,L\ tErR

{f

¥

was 7 ceived by me on (date) 419

O 1 personally served the summons on the individual af (place)

on (date) ;or

0 1 left the summons at the individual’s residence or usual place of abode with (hame)
, & person of suitable age and discretion who resides there,

, and mailed a copy to the individual’s last known address; or

on (date)

D/Iscrvcd the summeons on (name of individyal) f? gwu/ﬁl {ou /lr {igese 4
DAy { 2 _— -

designated by law to accept service of process on behalf of (name of organization) ) f/f , i 4~

.P“"‘;t Dz;u/fmf?/ o on (date) fbj/ﬁ/u

(O 1returned the summons unexecuted because

0 Other (specifp):

for travel and $

My fees are §

I declare under penalty of perjury that this information is true,

Date: 24211 i
' Mrver 's signatire

. Stembvy, Nvsm 4 3730

_UNTTRD SRS cemrer
297 FAST S0 VARG ROL) £S5 1D, ROGGN 212
VGHE LAUEERDALE FLORIDA 33301 50

Server's address

Additional information regarding attempted service, etc:

SCANNED
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UNITED STATES DISTRICT COURT

for the

Southern District of Florida

RUSSELL SWEENEY,

Plaintiff

V.
ORLANDO ALMANZAR, et al,,

Civil Action No. 11-61846-Civ-Middlebrooks

To:

Defendant

SUMMONS IN A CIVIL ACTION

Defendant's name and address)

Officer Michael Holdorff, Police Officer
Fort Lauderdale Police Department

1300 West Broward Boulevard

Fort Lauderdale, FL 33312

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you

are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.

P. 12
the F
whos
Russi
Jackd
5607
Malg

You i

Date:

(a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
ederal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,

e name and address are:

ell Sweeney, Pro Se, DC 096670

on Work Camp

Highway 71 North

ne, FL. 32445

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
150 must file your answer or motion with the court.

CLERK OF COURT

9lec (Poseie flohg s

} Signature of Clerk or De/(m{v Cﬁ@k
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Civil Action No.

PROOF OF SERVICE
{(This section should not be filed with the court unless required by Fed. R. Civ. P, 4 (1))

This summons for (name of individual and title, if any) p G ul

was feceived by me on (date) 7 4y K

O 1 personally served the summons on the individual at (place

[&975/‘) /‘]lxlu; 0-{5;“,‘!
- | q“ e

on fdate) ,or

3 1left the summons at the individual's residence or usual place of abode with (hame)
, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

J[ served the summons on fhame of individual) p‘ S ‘“"'15'/5‘ 6 “’4 é” I.,}-ﬂ 1 , who is

designated by law to accept serviee of process on behalf of (name of (')rganization) , Fr[ , L g v u(.(,/(j 4 / &

’?" h"’-f ()/ff /‘}"‘1 M’{/ ~ on(date) ) ]/ _3/1{ : or

3 I returned the summons unexecuted because

O Other (specifiy): W T

My fees are § for travel and $

1 declare under penalty of perjury that this information is true. !
L

Date _Ja‘l}/ﬂ Q,/

Server's sighature

V4 .
Dun,p S‘}‘{.-A(j ()JSﬁ /,_4‘ JFY0

N T ,
Prinied hame and title
LNTTER GrArra siinemms g spngroy
: R

L SR N KRR et R
N . LT gt p RIRI
LRI AN R R Y L VI L St T S N DR AP 4

Server 's address

Add+iona] information regarding attempted service, etc:
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UNITED STATES DISTRICT COURT

for the

Southern District of Florida

RUSSELL SWEENEY,
Plaintifff

v Civil Action No. 11-61846-Civ-Middlebrooks

ORLANDO ALMANZAR, et al,,

Defendant

SUMMONS IN A CIVIL ACTION

To:l(Defendant s name and address)
Officer Paul Rogers, Police Officer
Fort Lauderdale Police Department
1300 West Broward Boulevard
Fort Lauderdale, FL 33312
|

A lawsuit has been filed against you. “

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
ar¢ the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P.[12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
thg Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,

whose name and address are:

Ryssell Sweeney, Pro Se, DC #096670

Japkson Work Camp

5807 Highway 7! North ;
lone, FL 32445 !

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
Ypu also must file your answer or motion with the court.

CLERK OF COURT

pate: - . . e SN U : jﬂ._“_. S
P Signature of Clerk or/Deputy Clerk f7

I

i

o BRI
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 11-61846-CIV-MIDDLEBROOKS

RUSSEL]L. SWEENEY,

Plaintiff,
Vs,
ORLANDO ALMANZAR, MICHAEL HOLDORFF,
PAUL ROGERS, of the Fort Landerdale Police
Department,

Defendants.

DEFENDANTS ORLANDO ALMANZAR, MICHAEL HOLDORFF AND PAUL
ROGERS’ ANSWER & AFFIRMATIVE DEFENSES
TO PLAINTIFF’S COMPLAINT [DE 1]

Defendants, ORLANDO ALMANZAR (“ALMANZAR”), MICHAEL HOLDORFF
(“HOLDORFF?”) and PAUL ROGERS (“ROGERS”) by and through their undersigned counsel,
hereby file their Answer and Affirmative Defenses to Plaintiff’s RUSSELL SWEENEY’S
(“SWEENEY™) Complaint [DE 1], and state as follows:

1. ALMANZAR, HOLDORFF and ROGERS deny each and every allegation contained
within SWEENEY’S Complaint [DE 1] and demand strict proof thereof.

AFFIRMATIVE DEFENSES

2. ALMANZAR, HOLDORFF and ROGERS allege and assert that they are entitled to
qualified immunity because they did not act in any way that would violate any clearly established
rights guaranteed to SWEENEY under the Constitution of the United States and/or under any

statutory law, of which a reasonable person and/or reasonable police officer would have known.
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2, ALMANZAR, HOLDORFF and ROGERS allege and assert that, at all times
material, they had probable cause and/or arguable probable cause, and/or reasonable suspicion, and a
duty, as well as lawful authority, to stop, detain, search, and/or arrest SWEENEY.

3. ALMANZAR, HOLDORFFE and ROGERS allege and assert that the actions taken by
them, including any alleged use of force, with regard to the apprehension and arrest of SWEENEY,
were reasonable upon objective evaluation and not so grossly disproportionate to the need to take
those actions so as to warrant recovery pursuant to 42 U.S.C. § 1983.

4, ALMANZAR, HOLDORFF and ROGERS allege and assert that, at all times
material, they used only such force as was reasonable or necessary under the circumstances.

5. ALMANZAR, HOLDORFF and ROGERS allege and assert that SWEENEY
unjustifiably resisted lawful arrest with and/or without violence as prohibited by § 776.051, §
843.01, and/or § 843.02, Fla.Stat.

6. ALMANZAR, HOLDORFF and ROGERS allege and assert that, at all times
material, they used only such alleged force as was justifiable as enumerated in § 776.05,§ 776.051,
and § 776.07, Fla.Stat., i.e., pursuant to arrest, in self defense, in the protection of others, and/or in
attempts to prevent an escape.

7. ALMANZAR, HOLDORFF and ROGERS allege and assert that SWEENEY’s
conduct is the sole cause of his alleged injuries and damages, if any.

8. ALMANZAR, HOLDORFF and ROGERS allege and assert that SWEENEY has
failed to mitigate his alleged damages.

DEMAND FOR ATTORNEY'’S FEES

9. ALMANZAR, HOLDORFF and ROGERS further demand reasonable attormeys' fees

and costs pursuant to 42 U.S.C. § 1988, should they prevail in this action.
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RESERVATION OF RIGHTS

10. ALMANZAR, HOLDORFF and ROGERS reserve the right to amend and
supplement these affirmative defenses adding such affirmative defenses as may appear to be
appropriate upon further discovery being conducted in this case.

WHEREFORE, having fully answered SWEENEY’s Complaint [DE 1], ALMANZAR,
HOLDORFF and ROGERS pray they be dismissed with prejudice and costs and fees awarded to
ALMANZAR, HOLDORFF and ROGERS.

Dated: October 24, 2011 Respectfully submitted,
Fort Lauderdale, Florida

s/Robert H. Schwartz
ROBERT H. SCHWARTZ (301167)
rhsi@mcintoshschwartz.com
McINTOSH SCHWARTZ, P.L.
888 Southeast 3™ Avenue, Suite 500
Fort Lauderdale, Florida 33316
Telephone: (954) 556-1483
Facsimile: (954) 760-9531

CERTIFICATE OF SERVICE

I hereby certify that on October 24, 2011, I electronically filed the foregoing document with

the Clerk of the Court using CM/ECF. I also certify that the foregoing document is being served this
day on all counsel of record or pro se parties identified on the attached Service List in the manner
specified, either via transmission of Notices of Electronic Filing generated by CM/ECF or in some
other authorized manner for those counsel or parties who are not authorized to receive electronically

Notices of Electronic Filing.

s/Robert H. Schwartz
ROBERT H. SCHWARTZ
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SWEENEY V. ALMANZAR, HOLDORFF and ROGERS
Case No. 11-61846-C1V-MIDDLEBROOKS

SERVICE LIST

Russell Sweeney, Pro Se
DC#096670

Jackson Work Carmp
5607 Highway 71 North
Malone, Florida 32445
Pro Se Plaintiff

[via Regular U.S. Mail]
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE N&. 11-61846-CIV-MIDDLEBRQOKS
MAGISTRATE JUDGE P. A. WHITE

RUSSELL SWEENEY,

Plaintiff,
ORDER SCHEDULING PRETRIAL
V. : PROCEEDINGS WHEN PLAINTIFF
IS PROCEEDING PRO SE

ORLANDO ALMANZAR, et al.,

Defendants.

The plaintiff in this case is incarcerated, without counsel,
so that 1t would be difficult for either the plaintiff or the
defendants to comply fully with the pretrial procedures required by
Local Rule 16.1 of this Court. It is thereupon

ORDERED AND ADJUDGED as follows:

1. All discovery methods listed in Rule 26{a), Federal Rules
of Civil Procedure, shall be completed by February 21, 2012. This

shall include all motions relating to discovery.

2. All motions to Jjoin additional parties or amend the

pleadings shall be filed by March 6, 2012,

3. 211 motions to dismiss and/or for summary judgment shall

be filed by March 27, 2012.

4, On or before April 10, 2012, the plaintiff shall file
with the Court and serve upon counsel for the defendants a document

called "Pretrial Statement." The Pretrial Statement shall contain

the following things:
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{a} A Dbrief general statement of what
the case is about;

{b} A written statement of the facts
that will be offered by oral or
documentary evidence at trial; this
means that the plaintiff must
explain what he intends to prove at
trial and how he intends to prove
it;

(¢} A list of all exhibits to be offered
into evidence at the trial of the
case;

{dy A 1list of the full names and
addresses of places of employment
for all the non-inmate witnesses
that the plaintiff intends to call
{(the plaintiff must notify the Court
of any changes in their addresses);

(e} A list of the full names, inmate
numbers, and places of incarceration
cf all the inmate witness that
plaintiff intends to call (the
plaintiff must notify the Court of
any changes in their places of
incarceration); and

(f) A summary of the testimony that the
plaintiff expects egach of his wit-
nesses to give.

5. On or before April 24, 2012, defendants shall file and
serve upon plaintiff a "Pretrial Statement,” which shall comply

with paragraph 4{a)-(f).

6. Fallure of the parties to disclose fully in the Pretrial
Statement the substance of the evidence to be offered at trial may
result in the exclusion of that evidence at the trial. Excepticns

will be (1) matters which the Court determines were not discover-
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able at the time of the pretrial conference, (2} privileged mat-

ters, and (3) matters to be used solely for impeachment purposes.

7. If the plaintiff fails to file a Pretrial Statement, as
required by paragraph 4 of this order, paragraph 5 of this order
shall be suspended and the defendants shall neotify the Court of
plaintiff's failure to comply. The plaintiff is cautioned that

failure to file the Pretrial Statement may result in dismissal of

this case for lack of prosecution.

8. The plaintiff shall serve upon defense counsel, at the
address given for him/her in this order, a copy of every pleading,
motion, memorandum, or other paper submitted for consideration by
the Court and shall include on the original document filed with the
Clerk of the Court a certificate stating the date that a true and
correct copy of the pleading, motion, memorandum, or other paper
was mailed to counsel. All pleadings, motions, memoranda, or other
papers shall be filed with the Clerk and must include a certificate

of service or they will be disregarded by the Court.

9. A pretrial conference may be set pursuant to Local
Rule 16.1 of the United States District Court for the Southern
District of Florida, after the pretrial statements have been filed.
Prior to such a conference, the parties or their counsel shall meet

in a good faith effort to:

{a) discuss the possibility of settlement;

{b) stipulate {(agree) in writing to as many
facts and issues as possible to avoid
unnecessary evidence;

(c) examine all exhibits and documents
proposed to be used at the trial, except
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that impeachment documents need not be
revealed;

(d} mark all exhibits and prepare an exhibit
list;

(e} 1nitial and date opposing party's
exhibits;

(f) prepare a list of motions or other
matters which require Court attention;
and

(g) discuss any other matters that may help
in concluding this case.

10. All motions filed by defense counsel must include a

proposed order for the undersigned Magistrate Judge’s signature,

DONE AND ORDERED at Miami, Florida, this 25th day of October,
2011.

s/Patrick A. White
UNITED STATES MAGISTRATE JUDGE

cc:  Russell Sweeney, Pro Se
DC #096670
Jackson Work Camp
5607 Highway 71 North
Malone, FL 32445

Robert H. Schwartz, Esquire
McIntosh Schwartz P.L.

888 S.E. Third Avenue

Suite 500

Fort Lauderdale, FL 33335-9%002

Hon. Donald M. Middlebrooks, United States District Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. // ¢v 41940 bdram

The attached hand-written
document
has been scanned and is
also available in the
SUPPLEMENTAL
PAPER FILE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 11-61846-CIV-MIDDLEBROOKS

RUSSELL SWEENEY,
Plaintiff,
Vvs.
ORLANDO ALMANZAR, MICHAEL HOLDORFF,
PAUL ROGERS, of the Fort Lauderdale Police

Department,

Defendants.

NOTICE OF ATTORNEY APPEARANCE

THE CLERK of the above-styled Court will please enter the appearance of ROBERT H.
SCHWARTZ, ESQUIRE, of McINTOSH SCHWARTZ, P.L., 888 S.E. Third Avenue, Suite 500,
Fort Lauderdale, Florida 33316, as counsel for Defendants, ORLANDO ALMANZAR, MICHAEL

HOLDORFF, and PAUL ROGERS.

Dated: January 10, 2012 Respectfully submitted,
Fort Lauderdale, Florida

s/Robert H. Schwartz
ROBERT H. SCHWARTZ (301167)
rhs@mcintoshschwartz..com
MCcINTOSH SCHWARTZ, P.L.
888 Southeast Third Avenue, Suite 500
Fort Lauderdale, Florida 33316
Telephone: (954) 660-9888
Facsimile: (954) 760-9531
Counsel for Defendants

.-
MCINTOSH SCHWARTZ, P.L.
888 SOUTHEAST 3RO AVENUE - SUITE 500 - FORT LAUDERDALE, FL 33316 - TELEPHCNE (954 6602888 FAX (8254) 760053
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CERTIFICATE OF SERVICE

1 hereby certify that on January 10, 2012, I electronically filed the foregoing document with

the Clerk of the Court using CM/ECF. 1 also certify that the foregoing document is being served this
day on all counsel of record or pro se parties identified on the attached Service List in the manner
specified, either via transmission of Notices of Electronic Filing generated by CM/ECF or in some
other authorized manner for those counsel or parties who are not authorized to receive electronically

Notices of Electronic Filing.

s/Robert H. Schwartz
ROBERT H. SCHWARTZ

-2-
MCINTOSIH SCHWARTZ. P.L.
888 SOUTHEAST 3RD AVENUE - SUITE S00 - FORT LAUDERDALE, FL 33316 - TELEPHONE (954) 8§80-BBBS8 FAX (954} 7600531
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SWEENEY V. ALMANZAR, HOLDORFF and ROGERS
Case No. 11-61846-CIV-MIDDLEBROOKS

SERVICE LIST

Russell Sweeney, Pro Se
DC#096670

Jackson Work Camp
5607 Highway 71 North
Malone, Florida 32445
Pro Se Plaintiff

[via Regular U.S. Mail]

-3
MCINTOSH SCHWARTZ, P.L.
888 SOUTHEAST 32RD AVENUE - SUITE SO0 - FORT LAUDERDALE. FL 23318 - TELEPHONE (954) 6600888 FAX (054) 7609523
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 11-61846-CIV-MIDDLEBROOKS/WHITE

1
ofd > U
9r% = Z
RUSSELL SWEENEY oS o |
|98 na i
: N |
Plaintiff, S8 RS .
o83 o
- 0m 0
V.
ORLANDO ALMANZAR, et al.,
Defendants.

/

ORDER ADOPTING REPORT AND RECOMMENDATION

THIS CAUSE is before the Court upon the Report and Recommendation (DE 8) of
Magistrate Judge Patrick A. White, filed September 26, 201 1. The Court notes that no objections to
the Report have been filed, and the time for filing such objections has passed. The Court notes that
even though Defendants were not served until October 3, 2011, as of today, none of the Defendants
have filed an objection. As no timely objections were filed, the Magistrate Judge's factual findings
in the Report are hereby adopted and deemed incorporated into this opinion. LoConte v. Dugger,
847 F.2d 745, 749-50 (11th Cir. 1988), cert. denied, 488 U.S. 958 (1988); RTC v. Hallmark
Builders, Inc,,996 F.2d 1144, 1149 (11th Cir. 1993).
Although no timely objections were filed, the Court has conducted an independent de novo
review of the Report and record and is otherwise fully advised in the premises. The Court agrees
with the Magistrate's conclusion that for the limited purpose of an initial screening of Plaintiff’s

Complaint pursuant to 28 U.S.C. § 1915, Plaintiff has alleged a claim of due process violation
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pursuant to 42 U.S.C. § 1983,

For the reasons stated in the Report of the Magistrate Judge and upon an independent review
of the file, it is hereby

ORDERED AND ADJUDGED that United States Magistrate Judge White's Report (DE
8} is RATIFIED, ADOPTED, AND APPROVED in its entirety.
It is further

ORDERED AND ADJUDGED that Plaintiff’s claims against Defendants may proceed.

DONE AND ORDERED in Chambers at West Palm Beach, Florida, this /7 day of

January, 2012.

7

[

DONALD M, MIDDLEBROOKS
UNITED STATES DISTRICT JUDGE

Copies to: Magistrate Judge White;
All Counsel of Record;
Russell Sweeney, pro se
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORID A

Case NO. /7 cv ¢/¢v4 D

The attached hand-written
document
has been scanned and is

also available 1n the
SUPPLEMENTAL
PAPER KFILE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. // oy £/PUL Dmm

The attached hand-written
document
has been scanned and is
also avaiulable 1n the
SUPPLEMENTAL
- PAPER FILE
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ﬁNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case NO. /oy €/89¢ doen

The attached hand-written
document
has been scanned and is
also available 1n the
SUPPLEMENTAL
PAPER FILE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 11-61846-CIV-MIDDLEBROOKS

RUSSELL SWEENEY,
PlaintifT,
VS,
ORLANDO ALMANZAR, MICHAEL HOLDORFF,
PAUL ROGERS, of the Fort Lauderdale Police

Department,

Defendants.

DEFENDANTS’ PRETRIAL STATEMENT

Defendants, ORLANDO ALMANZAR (“*ALMANZAR™), MICHAEL HOLDORFF
(“HOLDORFF™), and PAUL ROGERS (“ROGERS”), by and through their undersigned counsel,
and pursuant to the Court’s Order Scheduling Pretrial Proceedings When Plaintiff is Proceeding Pro
Se, dated October 25, 2011 [DE 16], hereby file their Pretrial Statement:

A. Brief General Statement of the Case

This is a claim against Fort Lauderdale Police Officers ALMANZAR, HOLDORFF and
ROGERS alleging unlawful arrest, unlawful search and seizure and excessive use of force.

B. Written Statement of the Facts to be Offered at Trial

The Plaintiff, RUSSELL SWEENEY (“SWEENEY™) alleges that on January 17, 2009, he
was approached while sitting in his vehicle by Officer HOLDORFF. HOLDORFF requested to see
his license and registration and he alleges that HOLDORFF requested that he get out of his vehicle.

Subsequently he alleges that he was handcuffed and told to sit on the ground. SWEENEY then

-
MCINTCSH SCHWARTZ, P.L.
888 S50UTHEAST 3RD AVENUE - SUNTE 500 - FORT LAUDERDALE, FL 33216 - TELEPHONE (854 G6C-0688 FAX{054) 760053 |
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alleges that his car was searched without his consent or without probable cause and that he was
asked what he was doing in the arca and what he had in his mouth. He further alleges that
ALMANZAR and ROGERS battered him and that he was tasered by HOLDORFF. He then alleges
that ALMANZAR found a plastic baggie of cocaine near his person on the ground and that he was
arrested and charged with possession of cocaine. He alleges that on June 25, 2009 the charges were
dropped and that he seeks monetary damages.

Officer HOLDOREFF alleges that on January 17, 2009 at 4:45 a.m. he responded to 2300
West Broward Boulevard in response to a call for service. The call indicated that Debra Erronberg
was being held against her will by a black male in a Chevrolet Pick-Up Truck. Contact with made
with Erronberg who was incoherent and appeared to be intoxicated. While talking with Erronberg
HOLDORFF noticed a black Chevrolet Pick-Up Truck pulled into the parking lot. The truck and its
driver were identified by Erronberg. Contact was made with SWEENEY and HOLDORFF asked
SWEENEY for identification, registration and insurance. RUSSELL produced a Florida driver’s
license and registration indicating that the vehicle belonged to him. HOLDORFF noticed a small
plastic baggie with white powder residue on the driver’s side floor and, at that point, directed
SWEENEY to exit the vehicle and sit on the ground near the left rear wheel of the vehicle.
HOLDOREFF recovered the baggie which tested positive for cocaine.

During further questioning HOLDORFF observed a.small baggie inside SWEENEY ’s mouth
and HOLDORFF attempted to force SWEENEY fto spit the drugs out. SWEENEY attempted to get
up {rom his seated position and Officer ALMANZAR and HOLDORFF rolled him on his stomach
but he refused to place his hands behind his back. He was commanded to place his hands behind his
back and stated that he was under arrest. SWEENEY resisted and HOLDORFF attempted to tase

him. After a brief struggle SWEENEY was placed into custody and the cocaine was taken into

.p-
MCINTOSH SCHWARTZ, P.L,
888 SOUTHEAST 3RD AVENUE - BUITE SO0 - FORT LAUDERDALE. FL 32216 - TELEPHONE (254) 860-9886 FAX (954) 760-053 |
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evidence,
A Probable Cause Affidavit was prepared charging SWEENEY with possession of cocaine.
C. Exhibit List

1. 1-17-2009 Arrest Affidavit Complaint and Summary of Plaintiff’s Arrest in Case No.
09000996CF10A.

2. Any and all discovery submitted in Case No. 09000996CF10A regarding all criminal
proceedings in the aforementioned case.

3. All sworn statements or admissions given by ALMANZAR, HOLDOREFF,
ROGERS, Debra Erronberg and Janet Gattormo to Defendant’s arrest on 1/17/2009
and Case No. 11-61846-ClV and Criminal Case No. 09000996CF10A.

4, Any and all photographs, tapes and all evidence in regards to the Criminal discovery
pursuant to Fla.R.Crim.P 3.220 and in regard to Case No. 09000996CF10A.

5. All evidence taken from SWEENEY will be offered at trial.

6. Any and all exhibits listed by SWEENEY.

7. Rebuttal exhibits;
8. Impeachment exhibits;
9. Defendants reserve the right to amend their list of exhibits upon proper

notice to SWEENEY.
D. Witness List

1. Officer Orlando Almanzar
Can and should be contacted through:
c/o Mclntosh Schwartz, P.L.
888 SE 3" Avenue, Suite 500
Fort Lauderdale, FL 33316

2. Officer Michael Holdorff
Can and should be contacted through:
c/o MclIntosh Schwartz, P.L.
888 SE 3" Avenue, Suite 500
Fort Lauderdale, FL 33316

-a-
MCINTOSH SCHWARTZ, P.L.
886 SOUTHEAST 3RD AYENUE - SUITE SOC - FORT LAUDERDALE, FL 33316 - TELEPHONE (854) GE0-6888 FAX (954) 760-8531
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3. Officer Paul Rogers
Can and should be contacted through:
¢/o Mclntosh Schwartz, P.L.
888 SE 3" Avenue, Suite 500
Fort Lauderdale, FL 33316
4, Any and all listed by SWEENEY.,
5. Impeachment Witnesses
6. Rebuttal Witnesses

7. ALMANZAR, HOLDORFF and ROGERS reserve the right to amend
their list of witnesses upon proper notice to SWEENEY.

E. Inmate Witness List

None

F. Summary of Testimony of Witnesses

The testimony of ALMANZAR, HOLDORFF and ROGERS would be consistent
with the Statement of Facts contained in sub-paragraph B.

Dated: April 26, 2012 Respectfully submitted,
Fort Lauderdale, Florida

s/Robert H. Schwartz
ROBERT H. SCHWARTZ (301167)
rhsédmceintoshschwartz..com
McINTOSH SCHWARTZ, P.L.
888 Southeast Third Avenue, Suite 500
Fort Lauderdale, Florida 33316
Telephone: (954) 660-9888
Facsimile: (954) 760-9531
Counsel for Defendants

-4~
MCINTOSH SCHWARTZ, P.L.
8668 SOUTHEAST 2RD AVENUE - SUIME S5CC - FORT LAUDERDALE. FL 33216 - TELEPHONE (654) 660-0880 FAX (954) 760-G53 1
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CERTIFICATE OF SERVICE

I hereby certify that on April 26, 2012, I electronically filed the foregoing document with the
Clerk of the Court using CM/ECF. 1 also certify that the foregoing document is being served this day
on all counsel of record or pro se parties identified on the attached Service List in the manner
specified, either via transmission of Notices of Electronic Filing generated by CM/ECF or in some
other authorized manner for those counsel or parties who are not authorized to receive electronically

Notices of Electronic Filing.

s/Robert H. Schwartz
ROBERT H. SCHWARTZ

G-
MCINTCSH SCHWARTZ, P.L.
888 SOUTHEAST 2RD AVENUE - SUME 500 - FORT LAUDERDALE, FL 33316 - TELEPHONE {254) 66008688 FAX (D54) 760-9531
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SWEENEY V. ALMANZAR, HOLDORFF and ROGERS
Case No. 11-61846-CIV-MIDDLEBROOKS

SERVICE LIST

Russell Sweeney, Pro Se
DCH#H0O96670

Jackson Work Camp
5607 Highway 71 North
Malone, Florida 32445
Pro Se Plaintiff

[via Regular U.S. Mail]

G-
MCINTOSH SCHWARTZ, P.L.
886 SOUTHEAST JRD AVERUE - SUITE SO0 - FORT LAUDERDALE, FL 33316 - TELEPHONE (©54) 660-GBBE FAX (854) 7600531
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 11-61846-CIV-MIDDLEBROOKS
MAGISTRATE JUDGE P.A. WHITE

RUSSELL SWEENEY,
Plaintiff,

v. : REPORT THAT CASE IS
READY FOR TRIAL

ORLANDO ALMANZAR, et al.,

Defendants.

This priscner c¢ivil rights case was referred to the
undersigned feor preliminary proceedings pursuant to 28 U.S.C.

§636 (b} (1).

The dates in the pre-trial scheduling crder have passed, and
there are no moticons pending. No dispesitive motions have been

filed, and the case is now at issue.

It is therefore respectfully recommended that this case be

placed upon the trial calendar of the District Judge.

DONE AND ORDERED at Miami, Florida, this 9* day of July, 2012.

UNITED STATES MAGISTRATE JUDGE

cc: Russell Sweeney, Pro Se
DC#096670
Jackson Work Camp
Address of record

Robert Hunt Schwartz, Esg.
Attorney of record



Case 0:11-cv-61846-DMM Document 29 Entered on FLSD Docket 08/07/2012 Page 1 of 2

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 11-61846-C1V-MIDDLEBROOKS/WHITE

RUSSELL SWEENEY,
Plaintiff,
V.
ORLANDO ALMANZAR, et al.,

Defendants.

/

ORDER ADOPTING REPORT AND RECOMMENDATION

THIS CAUSE is before the Court upon the Report and Recommendation (DE 8) of

Magistrate Judge Patrick A, White, filed September 26, 2011, The Court notes that no objections to
the Report have been filed, and the time for filing such objections has passed. The Court notes that
even though Defendants were not served until October 3, 201 1; as of today, none of the Defendants
have filed an objection. As no timely objections were filed, the Magistrate Judge's factual findings
in the Report are hereby adopted and deemed incorporated into this opinion. LoConte v. Dugger,
847 F.2d 745, 749-50 (11th Cir. 1988), cert. denied, 488 U.S. 958 (1988); RTC v. Hallmark
Builders, Inc., 996 F.2d 1144, 1149 (11th Cir. 1993).

Although no timely objections were filed, the Court has conducted an independent de novo
review of the Report and record and is otherwise fully advised in the premises. The Court agrees
with the Magistrate's conclusion that for the limited purpose of an initial screening of Plaintiff's

Complaint pursuant to 28 U.S.C. § 1915, Plaintiff has alleged a claim of due process violation
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pursuant to 42 U.8.C. § 1983.

For the reasons stated in the Report of the Magistrate Judge and upon an independent review
of the file, it is hereby

ORDERED AND ADJUDGED that United States Magistrate Judge White's Report (DE
8) is RATIFIED, ADOPTED, AND APPROVED in its entirety.
It is further

ORDERED AND ADJUDGED that Plaintiff’s claims against Defendants may proceed.

DONE AND ORDERED in Chambers at West Palm Bgach, Flofida, this_&__ day of

January, 2012,

DONALD M, MIDDLEBROOKS
UNITED STATES DISTRICT JUDGE

Copies to: Magistrate Judge White;
All Counsel of Record;
Russell Sweeney, pro se





