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U.S. District Court

Southern District of Florida (Ft. Lauderdale)
CIVIL DOCKET FOR CASE #: 0:12−cv−60758−RNS

Smith v. TBC Rental Group, Inc.
Assigned to: Judge Robert N. Scola, Jr
Referred to: Magistrate Judge Alicia M. Otazo−Reyes
Cause: 42:1983 Civil Rights (Employment Discrimination)

Date Filed: 04/27/2012
Jury Demand: Plaintiff
Nature of Suit: 442 Civil Rights: Jobs
Jurisdiction: Federal Question

Plaintiff

Johnathan M. Smith represented byJohnathan M. Smith
1930 Grant Street
Hollywood, Fl 33020
954−391−3124
PRO SE

V.

Defendant

Tire Kingdom
TERMINATED: 06/04/2012

represented byChad Kevin Lang
Meyer Moser Lang LLP
2525 Ponce De Leon Blvd.
Suite 1080
Coral Gables, FL 33134
305−423−0600
Fax: 305−423−0599
Email: clang@mmlfirm.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Defendant

TBC Retail Group, Inc. represented byChad Kevin Lang
(See above for address)
ATTORNEY TO BE NOTICED

Date Filed # Docket Text

04/27/2012 1 COMPLAINT against Tire Kingdom. Filing fee $ 350.00. IFP Filed, filed by
Johnathan M. Smith. (Attachments: # 1 Civil Cover Sheet)(mg) (Entered:
04/27/2012)

04/27/2012 2 MOTION for Leave to Proceed in forma pauperis by Johnathan M. Smith. (mg)
(Entered: 04/27/2012)

04/27/2012 3 Judge Assignment to Judge Robert N. Scola, Jr and Magistrate Judge Robin S.
Rosenbaum (mg) (Entered: 04/27/2012)

04/30/2012 4 Order Granting Plaintiff's Motion to Proceed In Forma Pauperis and Directing
Service by U.S. Marshal. Signed by Judge Robert N. Scola, Jr on 4/30/2012. (jcy)
(Entered: 04/30/2012)

05/07/2012 5 Summons Issued as to Tire Kingdom. (cqs) (Entered: 05/07/2012)

05/25/2012 6 NOTICE of Attorney Appearance by Chad Kevin Lang on behalf of Tire Kingdom
(Lang, Chad) (Entered: 05/25/2012)

05/29/2012 7 SUMMONS (Affidavit) Returned Executed on 1 Complaint Tire Kingdom served
on 5/23/2012, answer due 6/13/2012. (cqs) (Entered: 05/29/2012)

06/01/2012 8 AMENDED COMPLAINT against TBC Retail Group, Inc., filed by Johnathan M.
Smith.(cbr) Modified text on 6/5/2012 to reflect correct defendant name (TBC
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Retail Group, Inc.) per 11 Order (ral). (Entered: 06/04/2012)

06/01/2012 9 Summons Issued as to TBC Retail Group, Inc.. (cbr) (Entered: 06/04/2012)

06/01/2012 10 NOTICE of Change of Address by Johnathan M. Smith (address updated) (cbr)
(Entered: 06/04/2012)

06/05/2012 11 ORDER on 8 Amended Complaint; granting Plaintiff's request to amend by
interlineation. The initial Complaint shall now read as if it were against TBC Retail
Group, Inc. instead of Tire Kingdom. Signed by Judge Robert N. Scola, Jr on
6/4/2012. (ral) (Entered: 06/05/2012)

06/13/2012 12 Defendant's ANSWER and Affirmative Defenses to Amended Complaint by TBC
Retail Group, Inc..(Lang, Chad) (Entered: 06/13/2012)

06/13/2012 13 Corporate Disclosure Statement by TBC Retail Group, Inc. (Lang, Chad) (Entered:
06/13/2012)

06/14/2012 14 ORDER PROVIDING INSTRUCTIONS TO PRO SE LITIGANT Signed by
Judge Robert N. Scola, Jr on 6/14/2012. (ail) (Entered: 06/15/2012)

06/15/2012 15 ORDER REQUIRING DISCOVERY AND SCHEDULING CONFERENCE AND
ORDER REFERRING DISCOVERY MATTERS TO THE MAGISTRATE.
Signed by Judge Robert N. Scola, Jr on 6/14/2012. (ail) (Entered: 06/15/2012)

07/02/2012 16 Clerks Notice of Magistrate Judge Assignment pursuant to Administrative Order
2012−53, to Magistrate Judge Alicia M. Otazo−Reyes. Magistrate Judge Robin S.
Rosenbaum no longer assigned to case. (mb) (Entered: 07/02/2012)

07/20/2012 17 SCHEDULING REPORT − Rule 26(f) by TBC Retail Group, Inc. (Lang, Chad)
(Entered: 07/20/2012)

07/20/2012 18 SCHEDULING ORDER And Order Of Referral To Mediation Jury Trial set for
8/12/2013 before Judge Robert N. Scola Jr.. Calendar Call set for 8/6/2013 09:00
AM in Miami Division before Judge Robert N. Scola Jr.. Amended Pleadings due
by 8/24/2012. Expert Discovery due by 5/26/2013. Fact Discovery due by
3/27/2013. Joinder of Parties due by 8/24/2012. Mediation Deadline 4/16/2013. In
Limine Motions due by 6/6/2013. Dispositive Motions due by 8/11/2013. Signed
by Judge Robert N. Scola, Jr on 7/20/2012. (cqs) (Entered: 07/23/2012)

07/27/2012 19 AMENDED COMPLAINT against TBC Retail Group, Inc. filed in response to
Order Granting Motion for Leave, filed by Johnathan M. Smith.(cqs) (Entered:
07/30/2012)

08/13/2012 20 Defendant's MOTION to Strike 19 Amended Complaint and Incorporated
Memorandum of Law by TBC Retail Group, Inc.. Responses due by 8/30/2012
(Lang, Chad) Modified text on 8/14/2012 (asl). (Entered: 08/13/2012)

08/14/2012 21 ORDER denying 20 Motion to Strike. See attached ORDER for details. Signed by
Judge Robert N. Scola, Jr. on 8/14/2012. (jky) (Entered: 08/14/2012)

08/15/2012 22 Defendant's ANSWER and Affirmative Defenses to Amended Complaint by TBC
Retail Group, Inc..(Lang, Chad) (Entered: 08/15/2012)
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I am a black male. I was hired by TBC Retail Group, Inc. d/b/a Tire Kingdom as a Mechanic on May 25, t

2011. I was verbally sexually harassed by Philip J. Tomarchio (Store Manager) in store 260 Pine Island 1
Road, Hollywood FI. 33024. On a couple occasions Philip J. made verbal sexually derogatow comments !@

to me by saying some of the things Iike ''if it is hanging and dangly in the middle or soft to the right'' and ;

when l was checking the oil Ievel on a car Phillip came over and said ''that could be use as a probe in the @

but't to me'' and I had told him to stop talking to me like that because I don't like it. Phillip threatens to
!

fire me and I had also seen him fire three others TBC Retail Group, Inc. d/b/a Tire Kingdom employees in !

a two weeks time. I complained to Mr. Mike Ore (District Manager) about the verbally sexually :
harassments. M r. Mike Ore did not take any action to correct the hostile working environment; in ;

retaliation, l was threatened with a final write up with no record of write ups presented to me to sign in '

the pass. l also called and complained to a Human Resources representative, but to no avail. Phillip
he verbally sexually harassments and l keep telling him to stop to. l decided the best thing to ijcontinues t

do was to sent an e-mail that was on Tuesday, December 13, 2011 to Kelly Bonneau (Works in Human ii

Resources) who works in the corporate office at the Headquarters at TBC Retail Group, Inc. d/b/a Tire ;1
Kingdom Human Resources department requiting a conference meeting between a Human Resources 1

Representatives Myself and Philip J. (Store Manager) in store 260. l was contacted by phone from ;

Lauren Arias (Divisional Human Resources Manager) and was told that she was going on vacation and
Lauren told me that Kelly (Who works in Human Resources) will be Iooking into it for her since she will :i

be going on vacation. Kelly contacts me and asked when my day off is and l told her l will Iet her know. j

December 16, 2011 I try to call Kelly, but got no answer then I e-mail her stating my day of is on .

December 19, 2011 and you can contact me at my number to set up a conference time to meet as 1
i

agreed to my request please. Kelly contacts me and told me that we can meet on December 29, 2011. .

Philip, Mike and two Human Resources representatives was there at the conference and I explain what

the issue I had with Philip plus I told them that others have heard Philip spoke verbal sexually

derogatory comments. I was not given a reason for verbally sexually harassment and the respond 1 got

from Mike (District Manager) and Kelly (W ho works in Human Resources) telling me to work one iwas 1

more day with Philip then I will be transferred. I asked what if he still continues with the verbally :1

sexually harassments because no one said anything about taking any disciplinary actions against Philip i

and Kelly replayed saying to Philip ''be a good boy for me''. M ike told me that I will be transfer to

another store (which is further form my home) plus I had to raise my produdivity or 1 will be terminated
within the next 4 weeks or more if my productivity don't get better then presented me with a final write ;

# 
E

up stating that and threaten me in a harsh voice saying to me if I don t sign it l will be fired so l did. i

Since I was instructed to work one more day with Philip not knowing what Philip reaction will be I call

the police and made a report against Philip that same day after the conference meeting stating the i
1

issues with Philip and what had happen. W hen l reach at the new (Store 75 of Commercial) some of the i;
employees told me that it was slow saying ''that this store is known to be slow and you will not have a

good productivity to make money here'' and showed me the reason why. I got a call from Lauren Arias

telling me she is back from her vacation and she will Iook into the matter for me. M y Iife style has

changed; I Iose my home and my income decreased. l believe I was discriminated against because of my

race, Black in violation of Title VI1 of the Civil Rights Act of 1964, as amended. I am suing TBC Retail

Group, Inc. d/b/a Tire Kingdom Defendant with a hostile environment claim and Retaliation/Reprisal
Claim up to 300,000.00. I have paper work to support my law sue case.
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Dated: M onth, day, year

Respectfully submitted,

s'o 4ozz on , ..f,n,' :
Name of Filer

1

(

Attorney Bar Number (fapplicable)

;
Attorney E-mail Address (fapplicable) 1

i
i

Firm Nnme (fapplicable) :

City, State, Zip Code

Telephone'. 1
;
!

Facsimile'.

Attorneys for Plaintiff/Defendant fparty namelsl.l
(fapplicable)

Certificate of Service

I hereby certify that a true and correct copy of the foregoing was served by

(specify method of service) On (date)

on al1 counsel or parties of record on the Service List below.

S' ature of Filer
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
Case No. 0:12-cv-60758-RNS 

 
JOHNATHAN M. SMITH, 
 

Plaintiff, 
 
v. 
 
TBC RETAIL GROUP, NC, 
 
 Defendant. 
      / 

 

 

DEFENDANT’S MOTION TO STRIKE PLAINTIFF’S FIRST AMEN DED COMPLAINT  
AND INCORPORATED MEMORANDUM OF LAW   

 
Defendant, TBC RETAIL GROUP, INC. (“Defendant”), submits this Motion to Strike 

Plaintiff’s First Amended Complaint and Incorporated Memorandum of Law and states as 

follows: 

BACKGROUND  

On May 7, 2012, Plaintiff Johnathan M. Smith (“Plaintiff”) filed his initial Complaint 

(ECF No. 5) in this action.1  On June 13, 2012, Defendant filed its Answer.  On July 30, 2012, 

Plaintiff filed an “Amended Complaint.”  (ECF No. 19).  On its face, this Amended Complaint 

asserts it is “from: 04/27/2012 to: 07/27/2012.”  However, the Amended Complaint includes no 

allegations from that time period.  It largely rehashes assertions from Plaintiff’s initial Complaint 

and adds allegations known to him at the time he filed his Complaint (not to mention his June 4, 

2012 “Amendment Complaint”).   

                                                 
1 On June 4, 2012, Plaintiff filed what was titled “Amendment Complaint” (ECF No. 8), that the 
Court construed as a request to permit amendment by interlineation.  On June 5, 2012, the Court 
granted this request, noting that Plaintiff made “no alterations to any substantive allegations or 
claims.”  (ECF No. 11). 
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MEMORANDUM OF LAW  

Federal Rule of Civil Procedure 15(a) provides the proper procedure for a plaintiff to 

amend his complaint.  Plaintiff elected not to comply with these procedures, at his own peril.   

As a matter of course, a party may amend a complaint within 21 days of serving it, or 21 

days after service of a responsive pleading.  Fed. R. Civ. P. 15(a)(1).  Plaintiff here did neither, 

waiting to file his Amended Complaint until 47 days after Defendant served its Answer.  

Therefore, to file an amended complaint, the Federal Rules required Plaintiff to either obtain 

Defendant’s written consent, or seek leave from the Court.  Fed. R. Civ. P. 15(a)(2) (stating that 

one of these two avenues is the only way to amend a complaint after the opportunity had expired 

to do so as a matter of course).  Plaintiff did not seek consent from Defendant to file an Amended 

Complaint, nor did he file a motion seeking leave with the Court.  He thus undisputedly failed to 

comply with the mandatory Federal Rule, and his Amended Complaint should be stricken. 

Although Plaintiff is proceeding pro se, he has been charged by this Court to follow all 

applicable rules, including the Federal Rules of Civil Procedure (ECF No. 11).  Counsel for 

Defendant has sent Plaintiff Internet links for these Rules multiple times to ensure he has ready 

access.  Plaintiff’s failure to comply with these Federal Rules is inexcusable.  See Fed. R. Civ. P. 

15(a); see also Williams v. Beasley, No. 5:08-cv-110/RS/WCS, 2009 U.S. Dist. LEXIS 11097 at 

*2 (N.D. Fla. Feb. 13, 2009) (declining to consider pro se plaintiff’s amended complaint in part 

due to his failure to file proper motion for leave to amend).2   

                                                 
2 Although Plaintiff did not follow the proper procedure to amend his Complaint, he still has an 
option to do so prior to the August 24, 2012 deadline to do so under the Court’s Scheduling 
Order (ECF No. 18).  Yet, even if he did so, his Amended Complaint would be insufficient, as it 
only adds facts that were known to Plaintiff at the time he filed his initial Complaint.  Kendall v. 
Thaxton Rd. LLC, 443 Fed. Appx. 388, 393 (11th Cir. 2011) (affirming district court’s denial of 
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CONCLUSION 

WHEREFORE, Defendant respectfully requests that the Court strike Plaintiff’s Amended 

Complaint due to his failure to adhere to Fed. R. Civ. P. 15(a).  In making this Motion, counsel 

for Defendant has made reasonable efforts to confer with Plaintiff, namely by attempting to 

reach him via telephone and electronic mail (both of which Plaintiff has previously used to 

communicate with counsel for Defendant), but has been unable to do so. 

 Respectfully submitted this 13th day of August, 2012. 
 

 
Chad K. Lang, Esq. 
Fla. Bar No. 0156922 
clang@meyerwhite.com 
MEYER MOSER LANG LLP 
2525 Ponce de Leon Blvd. 
Suite 1080 
Coral Gables, FL 33134 
Telephone: (305) 423-0600 

 
       _/s/ Chad K. Lang    

Attorneys for Defendant 
 
 

  

                                                                                                                                                             
pro se plaintiff’s motion to amend complaint in part due to the fact that plaintiff knew facts at 
time initial complaint was filed). 
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CERTIFICATE OF SERVICE  
 
 I hereby certify that on August 13, 2012, I electronically filed the foregoing document 

with the Clerk of the Court by using the CM/ECF system.  I also certify that the foregoing 

document is being served this day on all counsel or pro se parties identified on the attached 

Service List in the manner specified, either via transmission of Notices of Electronic Filing 

generated by CM/ECF or in some other authorized manner for those counsel or parties who are 

not authorized to receive electronically Notices of Filing.  

_/s/ Chad K. Lang    
Attorneys for Defendant 

 
 
SERVICE LIST  
Johnathan M. Smith 
1930 Grant Street 
Hollywood, FL 33020  
(954) 391-3124 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
Case No. 0:12-cv-60758-RNS 

 
JOHNATHAN M. SMITH, 
 

Plaintiff, 
 
v. 
 
TBC RETAIL GROUP, NC, 
 
 Defendant. 
      / 

 

 

ORDER GRANTING DEFENDANT’S MOTION TO STRIKE  
PLAINTIFF’S FIRST AMENDED COMPLAINT  

 
THIS CAUSE, having been heard on Defendant TBC Retail Group, Inc.’s, Motion to 

Strike Plaintiff’s First Amended Complaint, and the Court having considered the same and being 

otherwise fully advised, it is hereby: 

ORDERED AND ADJUDGED that: 

1. Plaintiff’s First Amended Complaint [ECF No. 19] is STRICKEN.  

DONE and ORDERED in chambers, at Miami, Florida, on ____________ 2012. 

 

     ____________________________________ 
     ROBERT N. SCOLA, JR. 
     UNITED STATES DISTRICT JUDGE  
Copies furnished to: 
Chad K. Lang, Esq. 
Johnathan M. Smith 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
Case No. 12-60758-Civ-SCOLA 

 
JOHNATHAN M. SMITH, 
 
 Plaintiff, 
 
vs. 
 
TBC RETAIL GROUP, INC., 
 
 Defendant. 
____________________________/ 

ORDER DENYING MOTION TO STRIKE  

 THIS MATTER is before the Court on the Defendant’s Motion to Strike Plaintiff’s First 

Amended Complaint [ECF No. 20], filed by TBC Retail Group, Inc.  For the reasons explained 

below, this Motion is denied.   

Defendant moves to strike the Plaintiff’s Amended Complaint on the grounds that he 

waited 47 days after Defendant answered and did not seek Defendant’s consent or leave of 

Court, as required under Federal Rule of Civil Procedure 15(a).  According to Defendant, 

Plaintiff therefore “undisputedly failed to comply with the mandatory Federal Rule, and his 

Amended Complaint should be stricken.”  Mot. at 2.  Defendant also contends that the Amended 

Complaint adds a new range of dates without any supporting allegations, and otherwise just 

“rehashes assertions from Plaintiff’s initial Complaint and adds allegations known to him at the 

time he filed his Complaint[.]”  Mot. at 1.     

The Amended Complaint will not be stricken on the basis of these arguments.  Federal 

Rule of Civil Procedure 12(f) provides that “[t]he court may strike from a pleading an 

insufficient defense or any redundant, immaterial, impertinent, or scandalous matter.”  Fed. R. 

Civ. P. 12(f).  Motions to strike are not favored, and are “regularly ‘denied unless the challenged 

allegations have no possible relation or logical connection to the subject matter of the 

controversy and may cause some form of significant prejudice to one or more of the parties to 

the action.’”  Kenneth F. Hackett & Assocs., Inc. v. GE Capital Info. Tech., 744 F. Supp. 2d 

1305, 1309 (S.D. Fla. 2010) (Altonaga, J.) (citation omitted).1  

                                                 
1 See also Great Am. Assur. Co. v. Sanchuk, LLC, 2012 WL 195526, at *2 (M.D. Fla. Jan. 23, 2012) 
(“a motion to strike is a drastic remedy disfavored by the courts”); Pandora Jewelers 1995, Inc. v. 
Pandora Jewelry, LLC., 2010 WL 5393265, at *1 (S.D. Fla. Dec. 21, 2010) (“Motions to strike are 
generally disfavored and are usually denied”) (citations omitted).  
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Here, Defendant does not mention the Rule 12(f) standard.  Nor does Defendant argue 

that “the challenged allegations have no possible relation or logical connection to the subject 

matter of the controversy and may cause some form of significant prejudice” if allowed to stand.  

See Kenneth F. Hackett & Assocs., 744 F. Supp. 2d at 1309.  Instead, Defendant’s arguments are 

directed to Plaintiff’s failure to follow Rule 15(a) and his addition of “allegations known to him 

at the time he filed his Complaint[.]”  Mot. at 1-2.   

As for the first argument, Plaintiff is a pro se litigant and while the Court expects him to 

follow the Rules, the Court will accord him leeway not given to litigants represented by persons 

schooled in the law.  See Simpson v. United States, 1997 WL 151431, at *2 (N.D. Fla. Jan. 27, 

1997) (pro se plaintiffs not held to strict compliance with procedural requirements).  Moreover, 

as Defendant readily admits, the deadline to amend the pleadings has not passed; therefore, if 

Plaintiff had requested leave, the Court would have readily granted it.   

Defendant next cites to Kendall v. Thaxton Road LLC, 443 F. App’x 388, 393 

(11th Cir. 2011), for the proposition that even if Plaintiff had sought leave to 

amend, “his Amended Complaint would be insufficient, as it only adds facts that were 

known to Plaintiff at the time he filed his initial Complaint.”  Mot. at 2 n.2.  This argument 

is mistaken.  Kendall concerned a plaintiff’s failure to show that amendment was proper after the 

deadline to amend had passed.  When amendment is sought belatedly, the plaintiff must show 

“good cause” under Rule 16(b) in addition to meeting the more relaxed standard of Rule 15(a).  

As Kendall makes clear, a relevant factor to consider under Rule 16(b) is whether the 

information underlying the proposed amendment was known to the plaintiff at an earlier time.  

That consideration has no application here, however, because, as already stated (and as 

Defendant concedes), the deadline to amend the pleadings has not yet passed in this case.  

Therefore, Plaintiff need not meet the more exacting “good cause” standard under Rule 16(b).   

In conclusion, the Court finds no basis to strike the Plaintiff’s Amended Complaint under 

Rule 12(f).  Accordingly, it is hereby ORDERED and ADJUDGED that Defendant’s Motion to 

Strike [ECF No. 20] is DENIED.     

 
 DONE and ORDERED in chambers, at Miami, Florida, on August 14, 2012. 

 
 
            _________________________________ 
            ROBERT N. SCOLA, JR. 
            UNITED STATES DISTRICT JUDGE 
Copies to: 
Counsel of Record; Johnathan M. Smith (address of record) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
Case No. 0:12-cv-60758-RNS 

 
JOHNATHAN M. SMITH, 
 

Plaintiff, 
 
v. 
 
TBC RETAIL GROUP, NC, 
 
 Defendant. 
      / 

 

 

DEFENDANT’S ANSWER AND AFFIRMATIVE DEFENSES  
 

Defendant, TBC RETAIL GROUP, INC. (“Defendant”), submits this Answer and 

Affirmative Defenses to the First Amended Complaint (“Amended Complaint”) filed against it 

by Plaintiff, JOHNATHAN M. SMITH (hereinafter “Plaintiff”), and states as follows: 

ANSWER 

1. Defendant admits the allegations contained in sentence 1 of the Amended 

Complaint. 

2. Defendant admits the allegations contained in sentence 2 of the Amended 

Complaint 

3. Defendant denies the allegations contained in sentence 3 of the Amended 

Complaint and demands strict proof thereof. 

4. Defendant is without sufficient knowledge or information to admit or deny the 

allegations contained in sentence 4 of the Amended Complaint, and therefore denies them and 

demands strict proof thereof, including that Philip Tomarchio’s alleged comments to Plaintiff 

were sexually derogatory. 
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5. Defendant admits that Plaintiff was informed by Defendant that his unacceptable 

performance could lead to disciplinary action up to and including termination of employment.  

Defendant further admits that three employees were terminated from employment at Store 260 in 

a three-week period in October and November 2011.  Defendant denies the remainder of the 

allegations contained in sentence 5 of the Amended Complaint and demands strict proof thereof. 

6. Defendant admits that Plaintiff told Michael Ore about comments that Philip 

Tomarchio allegedly made to Plaintiff.  Defendant denies the remainder of the allegations 

contained in sentence 6 of the Amended Complaint and demands strict proof thereof. 

7. Defendant denies the allegations contained in sentence 7 of the Amended 

Complaint and demands strict proof thereof. 

8. Defendant admits that Plaintiff told Human Resources about comments Philip 

Tomarchio allegedly made to Plaintiff.  Defendant denies the remainder of the allegations 

contained in sentence 8 of the Amended Complaint and demands strict proof thereof. 

9. Defendant is without sufficient knowledge or information to admit or deny the 

allegations contained in sentence 9 of the Amended Complaint, and therefore denies them and 

demands strict proof thereof. 

10. Defendant admits that Plaintiff sent an e-mail to Defendant’s Human Resources 

Representative Kelley Bonneau on December 13, 2011 requesting a conference between a “H/R 

representative” and “my Store Manager Philip from #260.”  Defendant denies the remainder of 

the allegations contained in sentence 10 of the Amended Complaint and demands strict proof 

thereof. 

11. Defendant admits that Lauren Arias, Divisional Human Resources Manager for 

Defendant, spoke with Plaintiff by telephone on December 14, 2011.  Defendant denies the 
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remainder of the allegations contained in sentence 11 of the Amended Complaint and demands 

strict proof thereof. 

12. Defendant admits that Kelley Bonneau contacted Plaintiff to determine his 

schedule to schedule the meeting Plaintiff requested.  Defendant denies the remainder of the 

allegations contained in sentence 12 of the Amended Complaint and demands strict proof 

thereof. 

13. Defendant admits that Plaintiff sent an e-mail to Kelley Bonneau on December 

16, 2011, informing her that his day off was on December 19, 2011, and informing her she could 

contact him “to set up a conference time to meet as agreed to my request please.”  Defendant is 

without sufficient knowledge or information to admit or deny the remaining allegations 

contained in sentence 13 of the Amended Complaint, and therefore denies them and demands 

strict proof thereof. 

14. Defendant admits the allegations contained in sentence 14 of the Amended 

Complaint. 

15. Defendant admits that a meeting was held on December 29, 2011 with Plaintiff, 

Philip Tomarchio, Michael Ore and two employees from Defendant’s Human Resources 

department.  Defendant further admits that in that meeting, Plaintiff for the first time alleged that 

Philip Tomarchio made comments that he perceived as harassing, and that Defendant agreed to 

transfer Plaintiff to another store at Plaintiff’s request.  Defendant denies the remainder of the 

allegations contained in sentence 15 of the Amended Complaint and demands strict proof 

thereof. 

16. Defendant admits that Plaintiff was told that he would be transferred, as he 

requested.  The remainder of the allegations contained in sentence 16 of the Amended Complaint 
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are too vague for Defendant to formulate a response. If a response is required, Defendant denies 

the remainder of the allegations contained in sentence 16 of the Amended Complaint and 

demands strict proof thereof. 

17. Defendant denies the allegations contained in sentence 17 of the Amended 

Complaint and demands strict proof thereof. 

18. Defendant admits that Plaintiff was told he would be transferred to another store 

as he requested.  Defendant further admits that Plaintiff was informed that a continued 

declination of performance would lead to further disciplinary action up to and including 

termination of employment.  Defendant denies the remainder of the allegations contained in 

sentence 18 of the Amended Complaint and demands strict proof thereof. 

19. Defendant is without sufficient knowledge or information to admit or deny the 

allegations contained in sentence 19 of the Amended Complaint and therefore denies them and 

demands strict proof thereof. 

20. Defendant is without sufficient knowledge or information to admit or deny the 

allegations contained in sentence 20 of the Amended Complaint and therefore denies them and 

demands strict proof thereof. 

21. Defendants admits that Lauren Arias called Plaintiff after returning from vacation 

to inform him that she was investigating his claims.  Defendant denies the remainder of the 

allegations contained in sentence 21 of the Amended Complaint and demands strict proof 

thereof. 

22. Defendant is without sufficient knowledge or information to admit or deny the 

allegations contained in sentence 22 of the Amended Complaint and therefore denies them and 

demands strict proof thereof, including that that Defendant has violated any law, acted in any 
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improper manner toward Plaintiff, or that Plaintiff suffered, or is entitled to, any amount of 

damages from Defendant. 

23. Defendant denies the allegations contained in sentence 23 of the Amended 

Complaint and demands strict proof thereof. 

24. Defendant admits that Plaintiff is suing Defendant.  Defendant denies the 

remaining allegations contained in sentence 24 of the Amended Complaint and demands strict 

proof thereof. 

25. Defendant is without sufficient knowledge or information to admit or deny the 

allegations contained in sentence 25 of the Amended Complaint and therefore denies them and 

demands strict proof thereof. 

GENERAL DENIAL 

Defendant denies all allegations, requests for relief, captions, headings or notes 

throughout Plaintiff’s Complaint that are not specifically admitted by Defendant. 

AFFIRMATIVE AND OTHER DEFENSES 

1. Plaintiff’s Complaint fails to state a claim against Defendant upon which relief 

can be granted. 

2. Plaintiff’s damages are limited by the applicable laws under which they are 

brought. 

3. Defendant has not violated any legal or contractual duty owed to Plaintiff, and 

therefore, Plaintiff is not entitled to recover against Defendant. 

4. Plaintiff’s claims should be dismissed because Plaintiff failed to exhaust 

administrative requisites required under 42 U.S.C. § 2000e et seq.  

5. Any and all of Defendant’s actions as alleged in Plaintiff’s Complaint were taken 
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in good faith and in a fair and equitable manner so as to bar some or all of the claims of 

Plaintiff’s Complaint. 

6. No adverse employment actions or tangible employment actions were taken 

against Plaintiff. 

7. Any change in Plaintiff’s terms and conditions of employment was requested by 

Plaintiff. 

8. If any adverse employment actions or tangible employment actions were found to 

have been taken against Plaintiff, they were predicated upon grounds other than, and would have 

been taken absent, Plaintiff’s involvement in a protected class. 

9. Defendant had legitimate, non-discriminatory reasons for taking any adverse 

employment actions against Plaintiff.   

10. Plaintiff fails to allege acts of harassment severe or pervasive enough to create a 

hostile work environment based on his sex or any other impermissible factor. 

11. Defendant maintains a well-publicized policy that provides for investigation of all 

claims of harassment brought by an employee; to the extent Plaintiff is deemed to have made any 

claims of “harassment,” Defendant did, in fact, investigate Plaintiff’s claims of harassment and 

otherwise complied in all respects with its policies and applicable law. 

12. At all relevant times Defendant exercised reasonable care to prevent and promptly 

correct any discriminatory and/or harassing behavior. 

13. Plaintiff unreasonably failed to take advantage of any preventive or corrective 

opportunities provided by Defendant or to otherwise avoid harm. 

14. Plaintiff failed to engage in protected activity to establish a claim for retaliation. 

15. Defendant is not liable for any intentional actions taken by any of its employees. 
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16. Plaintiff failed to mitigate his damages, if any. 

17. Plaintiff’s damages are limited by collateral sources. 

18. Plaintiff acted in such a manner as to cause all or part of his damages, and 

therefore, his recovery, if any, should be barred or reduced accordingly. 

19. The damages claimed by Plaintiff are speculative and therefore not recoverable. 

20. Plaintiff has not been intentionally deprived of any rights, privilege, or immunity 

secured by federal or state law. 

21. Plaintiff’s damages, if any, are limited by Defendant’s good-faith attempts to 

comply with 42 U.S.C. § 2000e et seq.  

22. Plaintiff’s claims for damages against Defendant are barred because the alleged 

damages, if any, were not proximately, legally, or actually caused by any action, inaction, or 

inattention by Defendant. 

25. Plaintiff’s own negligence was the contributing legal cause of the injuries or 

damages complained of. 

26. Any recovery for any damages suffered by Plaintiff is barred or must be reduced 

by the doctrine of comparative negligence. 

27. Plaintiff, through his actions, knowingly and voluntarily relinquished any and all 

rights asserted in his Complaint. 

RESERVATION OF RIGHTS 

Defendant hereby gives notice that it intends to rely on such other defenses and 

affirmative defenses as might become available or apparent during the course of discovery and, 

thus, reserves the right to amend this Answer and serve such defenses and otherwise supplement 

the foregoing Affirmative and Other Defenses. 
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WHEREFORE, Defendant respectfully requests that the Court enter judgment in 

Defendant’s favor, dismissing Plaintiff’s claims with prejudice, and awarding Defendant its costs 

and reasonable attorneys’ fees. 

 Respectfully submitted this 15th day of August, 2012. 
 

 
Chad K. Lang, Esq. 
Fla. Bar No. 0156922 
clang@mmlfirm.com 
MEYER MOSER LANG LLP 
2525 Ponce de Leon Blvd. 
Suite 1080 
Coral Gables, FL 33134 
Telephone: (305) 423-0600 

 
       _/s/ Chad K. Lang    

Attorneys for Defendant 
 
 

CERTIFICATE OF SERVICE 
 
 I hereby certify that on August 15, 2012, I electronically filed the foregoing document 

with the Clerk of the Court by using the CM/ECF system.  I also certify that the foregoing 

document is being served this day on all counsel or pro se parties identified on the attached 

Service List in the manner specified, either via transmission of Notices of Electronic Filing 

generated by CM/ECF or in some other authorized manner for those counsel or parties who are 

not authorized to receive electronically Notices of Filing.  

_/s/ Chad K. Lang    
Attorneys for Defendant 

 
 
SERVICE LIST 
Johnathan M. Smith 
1930 Grant Street 
Hollywood, FL 33020  
(954) 391-3124 
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