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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

JOHNNIE BOUIE, DC#111099, 

 

 Plaintiff, 

 

vs.      CASE NO. 10-14277-JEM 

 

WALTER A. MCNEIL, et al.,  

 

 Defendants. 

____________________________/ 

 

Defendants’ Motion to Accept Defendants COLLINS, TAYLOR, HARDACKER,  

SKIPPER, and MCNEIL’S Motion for Summary Judgment [DE# 81] as Timely Filed 

 

  Defendants, through undersigned counsel, moves for the Court to accept Defendants 

COLLINS, TAYLOR, HARDACKER, SKIPPER, and MCNEIL’S Motion for Summary 

Judgment [DE# 81]  submitted on March 1, 2012, as timely filed, and states as follows: 

             1. The undersigned did not complete Defendants’ Motion for Summary Judgment within 

the time allotted and missed the submission deadline while resolving issues related to a heavy 

caseload, and working in the context of paralegal staff shortages and two attorney vacancies 

within the Corrections Litigation Unit.  The undersigned’s activities during the relevant time 

period have included (but are not limited to): 

i) filing Defendants' Motion for Stay of Discovery on January 31, 2012, in case no. 3:11-cv-964-J-
37MCR, United States District Court, in and for Middle District of Florida;  
 
ii) filing Defendants’ Motion for an Order Requiring Released Plaintiff to Resubmit his 
Application for in forma pauperis status on February 2, 2012, in 3:10-cv-139-J-34JRK United 
States District Court, in and for Middle District of Florida; 
 
iii) attending mandatory in-office training on February 2, 2012; 
 
iv) submitting response to petition for writ of certiorari in case no. 1D11-3281, First District Court 
of Appeal; 
 
v) filing Defendants’ Limited App Appearance and Motion to Quash Service of Process on 
February 13, 2012,  in case no.  8:11-cv-02106-MSS-AEP, United States District Court, Middle 
District, Tampa Division; 
 
vi) serving an answer brief on February 14, 2012, in case no. 5D11-3046, Fifth District Court of 
Appeal;  
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vii) attending efiling Training for the Second Judicial Circuit Court, in and for Leon County on 
February 16, 2012;  

 
viii) filing Notice of Pending Settlement on February 21, 2012, in case no. 4:10-cv-429-MP-GRJ, 
United States District Court, Northern District of Florida; 
 
ix) filing Defendants Taylor, Thigpen, Singer, Polk, Worthington, Davis, Graham, Dunnagan, 
Morris and Staten’s Answer to Second Amended Complaint and Defenses and Demand for Jury 
Trial on February 23, 2012, in case no. 3:10-cv-00705-RBD-JRK, Middle District of Florida;   
 
x) filing Appellees’ Limited Appearance, Notice of Concession of Error, and Motion for Remand 
on February 23, 2012, in case no. 1D11-1814, First District Court of Appeal;  
 
xi) serving Defendant Atkins’s Request for Production of Medical Records on February 24, 2012, 
in case no. Case No. 5:11-cv-113-RH-GRJ, United States District Court, in and for Northern 
District of Panama City; 
 
xii) filing Limited Answer Brief of Appellee on February 27, 2012, in case no. 1D11-4421, First 
District Court of Appeal; 

 
              xiii) attending telephonic case status conference between parties on February 28, 2012,  in 
              4:09-cv-376-RH/WCS, United States District Court, Northern District of Florida; and 
 

xiv) serving Defendants Taylor, Thigpen, Singer, Polk, Worthington, Davis, Graham, Dunnagan, 
Morris and Staten’s Request for Production of Medical Records on February 28, 2012, in case no. 
3:10-cv-00705-RBD-JRK, Middle District of Florida. 

 

       2.  Plaintiff has not been consulted regarding this motion as he is incarcerated and 

proceeding pro se.  Plaintiff should not be prejudiced if this Court granted this motion. This 

motion is made in good faith and not for the purpose of delay.   

Memorandum of Law 

        Pursuant to Federal Rule of Civil Procedure, Rule 6(b)(1): 

When an act may or must be done within a specified time, the 

court may, for good cause, extend the time: 

 

(A) with or without motion or notice if the court acts, or if a request is 

made, before the original time or its extension expires; 

(B) on motion made after the time has expired if the party failed to act 

because of excusable neglect. 

 

      Defendants have shown good cause for the Court to allow Defendants’ filing due to 

excusable circumstances of a heavy caseload, paralegal staff shortages, and two attorney 

vacancies within the Corrections Litigation Unit.      
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 WHEREFORE, Defendants have shown good cause for the Court to accept Defendants’ 

Motion for Summary Judgment [DE# 81]   as timely filed. 

       Respectfully submitted,  

                                     PAMELA JO BONDI 
       Attorney General 

 

                   /s/ Joy A. Stubbs 

                          Joy A. Stubbs 

       Assistant Attorney General 

       Florida Bar No. 0062870 

                                                                

       The Capitol, Suite PL-01 

                                     Tallahassee, FL 32399-1050 

       Telephone: (850) 414-3300 

                                    Facsimile: (850) 488-4872 

       joy.stubbs@myfloridalegal.com 

        

 

CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that a true and correct copy of the foregoing will be furnished 

by U.S. Mail to Johnnie Bouie Jr., 111099, Avon Park Correctional Institution, P.O. Box 1100, 

County Road 64 East, Avon Park, Florida 33826-1100 on this 5th day of March, 2012. 
 
 

/s/ JOY A. STUBBS 

            Joy A. Stubbs 

  Assistant Attorney General 
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UNITED STATES DISTRICT COURT

SOtITI-IERN DISTRICT OF FI.()RIDA

.1 ( ) l 1(N N l L7 (. .
- 
. B () t .T 1 E -

FILED by D
.C.

MA2 1 2212

STEVEN .M LARIMORECLER
K U s DlsT cT

.s. o. of fL/. -  MlhMl

W'A 1.- '1 'L' 11 -''& . M c N L- l L - c,/ t://. -

!)e fend ants .

IRI->tIN'I-IFF'S PRE-TRIAL STATEM ENT

respeet ful l y subnnits the folloxving pre-trial statenAent:

I .
A. Brief general statelnent of what the case is about

-l' g l'lt t(.) li-eedon'1 of re I 1 gi on .l

llkntll-teel-1tl-1 violations 0f Plaintiff s

(311 N'Iarch 7- 2(.)08, Pl ainti ff Bo uie arrived at the (lkeechobee C. .1 .

N'1 a i 1,1 (-- 1An pe l . at k) 1- a bo u t l : 00 1,.) . 1-n .

cllapel sanctuary elatl-ltl-lce alld dellied Bouie- s free exercise o1- religion by not pennitting hilu to

enter i l-1tt) the chapel sallctuary, to participate i n colzgregate Nvtlrship of his fornn of Islal-n (Nation

() 1- lsI al'1l ) apart ttnd separate

Nat i(.)l1 (.) 1- 1 s l J-tl-l-l adl-lerellts to I'nerge tllei 1- servi ce vvith anotlaer 
.N4 usl il-n group or to ex it the chapel .
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fi led a Request for adl-nini strative Relmedl' Appeal to Secretary, Florida

I-lepartnlent t)f C'orrecti 0 ns 01-1 April 1 8 . 2008 : i t svas denied 01-1 Nzzlay 7- 2008 .

( (1l't Lleceluber 1 7. 2009. Botlie (-5 Iecl tl'le

-1 t) 1 1 )) so 11 - 1.1 a k e 1- # 1 () 9 5 9 9 : and '$'k' i l l ie B onner # l 9.7 504 .

Nzl 1 :1 g 1 s t 1. a t e I :' a t 1- 1 c k ZA. . ' 1 -1 1 t e .

l'l-tai l tk) be i sstled 014 .1 anuary 22- 20 l 0 . Bouie did not reeeive sutrh legal notic.e .

'1 'lle l egal nlai 1 received by Dwight Johnson-Baker and W illie Bonner Avas an order frol'n

Mttgi strate IA./-&. al Iou/ing then'l ten ( l ()') days to t'ile obiections and separate lnjlbrma

/'t'/?//?&/-/,$' state l-nents .

Florida lkeception Center.

l'lrtlhiellt l y 11( ) Llstlt.l .

(.) 1- t l'le l leln?trtlllellt (.) 1- C-l.lrl-ec ti klns.

( ) 1-1 I'7e b !-LI:l 1-).. 1 8 , 2() 1 () . Bo u i e recei ved c1l-l order fro n-1 the t-lni ted S tates D i strict (7 ourt,

?
=
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prei tlditre . 1:, lai nti t-f Nvaited an extensive annount of til-ne anticipating a response frol-n his

-I' e N.' 1
.1 1-1 c e k ) f I-e pl-i sêt l - N,'k'l-1 1 c 1-1 I1e 11t, ) .f.?/- rece 1 ved .zt l

l'' 1 l-tt.t l l ),' . k'l n ( )k2 to ber 9 . 2 0 l 0 . B o uie j 1 98 3 col-nplaint

Ltgi.l 1 11 st cel'têt 1 11 l'k;-'tl-n ed ( le tbndan ts- al leg i l1g 'h.' 1 o I at i o ns of 11 i s F i rst .A. l'nendl-nent ri ghts . 'Thereafter-

>; t.I 1 11 111( 1 11j-; NVC I-C SC1'N.'C(1 .

I I .

l1. A Avrittelz statelncnt of the facts that the Plaintiff

n, i I l tlffer 1,)).' (lral or doculnentarl- evid ence :1 t trial.

:4 l-nong the tirst prisoner right- s cases w'ere those that dealt 'with svhether or not

l'ltlll-col-lvelltional rel igions. stlch as tl'le Black N'ltlslil-n faith, could l-tave the
sallle klpporttl nity for ho ldi ng colagregate services as recognizecl faiths.

t-otlrts l'laNf'e l'tllecl that- consistellt Nvith the First Anaendl-nent and the Equal
Protectiol'l t..'lat.lse. tlpese services could not be p. 1-0141 bited.

-l-k) be sure- I.àl ai ntiff Boui e 'w-i 1 1 provide nunlerous announts o IS casela'w to

stlpplll-t tl-le legal tlleory rai sed in llis clail-n.

1) 1 ai nti (-f prov i tlcs that he parti c ipated i IA h i s forl-n o f religi ous svorsh ip-
( N :1t 1 k)1) () 1- I s I al-n ( N() 1) ). at and Nvithin tlle (lkeechobee Correctional
1 llsti ttlti 014 - s 1-1'1:.11 1) cllapel sanctuarl'. fron'1 aAtlgtlst .3 ()- 2006 throtlgh Nlarch 7-
-'7 ()() 8 . 1:, l ai I'lti 1'f i lltends to pl-ove thi s- and other facts. through offeri ng as

ev iclellce : :1 veri I'-ied col'nplaillt- i llterrogatories. :111 ansqver to the col-nplai nt,
îtntt the o ra l testi l'nony of tsvo i I'il-nate s .

P I n i 1'1 t i 1'-1- :.-1. l sk) I'lrov i des tllat d uri ng h i s partic ipation i n hi s forn-.1 of re l i gi ous

'tlkvtèl-sll i p. tllere svere never anl- plalvocations- 1 nc i delats of vi o I ence-' raci al 01-
t ) tllel-svi se . d 1 st urban ces- o1- any d i srtlptive belAav 1 01-. 1-1 e i ntend s to co. nli rn-1

tl'l i s I'-act cl tl I-i 11 g t ri al by tl se o f ev. i d c Ilce in tlle 1'-0 rl-n 0'f tl'le veri lti ed connp I ai nt
11 1 e1) t i o 1-1 ed :tI-1J 1 I-tterrogatories .

I 1) atlt.l 1 t 1 (.)11 . I b I :.1 i Ilti ff svi 1 l sllovv t hat o n 'N'1 arc 11 7 , 2 00 8 , C hap l i 14 f)' o 1 l i ns

v' 1 t.) I ltted 11 1 s 1-1 ght t() freed ol-n o 1- re I 1 gi on b y re ftlsi 11 g to pe 1-111 i t là l ai nti ff to

c 11 t.e 1- t 11 e 13 1-1 sk) 11 c hape l - i 11 o rd er 1'-(.) 1- P l ailztiff to engage i IA c() nduct I'nandated
b )' 1-1 i s 1-:1 i t 11 . P I l.t i l1t i 1-1'- i l'ltel-lds t() c on Ii 1-1-14 th i s by o l-feri l''lg as ev i clenc e the

'h 'k.z ri 1-i e(-l c ( ) 1-11 p I ai 1-1 t- i nterrogato ri e s. i 11 l'nate eyevvi tnesses, and o ral

test 1 11) () 1-1*), .
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) k! g 1 t i lu ate l-easo ns - scc uri ty o 1- othersvi se . 17 l ai nti ff i ntends to o ffer as
ey' i Clence 11 is N'eri t''i ed co l'nplaint- interrogatories- tlAe (lkeechobee Correctional

1 11 sti ttlt ioll Nzlolltlèly C'l-lapel z'NctiNziti es Calelldars. Florida xAt.ll-ni nistrative
(. 
- 

()c1 e - (-' l'lapter .3 3 - sect i o n 5 ()3 . ()() 1 ( 2 )( a-c )- and F l ori da Departl-nent o f
(- -t) rl'ec tio ns 174) 1 icy alld Procetlure. sectiol't 503 .002 .

.. ï k.l (.l 1 t 1 o I1a l I ) ' - 14 1 :.1 i 1-1 t i ff Nv i l l i l 1 tl stl-ate t hat r.) e fe 1-td :111 t (-
' 
o l 1 i t4s d i d 14 o t have a

l'ea s(.) na b l )r l egi t i 1-t1 at: peno l ogi c al 1 nterest i n deny i 1-1 g 13 1 ai l'lti ff the ab i 1 1 ty to

Ctcct?ss tl'lc c Ilapel to qvorsll i p. al tllough lè)e l-endallt C'o l lins perl-n itted other

s 1 11'1 i I Ctrl y s i tuated i nnnates their separate respec ti q'e services .

17 I Ct i 1-1 ti 11- h.v'i l l sl'1t.lqy' tllat the f)e fendant - s treated s i n4i 1 arly si tuated i nl-nates

1)1(21.L: Itts.'(.ll-abl ).'- and the naergi l&g o f the separate reli giotls servi ces Nvas a

re s t.l l t () 1- 1 1-1 v 1 d 1 o t.l s tl i sc ri l-n i nat i o 1-1 agai n st P 1 ai 11 ti 1'-1'- and other (N () l adherents
bt?c atlse (J 1- 1-1 i s l'ace and t-o rl-n o f l-e l 1 g iotls be l 1 e l-s . P l :.1.1 nti ff i ntends to prove
tl-tese l-ctcts 13/. o f-l'èring as e:' i dence 11 i s veriti ed conlpl i ant- tsvo i nl-nate
el,re'svl' tllesses. Nvl'1on-1 I)e anti c i pates vvi 1 l testi f)- collcerning l3efendant ' s

(.I cllaeal'1(.lr ttlèd statel-nents- as 'sy'e 11 as providi ng this (-'otlrt vvith the
( lk eec lll.ll3tze (-

-

tlrrecti (lna I lnsti ttltion N'lonth ly ()7 Ilape I zNctivities Calendars.

IJ u l-tlpern'l o re - Ià 1 ai nti ff provi des that accol-nl-nodati lèg exe rc i se or practi ce of
1) i s l-o 1-1-11 t ) 1' rkJ I i gi o 11 vvo tl 1 d l'lot and di d not hay'e 1.111 y type of detril-nental

1 11-1 pac t () 11 k) tl'le 1- il-ln-l ates o1- pri so 1-1 staff. 'N e itller 'vvo u I d tlle accol-n l'nodati on

l ) it y 'e a 1-1 ).' i 11-1 pact on the a I 1 ocation o t- pri soll reso u rces . It is the i ntention of
tllc 13 I :li l'lti ff to establ ish th i s thl-otlgh lzi s vel-i fied col-nplailat and

i lltel-rogëttories.

5..1 ( 11-e(.) y.'el-- 13 lai nti f-1'- èvi l l clel-noll strate I-el i giotls services did not

ct) 1) st 1 t tlte êt 1-1 y tllretlt () f potenti a I vi o I ence (.71- a 11),, d i srtl pti on 01'- i n sti ttlti onal

sec t.I ri t ),' . 13 l a i 11 t i ff- s () b i ect i ve i s t() prove these fac ts thro ugll the presentati on
( ) t- 11 i s ()1':1 l testi llllnl'ly. l1i s veri ti ed col-npl aint. alld tlle i llterrogatori es .
.,4 I t 1)( ) tlg 1-1 I3e l'-e nd al1 ts have l'lot prod uced an y ev i d ence o f these types of

setz u l-i ty ct) 11 s 1 derat 1 o 1-1 s- 13 l ai nt i ft- :1 nt 1 c i pates thely'' Nvi I 1 be addressed' . The

ct) 11 s i clel-at i ( ) l1s Nvere Ilever shtlvvn ttA llnve beell d i I-ectly i nn pl i catecl to i usti fy
e l 'I-ecti 'h 'k? 1 )' 13 a 141-1 1 11 g 'N ( ) I gro u 13 rt? l i g 1 () us at.r t i v i t i es t llat tlley 11 acl . nk) I'le the 1 ess.

l'7eell lt I l tlnh.hvrl' I'lg 1k)1- the preNri ous ei ghteen nl0 l-ttl-ls. -l-hel-e f'ore. Plai nti l-f

ct ) l ) tests- tlle I)e l-ellcltlllt - s vio l ated 1) i s ri ght to li-ee exerc i se o f rel i gitll-l .

1 1) t.l e n )' i 11 g l à I :li l-lt i 1-f - s req uest 1-o 1- hkl at i o IA () f 1 s l al-1l servi ces- tlle L')e fen dants

kl i t.I v i ( ) l ltte 11 1 s 1'- 1 rs t zA- n-tendnl t..!n t ri gl1 ts and qvi l l bt? ve ri 'ti ed thro u gh o f'fe ri ng

èls c y.' i dencc 1) i s veri l'ied con-lpl ai nt. the t'--lkeechtlbee C'orrectional l nsti ttltion

h71 () 11 t 1-1 I ).' (. ' llape l z-'ï.c t i v i t 1 es ()- al e l-ldars . the 17 l o ri k.l a Illepartnlent (.3 f'- C.' orrecti ons
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Religion Technical Guide. and caselaw in stlpport

tll e() 1-3,- .

of the Plaintiff s legal

Plailltift- s request l-br separate congregational services tbr his sect w'as not

l-riNvolous alad the denial of said request violated the Eqtlal Protection Clause

of the United States Constittltion.

làlailltiff argtles that the Det-endants prol-ntllgated a policy of providing
religiotls activities tbr Yluslil-ns that Avere incltlsive of variotls Islal-nic groups.

'Fl-tis pol icy inc Itlded -lunlah prayer, but, provided special treatl-nent to the

Sltnni N1 uslinzs that advanced their religiotls rights and denied the Plaintiff

14 i s- i 1-1 efl--ect- setting back his practice of his fon'n of religion. Therefores the

De l-endants ac ted i n favor of the Sllnni Nlusl il-ns svhile acting under the color

0 t- authority of the State of Florida's Departl-nent of Corrections. Plaintiff
illtends to deluonstrate stlch by offering his veritied col-nplaint, tlle FDOC

Re1 igion Technical Guide, and F .A.C.- Chapter 33. 8,8 503 .00 l (2)(a-c).

Plainti ff vvi l I attest that the Defendants could only il-npose restrictions on

Plaintiff s exercise of rel igion that was ttreasonably related'- to the legitil-nate
goals of (3keechobee Correctional Instittltion. Plaintiff al-gtles that he was

prevented fronn perfonming his chosen forn'l 01'- religiotls practice with n()
'

) usti t'icatiol) regarding the operation, safety, or security concerns of O.C . 1.

Tl-tis Nvi 1 l easi ly be shown throtlgh the answers to i nterl-ogatories.

P I ai ntiff can and Nvi 11 show- that the denial of rel igiotls services by conapel l ing

Plaintit'f to Nvorship with other Yluslilus was antagonistic to his sect, targeting

11i s rel igion alone. Also- he svill show that the antagonisl'n w-as intentional,

discri lllinatol-y. and pointedly against hil'n and the other l'nenlbers of his

rel igion. Plaintiff provides as evidence his verilsed col-nplaint, tw-o inl-nate

eyeNvitnesses- and oral testil-nonj'.

Plaintiff presents that the Defendant' s position left Plaintiff and other5

si I-ni larly sittlated l'nennbers of his faith, with one of two choices; l ) to choose
- - i trolled by antagon istic Sllnni N'luslil-ns 1 or 2)tk) attend Nvorship sel v ces con ,
chtlose t() l'lave no group worship services at al 1. Nvhich is Nvhat occurred

betsveell M arch 7- 2008 and January 23, 20 1 0. This will be proven by

k) f-tkri ng evi dence in the forl-n of Plaintiff' s veriti ed col-nplaint and the oral

testi n'lolny () 1- i nnnate witnesses, Dvvight Johnson-Balker and W illie B onner.

l ' 7 - I l'k-tltlrteenth Al-nendlnents do /7r.?/ requi re tllat pri son inl-nates have aecess to%Vl11 le tlltl l i I st nl-1t. .

rk? l 1 gi ous adN'i sors Ns''l'1tlsk) osv1-1 vievvs are coluplete ly congrtlent to thei 1- o'kvn, tlAeir protections are

certai n I y F?f?/ sati sfiecl Nvllere h'llnni Nzlusl i l'ns dol-ni nated or contro I 1 ecl :1 grotlp service that svas
respo nsi 1.7 I e 1-() 1- 6 1) oI1-k$'@//'?/? i i 11 l'uates spiri ttlal guidance ,' espec i al ly w,h ere the notz-h'unni nnel-nbers

(lvert l y d es 1-.) i sed tl'le dee 13 i y Ilel d be l iefs o l-- 1 nl-nates under tllei 1- contro l .
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'I-llel-e vvi I l be shoqvn tllat tlle restriction on the til-ne, place, :.414(1 supervision o f

l 1) t.l P 1 :11 1-1 t i t'-t'- s ex erc 1 se of his F i rst zAl-nendn-lent rights Nvere i l-n perlu i ssible i f

t 1) at restl-i c t i o 1-1 i s l ) d i se ri 1-n i natory- 2 ) not i n furtheran ce of :1 col-n pel l i ng
Stëtte ptlrpose. and .7 ) overly' broad and not tailored to acconlplislR State
p u rptlses 1 11 thta 1 east restr -1 ct 1 N'e l-nanner possi bl e u nder the c irc u nnstances .

I 11 t I)i s i 1-1 stance. the restri ction did not l'neet the three-prolAged test al-ld

t 1-1 tl s - (.1 kles 11o t lu Llste 1- consti ttltitlnal ity. P l :11 1-1 t 1 1-t- i nte nds to clel-nolpstl-ate th i s

by' () l'-l'e 1- i ng lè i s veri fi ed c ol-np lai nt and i nterro gator i cs as evidence .

l I l t i 1-1-1:1 te l y. 13 l ai l'lti ff Nvi l l prove tllat he 'vvas relal i ated agai n st for l''i 1 ing

êtt.l 1-1-1 1 1) i s t rat i A,' e g 1-1 evan c e s - 11 1- s 4 2 t..l . S . (7. . j 1 t? 8 3 c o nnp l a 1- nt - :1 nd an
l -' k-l'1 e l-ge nc )., I3I-e 1 i 11-1 i nary l 14

.1 u nc tio 14 in the L1 1-1 ited States L3 istri k)t C''o u rt,
h; ( ) t l t 1-1 el-l-i r.) i stri ct o 1- 1'7 I o ri da. 'l-lle retal i at i on restl l ted 1 1-1 tlae transfer o f

l'1 a 1 11 t 1 ff- t() -'y vol'l l3ar1k O'orrecti onal 1 nstitution .

I ' l a 1 11 t i 1 ) - i 1) t e 1'1 d s t o es ta b 1 i s 1-1 t 1-1 i s by o ffc 1- i 11 g e 'h.' i d e l'lc e b y s u b nl 1 tt i 1-1 g th e

v'e. 1-1 li ed ti rst ?'h. I'n ellded ()-. o 1-n 13 l ai nt- hi s L-- l'ne rgellcl- l'not i o n t'i l ed f0r a

1'I-e l 1 1'1-1 i I'l;.tl'l' I 1-1 1 tlnction- ssvorl'1 al-fidavits ( attached) o f- L'l'vvi ght .r011 nson-
l 4 ëtlk t? I-- $'h.. /' i l l 1 e I3()nl'ler- al-1d (.i al-l' N'Ieyers, P l ai nt i 1.1- s ovvn o 1-2.11 testil-nony- and

11 tl I'nerotls case I aNv i 14 support f() f tlae legal theory o 1- 11 is clail-n.

l I I .

(7 . z4 li st ()f- a I I ex h i bi ts to be offkred i n to evid ence at trial

I . ( llteechobee Posted M onthlv Chapcl Activities Calendars;

( a ) tlle su bs tal-l c e t' 1- t 11 i s ev i d t'll-lce Nvi l l i d entify e igllt ( 8 ) C hri stian deno nAi l'lat ions and fotlr
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

JOHNNIE BOUIE, DC#111099, 

 

Plaintiff, 

 

vs.         CASE NO. 10-14277-JEM 

 

WALTER A. MCNEIL, et al., 

 

Defendants. 

____________________________/ 

MOTION TO STAY PROCEEDINGS PENDING DETERMINATION OF QUALIFIED 

IMMUNITY OF DEFENDANTS COLLINS, TAYLOR, HARDACKER,  

SKIPPER, AND MCNEIL 

COMES NOW, Defendants Collins, Taylor, Hardacker, Skipper, and McNeil, through 

undersigned counsel, move this Court to stay this matter pending determination of qualified 

immunity of Defendants Collins, Taylor, Hardacker, Skipper, and McNeil, and in support 

provide the following: 

1. On February 13, 2012, this Court issued an order requiring that the Plaintiff file 

his pretrial narrative statement to two weeks after the filing of Defendant’s Motion for Summary 

Judgment, and that the Defendants file their pretrial statement within two weeks of the filing of 

Plaintiff’s pretrial statement. (Doc. 80) 

2. On March 1, 2012, Defendants filed a dispositive motion for summary judgment.  

(Doc. 81) Included in the Defendants’ motion was assertion of Defendants’ entitlement to 

qualified immunity and argument in support. (Doc. 81, at 25-28) 

3. On March 12, 2012, Plaintiff filed his pretrial narrative statement.  (Doc. 84) 

4. Defendant’s pretrial narrative statement is due on March 26, 2012. 

5. Plaintiff brought this action with claims against Defendants Collins, Taylor, 

Hardacker, Skipper, and McNeil in their individual capacities. 
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6. Because Defendant’s Motion for Summary Judgment inter alia raises the defense 

of qualified immunity for all Defendants named in their individual capacities with regard to 

Plaintiff’s claims, Defendants Collins, Taylor, Hardacker, Skipper, and McNeil move the Court 

for an Order staying all further proceedings in this action, pending the determination of their 

entitlement to the qualified immunity sought in their Motion for Summary Judgment. 

MEMORANDUM OF LAW 

The doctrine of qualified immunity was created to permit the resolution of many claims 

against government officials before “’subject[ing] government officials to either the costs of trial 

or to the burdens of broad-reaching discovery’ in cases where the legal norms the officials are 

alleged to have violated were not clearly established at the time.” Mitchell v. Forsyth, 472 U.S. 

511, 526 (1985) (quoting Harlow v. Fitzgerald, 457 U.S. 800, 817–18 (1982) (alteration in 

original)). “The central purpose of affording public officials qualified immunity from suit is to 

protect them ‘from undue interference with their duties, and from potentially disabling threats of 

liability.” Elder v. Holloway, 510 U.S. 510, 513 (1994) (quoting Harlow, 457 U.S. at 806). 

Qualified immunity is not only a mere defense to liability; it is an immunity to suit.  

Mitchell, 473 U.S. at 526-27; see also Rieck v. Jensen, 651 F.3d 1188 (10th Cir. 2011). Qualified 

immunity is both an entitlement not to stand trial (Workman v. Jordan, 958 F.2d 332, 336 (10th 

Cir. 1992)) and from the burdens of pre-trial discovery.  Hannula v. Lakewood, 907 F.2d 129 

(10th Cir. 1990). “[W]hen a case can be dismissed on the pleadings or in an early pre-trial stage, 

qualified immunity also provides officials with the valuable protection from ‘the burdens of 

broad-ranging discovery.’” Johnson v. Fankell, 520 U.S. 911, 915 n.2 (1997) (quoting Harlow, 

457 U.S. at 818)). As the United States Supreme Court noted in Harlow, “until this threshold 

immunity question is resolved, discovery should not be allowed.” Harlow, 457 U.S. at 818.  
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The underlying purposes of the qualified immunity doctrine caused the Supreme Court to 

stress the “importance of resolving immunity questions at the earliest possible stage in the 

litigation.” Hunter v. Bryant, 502 U.S. 224, 227 (1991) (per curiam). “Where the defendant 

seeks qualified immunity, a ruling on that issue should be made early in the proceedings so that 

the costs and expenses of trial are avoided where the defense is dispositive.” Saucier v. Katz, 121 

S. Ct. 2151, 2155–56 (2001). 

The affirmative defense of qualified immunity may be raised either with a motion to 

dismiss pursuant to Fed. R. Civ. P. 12(b)(6), a motion for judgment on the pleadings pursuant to 

Fed. R. Civ. P. 12(c), or a motion for summary judgment pursuant to Fed. R. Civ. P. 56. See 

Behrens v. Pellitier, 516 U.S. 299, 300–05 (1996).  Any adverse District Court qualified 

immunity decision raising a legal question may be appealed on an interlocutory basis pursuant to 

the collateral order doctrine. See Johnson, 520 U.S. at 915 (“a Federal District Court order 

rejecting a qualified immunity defense on the ground that the defendant’s actions--if proven—

would have violated clearly established law may be appealed immediately as a ‘final decision’ 

within the meaning of the general federal appellate jurisdiction statute, 28 U.S.C. §1291.”); 

Johnson v. Jones, 515 U.S. 304, 309–11 (1995). Further, in Behrens, the Supreme Court 

specifically held that an individual defendant could raise the affirmative defense of qualified 

immunity at both the motion to dismiss and summary judgment stages and initiate an 

interlocutory appeal from the denial of the defendant’s entitlement to qualified immunity by a 

district court on multiple occasions both before and after discovery has occurred.  Id. at 306–07.  

The important policies behind qualified immunity will be subverted in the instant case if 

any additional proceedings are held before the Court determines the entitlement of the 

Defendants to qualified immunity.  Accordingly, in the interest of judicial economy and the 
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avoidance of waste for all parties concerned, and to comply with the important policies 

underlying qualified immunity, this Court should stay all further proceedings herein pending this 

Court’s disposition of the Defendants’ Motion for Summary Judgment.  

Undersigned counsel has not conferred with Plaintiff regarding this motion, as Plaintiff is 

incarcerated and proceeding pro se.  This Motion to Stay is made in good faith and not for the 

purpose of delay. 

WHEREFORE, for all of the foregoing reasons, Defendants Collins, Taylor, Hardacker, 

Skipper, and McNeil, respectfully request entry of an order staying all further proceedings in this 

Court, pending resolution of their Motion for Summary Judgment, and all related proceedings. 

 

Respectfully submitted, 

      PAMELA JO BONDI 

      ATTORNEY GENERAL 
                               

/s/Joy A. Stubbs 

Joy A. Stubbs 

      Assistant Attorney General 

Florida Bar No.: 0062870  

Office of the Attorney General 

The Capitol, Suite PL-01 

Tallahassee Florida 32399-1050 

Telephone: (850) 414-3300  

      Facsimile: (850) 488-4872 

       

 

CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that a true copy of the foregoing has been furnished by U.S. Mail 

to Johnnie Bouie Jr., 111099, Avon Park Correctional Institution, P.O. Box 1100, County Road 

64 East, Avon Park, Florida 33826-1100 on this 20th day of March, 2012. 

    /s/ JOY A. STUBBS 

Joy A. Stubbs 

        Assistant Attorney General 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

JOHNNIE BOUIE, DC#111099, 

 

 Plaintiff, 

 

vs.      CASE NO. 10-14277-JEM 

 

WALTER A. MCNEIL, et al.,  

 

 Defendants. 

____________________________/ 

 

Defendants COLLINS, TAYLOR, HARDAKER,  

SKIPPER, and MCNEIL’S Pretrial Statement  

 

Defendants COLLINS, TAYLOR, HARDAKER, SKIPPER, and McNEIL, pursuant to 

this Court’s order (DE# 43), and Local Rule 16.1, provide their Pretrial Statement.  As grounds, 

Defendants state:  

A. Brief general statement of what the case is about 

 Plaintiff, a state prisoner, is suing Defendants for alleged violation of his First 

Amendment right of free expression of religion.  Plaintiff alleges that he previously worshipped 

with other inmates who self-identified with the Nation of Islam in the Chapel at Okeechobee 

Correctional Institution, but that March 7, 2008, the Nation of Islam adherents were merged with 

another Muslim faith group to form an inclusive service for all schools of thought in the Muslim 

community. 

B. A written statement of the facts that the Defendants will offer by oral or 

documentary evidence at trial. 

    Plaintiff has suffered no First Amendment violation.  Through testimony and evidentiary 

support, Defendants will demonstrate that at no time have Defendants prohibited Plaintiff from 

attending the regularly scheduled communal Muslim faith service instituted at Okeechobee C.I. 
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on Friday afternoons (i.e. Jumah), beginning March 7, 2008.  If Plaintiff did not attend Friday 

Services at Okeechobee C.I., it is because Plaintiff voluntarily elected not to do so.  Defendants 

will, in fact, show that subsequent to March 7, 2008, Plaintiff has voluntarily elected to attend 

communal Muslim services Avon Park C.I.  Moreover, Defendants will show Plaintiff’s affinity 

with, and identification as one of, the Muslim community at large in at least one grievance made 

prior to March 7, 2008 and one made afterward. 

          Defendants will show that the Department of Corrections has an interest in extending to all 

inmates the greatest amount of freedom and opportunity for pursuing individual religious beliefs 

and practices, maintaining the orderly operation of institutions, and fairly distributing the limited 

resources of time, space, and supervision. Chaplaincy functions amid the operations of the 

institution at large. While chaplains can provide input, chaplains cannot override determinations 

made regarding inmate movement, classification, or security.  

The long standing policy of providing a communal service for all Muslims is rationally 

related to these interests as institutional chapels are multipurpose buildings, with inmates using 

the chapel for purposes of study, personal contemplation, as well as congregant worship by 

groups of varying sizes, and as provision of chaplaincy services is affected by staff shortages and 

the administrative responsibilities chaplains must perform, necessitating heavy reliance upon 

approved volunteers to conduct group services.  Recent budget cuts have affected the ability of 

chaplains to provide as many services to inmates. Consolidating groups with major doctrinal 

similarities promotes efficient use of chaplaincy resources for the institution’s inmate population. 

Holding separate services for Nation of Islam inmates undermines the fair distribution of limited 

resources of time, space, and supervision.  
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            The Florida Department of Corrections has more than 100,000 inmates.  111 faith codes, 

an indexing of the religious preference registrations, are represented (although it is not possible 

to list all faiths).  In September of 2009, Chaplaincy Services counted 3,685 inmates within the 

inmate population as identifying with a faith group that made up the Muslin category.  The 

category of Muslim is currently made up of six separate Muslim faith groups. These are: the 

generic selection “Muslim”, Shiite, Sunni, Sufi, Nation of Islam, and Moorish Science.  

      The policies of providing an inclusive nondenominational service for Christians and an 

inclusive service for Muslims were already in place when Chaplain Taylor took the role of 

Chaplaincy Services Administrator in July of 1999.  These policies further the Department’s 

interest in affording the greatest number of inmates the opportunity to access institutional 

chapels where use is subject to appropriate time, space, and supervision. Many demands are 

placed on the Chapel, with inmates engaging in study, personal contemplation, as well as group 

worship of varying sizes.  The scheduling of activities for some necessarily crowds out the 

activities of others.  Additional noise and overflow can impact effective supervision. Moreover, 

provision of chaplaincy services is affected by staff shortages and the administrative 

responsibilities chaplains must perform, necessitating heavy reliance upon approved volunteers 

to conduct group services.  Separate services for Muslims would disrupt the orderly operation of 

facilities. It would set a precedent that would be impossible to maintain for all of the numerous 

faith groups currently combined in the weekly nondenominational Christian service.    

             Given that inmates regularly move and transfer among the Departments’ institutions, 

Chaplaincy Administrative Services strives to standardize religious accommodations for inmates 

at all of the Department’s institutions as reasonably as possible.  Chaplaincy leadership tries to 

ensure that the Department’s practice of providing inclusive Muslim services is consistently 
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followed.  Chaplain Collins followed correct policy and practice in ending the separate Muslim 

services at Okeechobee C.I. on March 7, 2008 and announcing a single service for all Muslim 

faith groups.   

           Regarding Christians, there are more than 70,000 inmates identifying in some manner 

with Christian doctrine.  There is an inclusive group that meets weekly at every institution which 

is termed nondenominational (however, non-Christians are welcome to this service as well), 

however, for safety reasons, the nondenominational weekly service cannot accommodate 70% of 

an institution’s inmate population.  Where denominational group activities are scheduled, 

however, depends on a variety of factors including time, space, and supervision which usually 

falls to an approved volunteer offering to meet a specific group need.  Proportionate access to the 

chapel may be a factor as well.  In chapel scheduling, multiple opportunities for religious 

expression are provided to ensure the greatest number of inmates have access the chapel.  

        In the Department of Corrections, different schools of Muslim teaching in the inmate 

population have participated in communal services and activities together for more than thirteen 

years for Jumah, feast days, and Ramadan.  Muslim services are conducted in such a manner as 

to be non-sectarian and provide for all Muslim inmates regardless of the different schools of 

teaching among the various Muslim faith groups.  Jumah generally starts with a short sermon 

known as the Khutbah and is followed by the prayers.  Khutbah in this setting is to begin and end 

with the focal point being passages from the Koran. If a volunteer is not present, the local 

chaplain may, in his or her discretion, select inmate speakers for the Khutbah on a rotation basis. 

Should an inmate feel that an aspect of the service has become overtly sectarian or political, the 

grievance procedure is available to bring the matter to local chaplain’s attention.  
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