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EVELYN G AR ST, ET AL.,

W ARDEN CH UR CH W ELL, ET AL.,
TATE, ET AL.,

RIV EItA, ET A L.,

URBINA, ET AL.,

M AR TA VILLA CO RTA , ET A L.,
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42 U.S.C. SECT. 1983

This is a civil action authorized by 42 U .S.C . Sed . 1983 to redress the

deprivation, under the color of state law , of rights secured by the Constitution of

the United States.This eourt has jurisdiction under 28 U.S.C. Sect. 133 1 and 1334

(a)(3). Plaintiff seeks deelaratory relief pursuant to 28 U.S.C. Seet. 220 1 and 2202.
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Plaintiffs claims for injunctive relief are authorized by 28 U.S.C. Sect. 2283 and

2284 and Rule 65 of the Federal Rules of Civil Procedure.

!!
PARTIES

N am e of Plaintiff: Perm on Thom as

Inm ate N um ber: 425550

Address: Charlotte Corr. lnstitution

33123 Oil W ell Road

Punta Gorda, Fla. 33955

b). Name of First Defendant: Classification Officer - Tate
Position: Classification Officer

Capacity: Official & Individual

Address: South Florida Reception Center (South Unit)
13910 N .W . 4 1 Street

D oral, Fl. 3.3 178-3014

or

South Florida Reception Center (M ale)
14000 N .W . 41 Street

D oral, Fl. 33 178-3003

N am e of Second Defendant: M r. Rivera, Javier

Position: Head of Classification

Capacity: Ofticial and lndividual

Address: Dade Col-rectional lnstitution

th street Suite - 30019000 S.W . 337 ,

Florida City, Fla. 33034

N am e of Third Defendant: Urbina

Position: Captain

Capacity: Ofticial and Individual

A ddress: Dade Correctional lnstitution
th s jte - 3O019000 S

.W . 337 Street, u

Florida City, Fla. 33034
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e). Name of Fourth Defendant: Churchwell, W illiam
Position: W arden

Capacity: O fficial and Individual

A ddress: Dade Correctional lnstitution
th kte - 304)19000 S.W . 337 Street, Su

Florida City, Fla. 33034

Name of Fifth Defendant: Evelyn Garst

Position: Correctional Services Adm inistrator

Capacity: Official and Individual

Address: Departm ent of Corrections

501 South Calhoun Street

Tallahassee, Fla. 32399-2500

Nam e of Sixth D efendant: M arta V illacorta

Position: Regional Director

Capacity: O fficial and Individual

Address: P.O . Box 297306

Pem broke Pines, Fla. 33029-7306

Name of Seventh Defendant: John Doests) //1-4
Position:

Capacity: Official and lndividual

A ddress: Unltnow n

g).

h).

Nam e of Eighth Defendant: A ss. W arden Shoney

Position: A ssistant W arden

Capacity: Official and Individual
Address: Unlm own

STA TEM ENT O F CLAIM S

3
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A. The actions of Tate, Rivera, Urbina, John Doets) #1-3 and Shoney in

refusing to honor Plaintiff's medical pass while assigning him a job assignment

(See Statement of Facts, Parags. 8- 18, 20-3 1)., foreing him to work against doctor's

orders (See Statement of Facts, Parags. 1-3 1)., Affecting practices, customs,

policies, and procedures that ignores Plaintiff s and other inmatets) medical passes

while assigning them jobs that health care providers prohibited (See Statement of

Facts, Parags. 1-36)', Failing to intervene in their subordinates and fellow workers

actions (See Statement of Facts, Parags.1-36),. Failing to train their subordinates in

in F.A.C. 33-602.101 (8)(See Statement ofthe matters of medical restrictions

Facts, Parags. 1-36),. Threatening to place Plaintiff in confinement if he did not

work (See Statement of Faets, Parags. l6, 3 1)., and interfering with treatment onee

prescribed by a health care provider (See Statement of Facts, Parags. 1-36)) All

constituted'.

1. W anton intliction of pain in violation of the United States Constitution's

Eighth Am endm ent against eruel and unusual punishm ent.

2. Denial witholding of prescribed m edical care in violation of the Eighth

Am endm ent of the United States Constitution.

3. Conspiracy to effectuate the denial of the m edical pass treatm ent in

' 8th A ndm ent and 42violation of the United States Constitution s m e

U .S.C . 1983, 1985.

4
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4. D enial of due process of law in violation of the Fourteenth Am endm ent

of the United States Constitution
, and

5. Endangerm ent to Plaintiffs physical health by creating unsafe

conditions in violation of the U .S. Constitution's prohibition against the

Eighth Am endm ent cruel and unusual punishm ent clause
.

The actions of W arden Churchwell
, M al'ta Villacorta, Evelyn Garst

, and

Shoney's failing to intervene in Tate's
, Rivera's, Urbina's actions forcing Plaintiff

t() work against doctor's orders onceon notice of their actionstsee Statement of

Facts, Parags. 19, 23, 24
, 32, 36)),. failing to train their subordinates in medical

pass restrictions pursuant to F.A.C. 33-602.101(8) (See Statement of Facts, Parags.

l -36),. and affecting practices, policies, and procedures that ignores Plaintiff s and

other inm ates m edicalpasses while assigning them w ork duties that health care

providers prohibited (See Statement of Facts, Parags. 1-36),. All constituted:

1. W anton infliction of pain in violation of the United States Constitution's

Eighth Am endm ent

Denial of prescribed m edical care in violation of the 8th Am endment of

the United States Constitution,

i l of Due Process of Law in violation of the 14th Am endm ent of theDen a

United States Constitution.
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4. Endangerm ent to Plaintiffs physical person in violation of the United

, tl1States Constitution s 8 Am endm ent
.

See F.A.C. 33-602.101 (8).

tkA 1l inm ates shall be furnished m edical care.

holds, layins, or m edical restrictions shall not be assianed anv activity

lnm ates with special medical

until approval is eiven bv the attendinu phvsician or clinical associate
.
''

Defendants ow ed Plaintiff a duty of reasonable care to protect him from

protect him from cruel and unusual punishm ent
, 
m akeunsafe conditions, to

appropriate accom m odations for his

the health care provider, and to correct any violations against him of its em ployees

or fellow staff m em bers that would bring harm on him by forcing him to work

serious m edical need that w as prescribed by

against the doctor's orders. The Defendants are charged with the care
, custody,

and control of the Plaintiff.

Defendant's breached that duty by failing to intervene in its employee's or

fellow officer's actions, allow ing them to force Plaintiff to work against doctor's

orders', and by directly participating in forcing Plaintiff to w ork against doctor's

orders.

The breach of duty resulted in dam ages of
, 1). Pain (physically, mentally,

and emotionallyl; 2). Fear of being disciplined if he refused to work; 3). swelling;

6

Case 1:11-cv-23821-KLR   Document 1   Entered on FLSD Docket 10/24/2011   Page 7 of 68



4). more torn ligaments, muscles, and tissues; 5). placed in a wheelchair unable to

walk; 6). and falling while working causing more of the above injuries.

The breach of duty proxim ately caused these dam ages.

STA TEM ENT O F FACTS

Prior to the tim e of the events below
, Plaintiff was diagnosed with the

follow ing sym ptom s in his right ltnee
, based on the N ovem ber 21, 2008 M .R.I.:

ii1). M ild to moderate fluid in the
bursa; 2) Likely chronic tears of the
horns of the m edical

joint and suprapatellar
anterior and posterior

meniscus; 3) M edical collateral ligament
tenosynovitis; and 4) Diffuse heterogeneous increased signal
m ostly involving the m edial fem oral condyle especially along

the condylar surface. A gain, this appears to represent a

chronic process with possible asteochondral disease
. Etiology

m ay be possibly posttraum atic or innam m atory
.

Recom m endations: plain film and bone scan and follow up

orthopedic is suggested.'' (Exhibit A).

2. D octor Poveda noted the x-ray findings as Ckabnorm al'' on

December 5, 2008 (Exhibit B),

3. The Orhopedic Ponce found that tcchronic pain in right knee;

osteoarthritis in right kneel; and m eI tenosynovitis
,'' on Decem ber 5,

2008 (Exhibit C).

4. On February 17, 2009 Orthopedist Ponce physical findings of

Plaintiff s right ltnee were: ddTenderness right ltnee medial

7
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compartm ent...patient walks with a lim p.'' Ponce's X-ray tindings

were: CtAP view show s severe degenerative changes at the m edial

com partm ent of the right knee and complete narrow ing of the m edial

artivulate space and osteopleyte feruata...diagnosis: severe osteoarthritis

right ltnee.'' (Exhibit D).

5. Orthopedist Ponce ordered: ddstudies ordered: I have explained

to patient that an orthoscopic surgery is not indicated due the advanced

osteoarthritis. 1 have explained that the only option is a total knee

replacem ent, but the patient is still young for the procedure
,

nevertheless, there is no other possibility. lf the patient agrees, a total

ltnee replacem ent can be done as defnitive treatm ent for his condition.

''

(Exhibit D).

6. Dr. Poveda, under Ol-thopedist Ponee's direction wrote a p
..g

work pass (Exhibits E-J).

7. Plaintiff was diagnosed with osteoarthritis and osteochondritis

as early as 1997 and was being treated by D r. Poveda and the

Orthopedist specialists for

N ovember 20, 2007.

Tate. Rivera, Urbina. and John D oe # 2-4, Shonev

degenerative joint disease since

8
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8. On or about Decem ber 30, 2008 Plaintiff reported to the I.C.T. team

ffor a job assignment and was advised by classificationsupervisor Rivera he

w as being assigned to lnside Grounds.

9. Plaintiff show ed Defbndant Rivera, D efendant Tate, and D efendant

Urbina his m edical pass while explaining to them the doctor ordered him not to

work or do any walking or standing over 5 m inutes, that he w as in pain.

10. D efendant Urbina told Plaintiff: Ci-fhat's alright, you can still work.

W e'1l fqnd som ething for you to do. You can pick up paper or something''

Defendant's Rivera and Tate agreed and both said, Csyou're being assigned to

inside grounds, you better go get that pass changed to light duty, we don't do

no-work passes.'' Plaintiff observed them do this to other inm ates w ith medical

passes that day.

11. Plaintiff reported to inside grounds officer Padarora the next m orning

and show ed him his no-work pass. Officer Padarora said Plaintiff had to pick

up paper until he got his job changed. So Plaintiff worked until 10:45 a.1'n.

picking up paper in pain. A bout10:45 Plaintiff reported to m edical and spoke

w ith Dr. Poveda, advising him the I.C.T.team was forcing Plaintiff to worlt.

Dr. Poveda advised Plaintiff they could not force him to work, have them call

him , he w ould straighten it out.

9
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12. Plaintiff saw elassitication O fficer Clark in the lobby and explained

the situation to him . M r. Clark agreed w ith Dr. Poveda and said he was going

to have m e assigned to unassigned after first consulting with and gaining

approval from his supervisor Rivera.

13. Plaintiff reported back to inside ground offieer Padoraro for work.

14. On or about Janual'y 7, 2009 Plaintiff reported to I.C.T. and w as

advised by Defendant's Tate, Rivera, and Urbina that he would be assigned as a

housem an. Again, Plaintiff produced his medical pass for no-work and w as

advised by the I.C.T. Team again that he had to work. They again told him to

go and get the pass altered to light duty, Thereafter Plaintiff worked cleaning

the dorm in pain until his next reassignm ent.

15. On or about February 13, 2009, Plaintiff reported back to the I.C.-I'.

team and was reassigned as a law clerk by Defendant Tate
, Rivera, and Jolan

Doe #4.

16. Plaintiff advised D efendants he had a no-w ork pass from the doctor

and show ed it to them .

becausç no inm ate çould hqve a no-work pass and get gain tim e
, that Plaintiff

They each explained to Plaintiff he had no ehoice

had better go get the pass changed to light duty
, or else be plaeed in

confinem ent if Plaintiff refused to work.

10
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17. Plaintiff reported to the library in pain and produeed the no-work pass

to Ms. Stover (libraly Supervisor) and explained he could not work, he was in

pain.

18. M s. Stover told Plaintiff that was his problem . The I.C.T. team

In pain, Plaintiff went to workassigned him to the library so he had to w orlt.

assisting other inm ates with their legal work and tilling inm ate requests orders

from confinem ent, pulling books off of the shelves
, walking back and forward

in physical and mental pain, being threatened by M r. Stover to deliver law worlt

to confinement like she had done a few months earlier which caused Plaintiff s

knee to degenerate m ore while serving the inm ates in confinem ent
, upstairs and

downstairs.

19. On M arch 10, 2009 Plaintiff wrote a letter to M s. Villacorta (regional

' i Ha es (in Tallahassee), and an emergency grievancedirector) one to Ms. T na y

to Tallahassee requesting that hq be allow ed yp dçnounce his law clerk

certificate because he w as being forced to work against doctor's orders and he

medical no-work pass. (Exhibits K-N).

20. O n or about M arch

wanted to see Plaintiff at 1 :00 pm . Plaintiff reported to the m edical lobby after

2009 M s. Stover told Plaintiff Dr. Poveda

the afternoon m eal to w ait to be called by D r. Poveda.

l Plaintiff wrote a second letter to M s
. Villacorta claiming that though she gave the institution directives to assign

igned, he was not changed to unassigned. (Exhibit L )me as unass
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21. W hile waiting for Dr. Poveda, Defendant Rivera walked out the

classification door and asked, Csis Perm on Thom as in here/'' Plaintiff said 
,

ûûyes'' Rivera asked, tûhave you seen Poveda yetg.'' Plaintiff said ttno.'' Rivera@ q

said iiW ell7 7

repeated this a second tim e about 15 m inutes later.

when you finish seeing him you com e and see l%e.'' Rivera

Finally Plaintiff was called

Plaintiff, it was Rivera whoto see Dr. Poveda who said he hadn't called for

w anted to see Plaintiff Poveda insisted.

Poveda asked Plaintiff, ttdo you have your no-w ork pass?'' Plaintiff said ûiyes
.

But prior to leaving Poveda's oftice

Poveda said, Ctok good''.l

22. Plaintiff then reported to Defendant Rivera's office when Rivera

aslted Plaintiff. kshave you talked to Dr. Poveda? ''Plaintiff said dsyes''. Rivera

asked, Cswhat did you all talk about?'' Plaintiff said
, ttm y no w ork pass.'' Rivera

said éûthat's all'' Plaintiff said ttyes'') , l * Rivera said, tûdo l have to go and Ret

Dr. Poveda and let him tell you what he told m e?'' Plaintiff said 
, Csyes''. Rivera

said Dr. Poveda told him Plaintiff could work; that he called Dr
. Poveda and

aslted him could Plaintiff work and Dr. Poveda

did Plaintiff do. H e said he told Poveda all Plaintiff do is sit down the Poveda

aslted him  what kind of work

said Plaintiff could work. Plaintiff told Rivera that's not true; Plaintiff had to

constantly get up and sit down, walking back and forward to the service counter

to assist inm ates w ith their legal m atters while standing up for long periods of

12

Case 1:11-cv-23821-KLR   Document 1   Entered on FLSD Docket 10/24/2011   Page 13 of 68



tim e ', he has to pull books off the bookshelves for inm ates in confinem ent for

the request taking them to get copied; also for inm ates com ing to the service

eounter along with other duties, while also being threatened to make

confinem ent runs again.

23. Rivera told Plaintiff that if Plaintiff has a no-work pass he has Scto be

2 i te couldlocked in the infirm ary 24 hours a day and get no gain-tim e
, no nm a

be on the com pound with a no-w ork pass.'' Plaintiff told Rivera that is not a

rule. Rivera said it was. Plaintiff said
, ûûlet m e see it because 1 know its not.

''

Rivera said, ûû1'll show it to you but first we have to resolve this issue
.'' Rivera

said Plaintiff has to alter the pass to light duty or be locked in the infirm ary 24

hours a day and get no gain tim e.

24. Rivera explained that he had received two

M al'ta Villacorta, and one form Tallahassee and we were going to resolve this

faxes, one from M s.

before we leave this office so he could answer the faxes concerning Plaintiff's

grievance/requests to denounce his law clerk certificate as he complained about

being forced to w ork against doctor's orders.

25. Plaintiff said, w ell do what you have to do. Rivera told Plaintiff and

classification officer Clark who was present
, itlets go see Dr. Poveda and jlet

this pass changed.''

2 'Fhere were many inmates on the compound with no-work pass at the time.

13
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26. Defendant Rivera led Plaintiff and Clark to the medical records room

door and called Dr. Poveda into the

Thom as' no-work pass to lightduty or else Plaintiff would be locked in the

hallway and said, ttyou have to alter

infirm ary 24 hours a day and receive no gain-tim e.'' Dr. Poveda said, ttBut his

ltnee is no good and is in bad shape, he , , 3has to have surgery
. Rivera said if

Poveda did not alter the pass Poveda would have to adm it Plaintiff to the

infirmary and Plaintiff could notreceive any gain-time. Poveda reluctantly

agreed.

27. Prior to departing one another in the infirm ary area
, D efendant Rivera

told Plaintiff there was, kkno need to be writing the grievances
, because its not

oing to do no good anyw ay.''

28. Prior to leaving medical, Plaintiff asked Nurse M orales is it true that if

an inm ate had a no-w ork pass he has to be locked in the infinrary 24 hours a

day and get no gain tim e. She said no. 1 asked her to ask Dr. Poveda to not

alter my pass because 1was keeping the no work pass. She went back and

brought m e a pass back to see Dr. Poveda the next m orning on his direction.

29. W hile waiting to see Dr. Poveda the next m orning D efendant Rivera

w alked through the m edical lobby when Plaintiff advised him he was keeping

his no work pass so D efendant could go ahead and adm it him to the infirm ary
.

3 Plaintiff was recommended for total knee replacement surgery by the O
rthopedist Specialist on February l 78

,2009.
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Rivera sim ply said, ttDr. Poveda has to do that, I don't have nothing to do w ith

that ''

30. W hen Plaintiff saw I)r. Poveda and told him he w as keeping his no-

w ork pass, Dr. Poveda said, û'Good! l got a copy and you got a copy. 1'1%

medical and he's (Rivera) classification.He can't tell me what to do. l had my

license 21 years and 1'1% not going to let him m ake m e lose my lieense. Y ou

keep your pass.''

31. A few days later M areh 25, 2009, Plaintiff w as placed on I.C.T. call

out and assigned to a houseman job by Defendant Tate,Shoney, and Colonel

John D oe in spite the fact Plaintiff produeed his no w ork pass to them while

complaining of pain and the upcoming surgery.Plaintiff w ent of to tell them he

had writer M s. Villacorta about being forced to work and she straightened the

situation out. They each ianored Plaintiff and said he w ould be assigned as a

housem an or be housed in confinem ent if he refused to work.

32. M s. Villacorta had written Plaintiff a letter on M arch 23, 2009

advising him : CcY'our letter has been received reviewed. Y ou were ehanged to

unassiuned and will not have a iob assignment in accordance with your most

recent medical pass by Dr. Poveda.'' And her seeond April 22
, 2009 letter in

response to Plaintiff s second eom plaint dated April 7, 2009, stating
, icYour

letter has been received and review ed. Y ou w ill be placed on the April 21
.

15
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2009 I.C.T. docket and reassigned to unassigned until the m edical department

issues further instructions conceming your medical situation'' (Plaintiff was

never changed to unassignedl;and correctional servicesadministrator Evelyn

D. Garst wrote Plaintiff a letter dated M arch 3 1
, 2009, stating, $ûHealth services

will be reviewina your medical issues and will address any iob changes or

special housing needs with you
-r clas7itk gtion officer to ensure there is no

contlict between your medical passes and your iob assignment. Additionally,

your certification as a law clerk cannot be revoked
v..the institutional

classification team deem ed the assignm ent as a law clerk was appropriate based

on the certificationa'' (Exhibit 0-0)

W AR DEN CH URCH W ELL

33. A copy of Evelyn Garst's M arch 31
, 2009 letter w as forwarded to

remedy the issue. (Evelyn Garst wasW arden Churchwell who failed to

McNeil's Rep.) (Exhibit Q).

34. These letter's responses were never adhered to by the Defendants up

until this day. Churchwell and M cNeil did nothing
.

35. On June 24, 2009, Plaintiff fell in the dorm while working as a house-

man cleaning and twisted his already injured right knee while hitting it hard on

the tloor, and plaintiff w as adm itted to the infirm ary and placed in a wheel

chair. (Exhibit R-S).

16
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36. On July 08, 2009, Plaintiff underw ent total knee replacem ent surgery
.

Y
EXH A USTIO N OF A DM INISTR ATIVE REM ED IES

During the interim  Plaintiff fully exhausted al1 adm inistrative rem edies

available to him at all levels: Tallahassee in an Emergency M edical Grievance on

M arch l l , 2009 pursuant to F.A .C., 33-103.006(2)(g), which was returned/rejected

because tdit is not an em ergency.

''
7 (Exhibit V ); letter to the Regional

D irector, M s. M al'ta V illacol'ta on M arch 10
, 2009,. a M arch 10, 2009, letter to Tina

Hayes in Tallahassee answered

Adm inistrator; and letter to M s. M arta Villacorta on April 7
, 2009. Plaintiff did

Evelyn D . G arst, Correctional Services

not subm it a grievance to the W arden after the denial of his Em ergency grievance

because of M s. Villacorta's letter stating Plaintiff was assigned as unassigned and

that Plaintiff believed that his em ergency grievance w as in fact an em ergency and

should have been handled as such by M cN eil approved and the situation corrected

by M cNeil; plus the fact that Evely'n Garst had promised there would be no contlict

between Plaintiff s no work pass and any job assignment.No other administrative

remedies are available to Plaintiff
, thus, this suit timely follows. (Exhibits K-Q).

M
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RELIEF

Plaintiff requests all form s of monetary dam ages,including but lim ited to

compensatory damages from each Defendant for each claim of $500,000.00, and

punitive damages from each Defendant for each claim of $20,000.00 as determined

by a jury for each Defendant and each claim, further requests declaratory judgment

as deem ed appropriate by this Coul't. Plaintifps requests that an order protecting

Plaintiff from retaliatory actions by Defendants or their officers be issued and from

retaliatory transfers. Plaintiff further requests costs of suit and fees.

JURY DEM AND

Do you demand a jury trial'?YES X NO .Signed on this !t? day of

(t-totex , aell

g zIs! #-1.':.%2
Permon Thom as, DC //425550

VNNOTARIZED OATH

1 DO HEREBY SW EAR under the penalties of perjury that the foregoing is

true, and correct, under Fla. Stat. j92.525 sworn to by.
(y . j!9

. day of (.'/c Vk/a
.
/t , 20 1 1 .Executed on this t
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. y cxx
w . uy/s/ tf -p.- t

Perm on Thom as, DC //425550

Charlotte Correctional Institution
33123 Oil W ell Road

Punta Gorda, FL. 33955

Appellant, pro se
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