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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
JOHNNIE BOUIE, DC#111099, 
 
 Plaintiff, 
 
vs.      CASE NO. 10-14277-JEM 
 
WALTER A. MCNEIL, et al.,  
 
 Defendants. 
____________________________/ 
 

Defendant McNeil’s Motion to Dismiss 
 

Defendant McNeil,1 through undersigned counsel, moves to dismiss Plaintiff‟s 

complaint. (Doc. 1)  As grounds, Defendant states:  

1. Plaintiff fails to state a claim on which relief may be granted.  

2. Plaintiff‟s claims against Defendant in his official capacity are barred by the Eleventh 

Amendment.  

3. Defendant is entitled to qualified immunity for claims against him individually. 

4. Plaintiff is not entitled to a declaratory judgment finding his rights were violated. 

5. Plaintiff‟s claims for compensatory or punitive damages are barred by Section 

1997e(e).   

Plaintiff’s Allegations 

Plaintiff has filed a civil rights complaint wherein he alleges that Defendant McNeil has 

violated his constitutional rights by failing to provide Plaintiff, a Nation of Islam (N.O.I.) 

follower, chapel services separate and apart from the Islamic services provided by Okeechobee 

Correctional Institution which he alleges “effectively banned him from participating in 
                                                 
1 Defendant does not waive the service of process requirement as to any unserved or improperly served 
persons or entities.  Nothing in this motion shall be construed as an appearance on behalf of or a waiver of 
service of process as to any unserved or improperly served persons or entities. 
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congregational prayer in Main Unit Sanctuary at OCI from March 7, 2008, through January 23, 

2010.”  (Doc. 1, pp. 10-13.)   The Plaintiff alleges from August 31, 2006 through March 7, 2008, 

he was allowed, as a member of the N.O.I., to attend and worship in their prayer services at the 

Main Unit Chapel Sanctuary at Okeechobee Correctional Institution.  (Doc. 1, pp. 3-4)  Plaintiff 

alleges that on March 7, 2008, when he arrived at the Main Unit Chapel he was informed that he 

had to “„merge‟ his sincerely held religious faith and prayer services with the Wahabbi Sunni 

Muslims behind the portioned area in the back of the Main Chapel Sanctuary at OIC or 

immediately exit the building.”  (Doc. 1, p. 4)  Plaintiff alleges that Wahabbi Sunni Muslims 

refused to recognize him as a legitimate Muslim, that they refused to line up in prayer ranks 

along side or behind him, that they refused to allow him to call the Adhan, and that they refused 

to allow him to give Khutbahs sermons during Jumah prayer services or to speak on their faith or 

to watch videos of his faith during Taleem.  (Doc. 1, p. 6)  Plaintiff alleges that Defendant 

McNeil was in a supervisory position that easily allowed him to immediately remedy the 

situation and that by failing to do so he violated Plaintiff‟s First Amendment rights.  (Doc. 1, p. 

11)  Plaintiff seeks declaratory relief in addition to nominal, compensatory and punitive damages 

from Defendant McNeil.  (Doc. 1, p. 14-15)   

MEMORANDUM OF LAW 

I. Plaintiff’s claims should be dismissed pursuant to 28 U.S.C. §1915(e)(2)(B)(ii) and (iii). 
 

Because Plaintiff is proceeding in forma pauperis, his complaint is subject to the 

provisions of 28 USC §1915(e)(2), which provide:  

Notwithstanding any filing fee, or any portion thereof, that may have been paid,   
 the court shall dismiss the case at any time if the court determines that-- 
        (A) the allegation of poverty is untrue; or 
       (B) the action or appeal-- 
           (i) is frivolous or malicious; 
            (ii) fails to state a claim on which relief may be granted; or 
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           (iii) seeks monetary relief against a defendant who is immune from  
   such relief. 
 
28 USC § 1915. Plaintiff‟s complaint should be dismissed pursuant to provisions (ii) and (iii) of 

the aforementioned statute.  

A. Provision (ii) – failure to state a claim on which relief may be granted.  
 
Plaintiff‟s allegations, considered separately or collectively, and read in the light most 

favorable to Plaintiff, are insufficient to state a claim on which relief may be granted.  In 

determining whether a complaint should be dismissed pursuant to §1915(e)(2)(b)(ii), courts 

utilize the same guidelines as when proceeding under Federal Rule of Civil Procedure 12(b)(6). 

Mitchell v. Farcass, 112 F.3d 1483, 1485 (11th Cir.1997).  The allegations are accepted as true 

and are construed in the light most favorable to Plaintiff. Davis v. Monroe County Bd. of Educ., 

120 F.3d 1390, 1393 (11th Cir.1997); see also Welch v. Laney, 57 F.3d 1004, 1008 (11th 

Cir.1995). The complaint may be dismissed if the facts as plead do not state a claim to relief that 

is plausible on its face.  Jackson v. Ellis, 2008 WL 89861 (N.D.Fla.)2 Plaintiff alleges that by not 

separating the prayer services for the N.O.I. and the Wahabbi Sunni Muslims that Defendant has 

violated Plaintiff‟s First Amendment rights.  Plaintiff has failed to state a cause of action on 

which relief may be granted. 

 To the extent Plaintiff challenges the Defendant‟s actions pursuant to the Free Exercise 

Clause of the First Amendment; he has not demonstrated a violation.   A prisoner is not entitled 

to an unfettered exercise of his religious belief, rather, a “reasonable opportunity” to exercise and 

practice his religion. Cruz v. Beto, 405 U.S. 319, 322, 92 S.Ct. 1079, 1081, 31 L.Ed.2d 263 

(1972) (per curiam). Additionally, “while inmates maintain a constitutional right to freely 

exercise their sincerely held religious beliefs, this right is subject to prison authorities' interests in 

                                                 
2 Copies of the Westlaw opinions cited by Defendants will be provided to Plaintiff. 
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maintaining safety and order.” Jackson, at *2 (citing O'Lone v. Estate of Shabazz, 482 U.S. 342, 

345, 107 S.Ct. 2400, 2402, 96 L.Ed.2d 282 (1987); Turner v. Safley, 482 U.S. 78, 107 S.Ct. 

2254, 96 L.Ed.2d 64 (1987); Cruz, 405 U.S. at 322, 92 S.Ct. at 1081)).  A prison regulation may 

impinge on an inmate's constitutional rights when the regulation is reasonably related to 

legitimate penological interests. Turner, 482 U.S. at 89, 107 S.Ct. at 2261.  In order to determine 

whether a prison policy is reasonable, a court must determine (1) whether there is a “valid, 

rational connection” between the prison regulation and the legitimate governmental interest put 

forth to justify the regulation; (2) whether, under the restriction imposed, a prisoner has 

alternative means for exercising the asserted constitutional right; (3) the impact that 

accommodating the asserted constitutional right will have on prison staff, inmates, and the 

allocation of prison resources; and (4) whether the regulation in question is an “exaggerated 

response” to prison concerns.  Id. at 89-91, 107 S.Ct. at 2261-62. 

 Assuming arguendo, that the Institution‟s policy of providing religious services for a 

broad range of religious groups and not specific sects or subsets, does impinge on Plaintiff‟s First 

Amendment rights, similar policies have survived Turner analysis against similar claims.  See 

Boxer v. Donald, 169 Fed.App. 555, 2006 WL 463243 (11th Cir. 2006)(holding that the denial of 

inmate's request for Lost-Found Nation of Islam services did not violate his First Amendment 

rights); Shabazz v. Barrow, 2008 WL 647524, 1 (M.D.Ga.,2008)(finding no First Amendment 

violation where a member of the Nation of Islam was denied a separate worship service); Nation 

of Islam v. Michigan Dept. of Corrections, 1995 WL 631589, 1 (6th Cir. 1995) (finding that the 

decision to deny the Nation of Islam prisoners' request for individual services and meetings was 

reasonable). 
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          In Al-Hakim v. Taylor, et al., 4:01cv187, the United States District Court for the 

Northern District reviewed the case of an inmate of the Florida Department of Corrections.  

Among his contentions, Al-Hakim claimed that the Nation of Islam did not have an official 

scheduled place and time for worship services at Wakulla C.I.  See Defendants‟ Appendix 1, at 

page 2 (Report and Recommendation of Magistrate William C. Sherrill, 4:01cv187).  Despite 

Plaintiff‟s allegation that the Department had combined the Nation of Islam service with that of 

another Muslim group,3 the Magistrate wrote: 

  Lack of available space and volunteers are limitations which 
make it reasonably necessary to combine services for groups of 
similar faiths.  Various Islamic groups undoubtedly have 
distinctions and differences in their beliefs, but that does not mean 
that they cannot combine to worship.  Indeed, the evidence shows 
that Christian religious groups combine to worship as well. 

 

See Defendant‟s Appendix 1, at page 17. 

       Accordingly, to the extent Plaintiff claims the Defendant‟s actions were a violation of the 

First Amendment, he has failed to state a claim upon which relief may be granted.  

B. Provision (ii) - seeks monetary relief against a defendant who is immune from  
 such relief. 

 
i. 11th Amendment Immunity 

 
 To the extent Plaintiff sues Defendant in his official capacity; Defendant is immune from 

suit for monetary damages in federal court pursuant to the Eleventh Amendment.  The Eleventh 

Amendment provides immunity by restricting federal courts' judicial power: 

The Judicial power of the United States shall not be construed to extend to any 
suit in law or equity, commenced or prosecuted against one of the United States 
by Citizens of another State, or by Citizens or Subjects of any Foreign State. 

 
U.S. Const. Amend. XI.   

                                                 
3  See Defendant‟s Appendix 1, at page 10. 
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 The Eleventh Amendment protects a State from being sued in federal court without the 

State's consent.  McClendon v. Georgia Dep't of Cmty. Health, 261 F.3d 1252, 1256 (11th Cir. 

2001). Eleventh Amendment immunity also bars suits brought against employees or officers 

sued in their official capacities for monetary damages because those actions actually seek 

recovery from state funds.  See Kentucky v. Graham, 473 U.S. 159, 165-68, 87 L. Ed. 2d 114, 

105 S. Ct. 3099 (1985); Hobbs v. Roberts, 999 F.2d 1526, 1528 (11th Cir. 1993).   Eleventh 

Amendment immunity applies unless Congress validly abrogates that immunity or the state 

waives the immunity and consents to be sued.  See Carr v. City of Florence, Ala., 916 F.2d 1521, 

1524 (11th Cir. 1990).  It is well established that Congress did not intend to abrogate a state's 

Eleventh Amendment immunity in § 1983 damage suits.  See Quern v. Jordan, 440 U.S. 332, 

340-45, 59 L. Ed. 2d 358, 99 S. Ct. 1139 (1979); Cross v. State of Ala., State Dep't of Mental 

Health & Mental Retardation, 49 F.3d 1490 (11th Cir. 1995).  Additionally, Florida has not 

waived its sovereign immunity or consented to be sued in damage suits brought pursuant to § 

1983. See Gamble v. Florida Dep't of Health & Rehabilitative Servs., 779 F.2d 1509, 1513 (11th 

Cir. 1986); Zatler v. Wainwright, 802 F.2d 397, 400 (11th Cir. 1986); Schopler v. Bliss, 903 F.2d 

1373, 1379 (11th Cir. 1990).   

 Plaintiff brings this action in federal court pursuant to 42 U.S.C. §1983.  Plaintiff fails to 

allege or prove that Congress has abrogated the State of Florida's immunity from suits of this 

nature, or that the State of Florida has otherwise waived its immunity from suit.  Moreover, 

states and state officials acting in their official capacities are not persons for the purposes of 

lawsuits brought pursuant to Title 42 U.S.C. §1983.  Will v. Michigan Dept. of State Police, 491 

U.S. 58, 109 S.Ct. 2304, (1989).  Thus, to the extent that Plaintiff is suing Defendant in his  

official capacity, his complaint must be dismissed.  
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ii.Qualified Immunity   
 

 To the extent Plaintiff sues Defendant in his individual capacity; he is entitled to qualified 

immunity. “Qualified immunity allows government officials to carry out their discretionary 

duties without the fear of personal liability or harassing litigation, and protects from suit “all but 

the plainly incompetent or one who is knowingly violating the federal law.” Lee v. Ferraro, 284 

F.3d 1188, 1194 (11th Cir. 2002)(quoting Willingham v. Loughnan, 261 F.3d 1178, 1187 (11th 

Cir 2001)).  “Qualified immunity offers complete protection for government officials sued in 

their individual capacities if their conduct does not violate clearly established statutory or 

constitutional rights of which a reasonable person would have known.” Kingsland v. City of 

Miami, 382 F.3d 1220, 1231 (11th Cir.2004) (quotations marks omitted).  The defense of 

qualified immunity serves important public policies.  Ray v. Foltz, 370 F.3d 1079, 1082 (11th 

Cir. 2004)(citing Richardson v. McKnight, 521 U.S. 399. 408-11(1997)).  Qualified immunity 

protects “government‟s ability to perform its traditional functions by providing immunity where 

necessary to preserve the ability of government officials to serve the public good or to ensure 

that talented candidates were not deterred by the threat of damage suits from entering public 

service.” Id. (citing Richardson at 408).  As such, the doctrine provides immunity from suit, and 

is not just to be considered as a defense to be raised at trial.  Id.  

 To be entitled to qualified immunity, a defendant must first establish that he was acting 

within the scope of his discretionary authority.  Mathews v. Crosby, 480 F.3d 1265, 1269 (11th 

Cir. 2007), cert. denied, --- U.S. ----, 128 S.Ct. 865, 169 L.Ed.2d 723 (2008).  Here, it is apparent 

from the face of the complaint that Plaintiff has sued Defendant for performing official duties 

within the scope of his discretionary authority as an official of the Florida Department of 

Corrections.    
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          Once the defendant has established that he or she was acting within his or her discretionary 

authority, “the burden shifts to the plaintiff to show that qualified immunity is not appropriate.” 

Id. When evaluating a claim for qualified immunity, a court must determine (1) whether the facts 

alleged, viewed in the light most favorable to the plaintiff, show that the officer's conduct 

violated a constitutional right, and (2) whether, under the facts alleged, there was a violation of 

“clearly established law.” See Pearson v. Callahan, 555 U.S. ----, 129 S.Ct. 808, 820-21, 172 

L.Ed.2d 565 (2009) (modifying Saucier v. Katz, 533 U.S. 194, 121 S.Ct. 2151, 150 L.Ed.2d 272 

(2001)).  In applying either prong of the Saucier test; the facts alleged by Plaintiff do not 

demonstrate that Defendant is not entitled to qualified immunity.  

 To the extent Plaintiff contends that the Defendant violated the Free Exercise Clause of 

the First Amendment, Plaintiff has not alleged or demonstrated a violation of the First 

Amendment.  See supra, Section I, A.   In addressing the second prong, whether Defendant 

violated a clearly established constitutional right, there is no binding precedent that would have 

made it clear to Defendant that any of the alleged actions or inactions violated Plaintiff‟s 

constitutional rights.  “In order to determine whether a right is clearly established, we look to the 

precedent of the Supreme Court of the United States, this Court's precedent, and the pertinent 

state's supreme court precedent, interpreting and applying the law in similar circumstances.” See 

Oliver, 586 F.3d at 905, 90.  If there is no precedent on point, a right is clearly established only if 

the law has “earlier been developed in such [a] concrete and factually defined context to make it 

obvious to all reasonable government actors, in the defendant's place, that what he is doing 

violates federal law.” Crawford v. Carroll, 529 F.3d 961, 977-78 (11th Cir.2008) (quotation 

marks omitted). “We have noted that „[i]f the law does not put the [official] on notice that his 

conduct would be clearly unlawful, summary judgment based on qualified immunity is 
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appropriate.‟” See Vinyard v. Wilson, 311 F.3d 1340, 1350 (11th Cir.2002) (quoting Saucier v. 

Katz, 533 U.S. 194, 202, 121 S.Ct. 2151, 2156-57, 150 L.Ed.2d 272 (2001)).  

 As demonstrated supra, there is no precedent or law mandating that prisoners belonging 

to specific sects or subsets of religious denominations receive separate religious services.  See 

supra, Section I.A.  On the contrary, case law from this circuit supports the opposite conclusion.  

See supra, Section I.A. and Boxer v. Donald, 169 Fed.App. 555, 2006 WL 463243 

(C.A.11(Ga.)).  Accordingly, to the extent Plaintiff raises a First Amendment claim, Defendant is 

entitled to qualified immunity.  

II. Respondeat Superior is not cognizable in a Section 1983 action. 
 
 To the extent Plaintiff attempts to hold Defendant McNeil liable for the actions of his 

subordinates in denying his grievance appeal, Plaintiff is not entitled to relief.  The doctrine of 

respondeat superior is not applicable to section 1983 actions.  See La Marca v. Turner, 995 F. 2d 

1526 (11th Cir. 1993); and Williams v. Bennett, 689 F.2d 1370 (11th Cir. 1982).  Supervisory 

authority does not create liability for the acts of subordinates under section 1983, "without any 

evidence that the supervisory employee participated in or condoned the alleged deprivations."  

Geter v. Wille, 846 F. 2d 1352, 1355 (11th Cir. 1988).  “The mere right to control, without any 

control or direction having been exercised and without any failure to supervise is not sufficient to 

support 42 U.S.C. 1983 liability.”  Monell v. Department of Social Services, 436 U.S. 658, 694 

n. 58, 98 S.Ct. 2018, 2037 (1979). 

III.  Section 1997e(e) bars claims for compensatory and punitive damages for mental or 
emotional injury suffered while in custody where there is no showing of physical injury. 
 
 Because no injury exists, no damages for mental or emotional injury are available.  It is 

well settled in the law of the Eleventh Circuit, that compensatory and punitive damages are not 

available in the absence of an injury.  The Prison Litigation Reform Act of 1995 amends Section 
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7(e) of the Civil Rights of Institutionalized Persons Act to require a prior showing of physical 

injury before an inmate can bring a civil action for mental or emotional injury suffered while in 

custody.  Because Plaintiff has shown no physical injury attributable to the Defendant with 

respect to his claims, compensatory and punitive damages cannot be had.   In Smith v. Allen, 502 

F.3d 1255, 1271 (11th Cir. 2007), the Court held that the plaintiff prisoner who demonstrated no 

physical harm was not entitled to compensatory or punitive damages.  Since the issuance of 

Smith v. Allen, the Eleventh Circuit has issued an unpublished opinion stating that under the law 

of the circuit, § 1997e(e) bars claims where the prisoner plaintiff does not allege any physical 

injury.  See Frazier v. McDonough, 264 Fed. Appx. 812, 815 (11th Cir. 2008). 

IV.  Plaintiff has failed to state a cause of action entitling him to declaratory relief. 

Plaintiff is no longer incarcerated at Okeechobee Correctional Institution. (Doc. 1, p. 13)  

Plaintiff is currently incarcerated at Apalachee Correctional Institution.  (Id.)  As demonstrated 

above, Plaintiff‟s religious rights were not violated.  See supra Section I, A.  Additionally, a 

favorable decision on his request for declaratory relief regarding whether the actions taken by 

officials at Okeechobee Correctional Institution in having the N.O.I. and Wahabbi Sunni 

Muslims worship together would not benefit him as he is no longer housed at Okeechobee 

Correctional Institution. See Spears v. Thigpen, 846 F.2d 1327, 1328 (11th Cir.), cert. denied, 

488 U.S. 1046 (1989) (finding that “an inmate's request for injunctive and declaratory relief in a 

section 1983 action fails to present a case or controversy once an inmate has been transferred.”); 

Wahl v. McIver, 773 F.2d 1169, 1173 (11th Cir.1985). 

Further, although the Eleventh Amendment does not generally prohibit suits seeking only 

prospective injunctive or declaratory relief (Green v. Mansour, 474 U.S. 64, 106 S.Ct 423, 88 

L.Ed.2d 371 (1985)), the Ex parte Young exception to the Eleventh Amendment “applies only to 
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ongoing and continuous violations of federal law.”  Summit Medical Associates, P.C. v. Pryor, 

180 F.3d 1326, 1337 (11th Cir.1999)(citations omitted).  "In other words, a plaintiff may not use 

the doctrine to adjudicate the legality of past conduct."  Id. (citations omitted).  Therefore, any 

claims regarding alleged past conduct are not amenable to declaratory or injunctive relief.   

CONCLUSION 

           Wherefore, based on the foregoing, Defendant respectfully requests that this Court 

dismiss Plaintiff‟s Complaint as to the allegations against Defendant McNeil. 

 Respectfully Submitted, 

 PAMELA JO BONDI 
 Attorney General 
                         

 /s/Joy A. Stubbs 
 Joy A. Stubbs 

       Assistant Attorney General 
 Florida Bar No.: 0062870  
 Office of the Attorney General 
 The Capitol, Suite PL-01 
 Tallahassee Florida 32399-1050 
 Telephone: (850) 414-3300  

 Facsimile: (850) 488-4872  
 

 /s/LaDawna Murphy 
 LADAWNA MURPHY 
 Assistant Attorney General 
 Florida Bar No.: 0055546   
 Office of the Attorney General 
 The Capitol, Suite PL-01 
 Tallahassee Florida 32399-1050 
 Telephone: (850) 414-3300  
 Facsimile: (850) 488-4872 
 ladawna.murphy@myfloridalegal.com  
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CERTIFICATE OF SERVICE 

 
 I HEREBY CERTIFY that a true copy of the foregoing has been furnished by U.S. Mail 

to:  Johnnie Bouie Jr., 111099, Avon Park Correctional Institution, P.O. Box 1100, County Road 

64 East, Avon Park, Florida 33826-1100 on this 14th day of March, 2011.  

 

/s/ JOY A. STUBBS 
Joy A. Stubbs 

        Assistant Attorney General 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
JOHNNIE BOUIE, DC#111099, 
 
 Plaintiff, 
 
vs.      CASE NO. 10-14277-JEM 
 
WALTER A. MCNEIL, et al.,  
 
 Defendants. 
____________________________/ 
 

Defendants HARDACKER and SKIPPER’S Motion to Dismiss 
 

Defendants HARDACKER and SKIPPER1 through undersigned counsel, move to 

dismiss Plaintiff‟s complaint. (Doc. 1)  As grounds, Defendants state:  

1. Plaintiff fails to state a claim on which relief may be granted.  

2. Plaintiff‟s claims against Defendants in their official capacities are barred by the 

Eleventh Amendment.  

3. Defendants are entitled to qualified immunity for claims against them individually. 

4. Plaintiff is not entitled to a declaratory judgment finding his rights were violated. 

5. Plaintiff‟s claims for compensatory or punitive damages are barred by Section 

1997e(e).   

Plaintiff’s Allegations 

Plaintiff has filed a civil rights complaint wherein he alleges that Defendants have 

violated his constitutional rights by failing to provide Plaintiff, a Nation of Islam (N.O.I.) 

follower, chapel services separate and apart from the Islamic services provided by Okeechobee 

Correctional Institution which he alleges “effectively banned him from participating in 
                                                 
1 Defendants do not waive the service of process requirement as to any unserved or improperly served 
persons or entities.  Nothing in this motion shall be construed as an appearance on behalf of or a waiver of 
service of process as to any unserved or improperly served persons or entities. 
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congregational prayer in Main Unit Sanctuary at OCI from March 7, 2008, through January 23, 

2010.”  (Doc. 1, pp. 10-13.)   The Plaintiff alleges from August 31, 2006 through March 7, 2008, 

he was allowed, as a member of the N.O.I., to attend and worship in their prayer services at the 

Main Unit Chapel Sanctuary at Okeechobee Correctional Institution.  (Doc. 1, pp. 3-4)  Plaintiff 

alleges that on March 7, 2008, when he arrived at the Main Unit Chapel he was informed that he 

had to “„merge‟ his sincerely held religious faith and prayer services with the Wahabbi Sunni 

Muslims behind the portioned area in the back of the Main Chapel Sanctuary at OIC or 

immediately exit the building.”  (Doc. 1, p. 4)  Plaintiff alleges that Wahabbi Sunni Muslims 

refused to recognize him as a legitimate Muslim, that they refused to line up in prayer ranks 

along side or behind him, that they refused to allow him to call the Adhan, and that they refused 

to allow him to give Khutbahs sermons during Jumah prayer services or to speak on their faith or 

to watch videos of his faith during Taleem.  (Doc. 1, p. 6)  Plaintiff seeks declaratory relief in 

addition to nominal, compensatory and punitive damages from Defendants.  (Doc. 1, p. 14-15)   

MEMORANDUM OF LAW 

I. Plaintiff’s claims should be dismissed pursuant to 28 U.S.C. §1915(e)(2)(B)(ii) and (iii). 
 

Because Plaintiff is proceeding in forma pauperis, his complaint is subject to the 

provisions of 28 USC §1915(e)(2), which provide:  

Notwithstanding any filing fee, or any portion thereof, that may have been paid,   
 the court shall dismiss the case at any time if the court determines that-- 
        (A) the allegation of poverty is untrue; or 
       (B) the action or appeal-- 
           (i) is frivolous or malicious; 
            (ii) fails to state a claim on which relief may be granted; or 
           (iii) seeks monetary relief against a defendant who is immune from  
   such relief. 
 
28 USC § 1915. Plaintiff‟s complaint should be dismissed pursuant to provisions (ii) and (iii) of 

the aforementioned statute.  
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A. Provision (ii) – failure to state a claim on which relief may be granted.  
 
Plaintiff‟s allegations, considered separately or collectively, and read in the light most 

favorable to Plaintiff, are insufficient to state a claim on which relief may be granted.  In 

determining whether a complaint should be dismissed pursuant to §1915(e)(2)(b)(ii), courts 

utilize the same guidelines as when proceeding under Federal Rule of Civil Procedure 12(b)(6). 

Mitchell v. Farcass, 112 F.3d 1483, 1485 (11th Cir.1997).  The allegations are accepted as true 

and are construed in the light most favorable to Plaintiff. Davis v. Monroe County Bd. of Educ., 

120 F.3d 1390, 1393 (11th Cir.1997); see also Welch v. Laney, 57 F.3d 1004, 1008 (11th 

Cir.1995). The complaint may be dismissed if the facts as plead do not state a claim to relief that 

is plausible on its face.  Jackson v. Ellis, 2008 WL 89861 (N.D.Fla.)2 Plaintiff alleges that by not 

separating the prayer services for the N.O.I. and the Wahabbi Sunni Muslims that Defendants 

have violated Plaintiff‟s First Amendment rights.  Plaintiff has failed to state a cause of action on 

which relief may be granted. 

 To the extent Plaintiff challenges the Defendants‟ actions pursuant to the Free Exercise 

Clause of the First Amendment; he has not demonstrated a violation.   A prisoner is not entitled 

to an unfettered exercise of his religious belief, rather, a “reasonable opportunity” to exercise and 

practice his religion. Cruz v. Beto, 405 U.S. 319, 322, 92 S.Ct. 1079, 1081, 31 L.Ed.2d 263 

(1972) (per curiam). Additionally, “while inmates maintain a constitutional right to freely 

exercise their sincerely held religious beliefs, this right is subject to prison authorities' interests in 

maintaining safety and order.” Jackson, at *2 (citing O'Lone v. Estate of Shabazz, 482 U.S. 342, 

345, 107 S.Ct. 2400, 2402, 96 L.Ed.2d 282 (1987); Turner v. Safley, 482 U.S. 78, 107 S.Ct. 

2254, 96 L.Ed.2d 64 (1987); Cruz, 405 U.S. at 322, 92 S.Ct. at 1081)).  A prison regulation may 

                                                 
2 Copies of the Westlaw opinions cited by Defendants will be provided to Plaintiff. 
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impinge on an inmate's constitutional rights when the regulation is reasonably related to 

legitimate penological interests. Turner, 482 U.S. at 89, 107 S.Ct. at 2261.  In order to determine 

whether a prison policy is reasonable, a court must determine (1) whether there is a “valid, 

rational connection” between the prison regulation and the legitimate governmental interest put 

forth to justify the regulation; (2) whether, under the restriction imposed, a prisoner has 

alternative means for exercising the asserted constitutional right; (3) the impact that 

accommodating the asserted constitutional right will have on prison staff, inmates, and the 

allocation of prison resources; and (4) whether the regulation in question is an “exaggerated 

response” to prison concerns.  Id. at 89-91, 107 S.Ct. at 2261-62. 

 Assuming arguendo, that the Institution‟s policy of providing religious services for a 

broad range of religious groups and not specific sects or subsets, does impinge on Plaintiff‟s First 

Amendment rights, similar policies have survived Turner analysis against similar claims.  See 

Boxer v. Donald, 169 Fed.App. 555, 2006 WL 463243 (11th Cir. 2006)(holding that the denial of 

inmate's request for Lost-Found Nation of Islam services did not violate his First Amendment 

rights); Shabazz v. Barrow, 2008 WL 647524, 1 (M.D.Ga.,2008)(finding no First Amendment 

violation where a member of the Nation of Islam was denied a separate worship service); Nation 

of Islam v. Michigan Dept. of Corrections, 1995 WL 631589, 1 (6th Cir. 1995) (finding that the 

decision to deny the Nation of Islam prisoners' request for individual services and meetings was 

reasonable). 

          In Al-Hakim v. Taylor, et al., 4:01cv187, the United States District Court for the 

Northern District reviewed the case of an inmate of the Florida Department of Corrections.  

Among his contentions, Al-Hakim claimed that the Nation of Islam did not have an official 

scheduled place and time for worship services at Wakulla C.I.  See oc. 24-1, at page 2 (Report 
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and Recommendation of Magistrate William C. Sherrill, 4:01cv187).  Despite Plaintiff‟s 

allegation that the Department had combined the Nation of Islam service with that of another 

Muslim group,3 the Magistrate wrote: 

  Lack of available space and volunteers are limitations which 
make it reasonably necessary to combine services for groups of 
similar faiths.  Various Islamic groups undoubtedly have 
distinctions and differences in their beliefs, but that does not mean 
that they cannot combine to worship.  Indeed, the evidence shows 
that Christian religious groups combine to worship as well. 

 

See Doc. 24-1, at page 17. 

       Accordingly, to the extent Plaintiff claims the Defendants‟ actions were a violation of the 

First Amendment, he has failed to state a claim upon which relief may be granted.  

B. Provision (ii) - seeks monetary relief against a defendant who is immune from  
 such relief. 

 
i. 11th Amendment Immunity 

 
 To the extent Plaintiff sues Defendants in their official capacities; Defendants are 

immune from suit for monetary damages in federal court pursuant to the Eleventh Amendment.  

The Eleventh Amendment provides immunity by restricting federal courts' judicial power: 

The Judicial power of the United States shall not be construed to extend to any 
suit in law or equity, commenced or prosecuted against one of the United States 
by Citizens of another State, or by Citizens or Subjects of any Foreign State. 

 
U.S. Const. Amend. XI.   

 The Eleventh Amendment protects a State from being sued in federal court without the 

State's consent.  McClendon v. Georgia Dep't of Cmty. Health, 261 F.3d 1252, 1256 (11th Cir. 

2001). Eleventh Amendment immunity also bars suits brought against employees or officers 

sued in their official capacities for monetary damages because those actions actually seek 

                                                 
3  See Doc. 24-1, at page 10. 
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recovery from state funds.  See Kentucky v. Graham, 473 U.S. 159, 165-68, 87 L. Ed. 2d 114, 

105 S. Ct. 3099 (1985); Hobbs v. Roberts, 999 F.2d 1526, 1528 (11th Cir. 1993).   Eleventh 

Amendment immunity applies unless Congress validly abrogates that immunity or the state 

waives the immunity and consents to be sued.  See Carr v. City of Florence, Ala., 916 F.2d 1521, 

1524 (11th Cir. 1990).  It is well established that Congress did not intend to abrogate a state's 

Eleventh Amendment immunity in § 1983 damage suits.  See Quern v. Jordan, 440 U.S. 332, 

340-45, 59 L. Ed. 2d 358, 99 S. Ct. 1139 (1979); Cross v. State of Ala., State Dep't of Mental 

Health & Mental Retardation, 49 F.3d 1490 (11th Cir. 1995).  Additionally, Florida has not 

waived its sovereign immunity or consented to be sued in damage suits brought pursuant to § 

1983. See Gamble v. Florida Dep't of Health & Rehabilitative Servs., 779 F.2d 1509, 1513 (11th 

Cir. 1986); Zatler v. Wainwright, 802 F.2d 397, 400 (11th Cir. 1986); Schopler v. Bliss, 903 F.2d 

1373, 1379 (11th Cir. 1990).   

 Plaintiff brings this action in federal court pursuant to 42 U.S.C. §1983.  Plaintiff fails to 

allege or prove that Congress has abrogated the State of Florida's immunity from suits of this 

nature, or that the State of Florida has otherwise waived its immunity from suit.  Moreover, 

states and state officials acting in their official capacities are not persons for the purposes of 

lawsuits brought pursuant to Title 42 U.S.C. §1983.  Will v. Michigan Dept. of State Police, 491 

U.S. 58, 109 S.Ct. 2304, (1989).  Thus, to the extent that Plaintiff is suing Defendants in their  

official capacities, his complaint must be dismissed.  

ii.Qualified Immunity   
 

 To the extent Plaintiff sues Defendants in their individual capacities; Defendants are 

entitled to qualified immunity. “Qualified immunity allows government officials to carry out 

their discretionary duties without the fear of personal liability or harassing litigation, and protects 
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from suit “all but the plainly incompetent or one who is knowingly violating the federal law.” 

Lee v. Ferraro, 284 F.3d 1188, 1194 (11th Cir. 2002)(quoting Willingham v. Loughnan, 261 F.3d 

1178, 1187 (11th Cir 2001)).  “Qualified immunity offers complete protection for government 

officials sued in their individual capacities if their conduct does not violate clearly established 

statutory or constitutional rights of which a reasonable person would have known.” Kingsland v. 

City of Miami, 382 F.3d 1220, 1231 (11th Cir.2004) (quotations marks omitted).  The defense of 

qualified immunity serves important public policies.  Ray v. Foltz, 370 F.3d 1079, 1082 (11th 

Cir. 2004)(citing Richardson v. McKnight, 521 U.S. 399. 408-11(1997)).  Qualified immunity 

protects “government‟s ability to perform its traditional functions by providing immunity where 

necessary to preserve the ability of government officials to serve the public good or to ensure 

that talented candidates were not deterred by the threat of damage suits from entering public 

service.” Id. (citing Richardson at 408).  As such, the doctrine provides immunity from suit, and 

is not just to be considered as a defense to be raised at trial.  Id.  

 To be entitled to qualified immunity, defendants must first establish that they was acting 

within the scope of his discretionary authority.  Mathews v. Crosby, 480 F.3d 1265, 1269 (11th 

Cir. 2007), cert. denied, --- U.S. ----, 128 S.Ct. 865, 169 L.Ed.2d 723 (2008).  Here, it is apparent 

from the face of the complaint that Plaintiff has sued Defendants for performing official duties 

within the scope of their discretionary authority as officials of the Florida Department of 

Corrections.    

          Once the defendant has established that he or she was acting within his or her discretionary 

authority, “the burden shifts to the plaintiff to show that qualified immunity is not appropriate.” 

Id. When evaluating a claim for qualified immunity, a court must determine (1) whether the facts 

alleged, viewed in the light most favorable to the plaintiff, show that the officer's conduct 
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violated a constitutional right, and (2) whether, under the facts alleged, there was a violation of 

“clearly established law.” See Pearson v. Callahan, 555 U.S. ----, 129 S.Ct. 808, 820-21, 172 

L.Ed.2d 565 (2009) (modifying Saucier v. Katz, 533 U.S. 194, 121 S.Ct. 2151, 150 L.Ed.2d 272 

(2001)).  In applying either prong of the Saucier test; the facts alleged by Plaintiff do not 

demonstrate that Defendants are not entitled to qualified immunity.  

 To the extent Plaintiff contends that the Defendants violated the Free Exercise Clause of 

the First Amendment, Plaintiff has not alleged or demonstrated a violation of the First 

Amendment.  See supra, Section I, A.   In addressing the second prong, whether Defendants 

violated a clearly established constitutional right, there is no binding precedent that would have 

made it clear to Defendants that any of the alleged actions or inactions violated Plaintiff‟s 

constitutional rights.  “In order to determine whether a right is clearly established, we look to the 

precedent of the Supreme Court of the United States, this Court's precedent, and the pertinent 

state's supreme court precedent, interpreting and applying the law in similar circumstances.” See 

Oliver, 586 F.3d at 905, 90.  If there is no precedent on point, a right is clearly established only if 

the law has “earlier been developed in such [a] concrete and factually defined context to make it 

obvious to all reasonable government actors, in the defendant's place, that what he is doing 

violates federal law.” Crawford v. Carroll, 529 F.3d 961, 977-78 (11th Cir.2008) (quotation 

marks omitted). “We have noted that „[i]f the law does not put the [official] on notice that his 

conduct would be clearly unlawful, summary judgment based on qualified immunity is 

appropriate.‟” See Vinyard v. Wilson, 311 F.3d 1340, 1350 (11th Cir.2002) (quoting Saucier v. 

Katz, 533 U.S. 194, 202, 121 S.Ct. 2151, 2156-57, 150 L.Ed.2d 272 (2001)).  

 As demonstrated supra, there is no precedent or law mandating that prisoners belonging 

to specific sects or subsets of religious denominations receive separate religious services.  See 
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supra, Section I.A.  On the contrary, case law from this circuit supports the opposite conclusion.  

See supra, Section I.A. and Boxer v. Donald, 169 Fed.App. 555, 2006 WL 463243 

(C.A.11(Ga.)).  Accordingly, to the extent Plaintiff raises a First Amendment claim, Defendants 

are entitled to qualified immunity.  

II. Respondeat Superior is not cognizable in a Section 1983 action. 
 
 To the extent Plaintiff attempts to hold Defendants liable for the actions of subordinates, 

Plaintiff is not entitled to relief.  The doctrine of respondeat superior is not applicable to section 

1983 actions.  See La Marca v. Turner, 995 F. 2d 1526 (11th Cir. 1993); and Williams v. 

Bennett, 689 F.2d 1370 (11th Cir. 1982).  Supervisory authority does not create liability for the 

acts of subordinates under section 1983, "without any evidence that the supervisory employee 

participated in or condoned the alleged deprivations."  Geter v. Wille, 846 F. 2d 1352, 1355 

(11th Cir. 1988).  “The mere right to control, without any control or direction having been 

exercised and without any failure to supervise is not sufficient to support 42 U.S.C. 1983 

liability.”  Monell v. Department of Social Services, 436 U.S. 658, 694 n. 58, 98 S.Ct. 2018, 

2037 (1979). 

III.  Section 1997e(e) bars claims for compensatory and punitive damages for mental or 
emotional injury suffered while in custody where there is no showing of physical injury. 
 
 Because no injury exists, no damages for mental or emotional injury are available.  It is 

well settled in the law of the Eleventh Circuit, that compensatory and punitive damages are not 

available in the absence of an injury.  The Prison Litigation Reform Act of 1995 amends Section 

7(e) of the Civil Rights of Institutionalized Persons Act to require a prior showing of physical 

injury before an inmate can bring a civil action for mental or emotional injury suffered while in 

custody.  Because Plaintiff has shown no physical injury attributable to the Defendant with 

respect to his claims, compensatory and punitive damages cannot be had.   In Smith v. Allen, 502 
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F.3d 1255, 1271 (11th Cir. 2007), the Court held that the plaintiff prisoner who demonstrated no 

physical harm was not entitled to compensatory or punitive damages.  Since the issuance of 

Smith v. Allen, the Eleventh Circuit has issued an unpublished opinion stating that under the law 

of the circuit, § 1997e(e) bars claims where the prisoner plaintiff does not allege any physical 

injury.  See Frazier v. McDonough, 264 Fed. Appx. 812, 815 (11th Cir. 2008). 

IV.  Plaintiff has failed to state a cause of action entitling him to declaratory relief. 

Plaintiff is no longer incarcerated at Okeechobee Correctional Institution. (Doc. 1, p. 13)  

Plaintiff is currently incarcerated at Apalachee Correctional Institution.  (Id.)  As demonstrated 

above, Plaintiff‟s religious rights were not violated.  See supra Section I, A.  Additionally, a 

favorable decision on his request for declaratory relief regarding whether the actions taken by 

officials at Okeechobee Correctional Institution in having the N.O.I. and Wahabbi Sunni 

Muslims worship together would not benefit him as he is no longer housed at Okeechobee 

Correctional Institution. See Spears v. Thigpen, 846 F.2d 1327, 1328 (11th Cir.), cert. denied, 

488 U.S. 1046 (1989) (finding that “an inmate's request for injunctive and declaratory relief in a 

section 1983 action fails to present a case or controversy once an inmate has been transferred.”); 

Wahl v. McIver, 773 F.2d 1169, 1173 (11th Cir.1985). 

Further, although the Eleventh Amendment does not generally prohibit suits seeking only 

prospective injunctive or declaratory relief (Green v. Mansour, 474 U.S. 64, 106 S.Ct 423, 88 

L.Ed.2d 371 (1985)), the Ex parte Young exception to the Eleventh Amendment “applies only to 

ongoing and continuous violations of federal law.”  Summit Medical Associates, P.C. v. Pryor, 

180 F.3d 1326, 1337 (11th Cir.1999)(citations omitted).  "In other words, a plaintiff may not use 

the doctrine to adjudicate the legality of past conduct."  Id. (citations omitted).  Therefore, any 

claims regarding alleged past conduct are not amenable to declaratory or injunctive relief.   
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CONCLUSION 

           Wherefore, based on the foregoing, Defendants respectfully request that this Court 

dismiss Plaintiff‟s Complaint as to the allegations against Defendants. 

 Respectfully Submitted, 

 PAMELA JO BONDI 
 Attorney General 
                         

 /s/Joy A. Stubbs 
 Joy A. Stubbs 

       Assistant Attorney General 
 Florida Bar No.: 0062870  
 Office of the Attorney General 
 The Capitol, Suite PL-01 
 Tallahassee Florida 32399-1050 
 Telephone: (850) 414-3300  

 Facsimile: (850) 488-4872  
 

 /s/LaDawna Murphy 
 LADAWNA MURPHY 
 Assistant Attorney General 
 Florida Bar No.: 0055546   
 Office of the Attorney General 
 The Capitol, Suite PL-01 
 Tallahassee Florida 32399-1050 
 Telephone: (850) 414-3300  
 Facsimile: (850) 488-4872 
 ladawna.murphy@myfloridalegal.com  

 
 

CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that a true copy of the foregoing has been furnished by U.S. Mail 

to:  Johnnie Bouie Jr., 111099, Avon Park Correctional Institution, P.O. Box 1100, County Road 

64 East, Avon Park, Florida 33826-1100 on this 23rd day of March, 2011.  

/s/ JOY A. STUBBS 
Joy A. Stubbs 

        Assistant Attorney General 
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