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U.S. District Court
Southern District of Florida (IMiami)
CIVIL DOCKET FOR CASE #: 1:11-cv-21118-FAM

Johnson v. Razdan Date Filed: 03/31/2011
Assigned to: Chief Judge Federico A. Moreno Jury Demand: Defendant
Referred to: Magistrate Judge Patrick A. White Nature of Suit: 550 Prisoner: Civil
Cause: 42:1983 State Prisoner Civil Rights Rights

Jurisdiction: Federal Question

Plaintiff

Elbert Johnson represented by Elbert Johnson

Prisoner ID: 013118 013118
Dade Correctional Institution
19000 S.W. 377 Street
Florida City, FL 33034
PRO SE

V.
Defendant

Sanjay Razdan represented by Robert Emerito Paradela
Wicker Smith Tutan O'Hara McCoy
Graham & Ford
515 E Las Olas Boulevard
Suite 1400 Suntrust Bank
Fort Lauderdale, FL. 33301
954-467-6405
Fax: 760-9353
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Patrick K Dahl

Wicker, Smith, O'Hara, McCoy & Ford,
P.A.

SunTrust Center

515 E. Las Olas Boulevard, Suite 1400
Ft. Lauderdale, FL 33301

0548474800

Fax: 9547609353

Email: pdahl@wickersmith.com
ATTORNEY TO BE NOTICED

Defendant

J. Dwares
TERMINATED: §9/13/201 1

https://ecf.flsd.uscourts. gov/cgi-bin/DktRpt.pl7965020660739801-L 1 0-1 5/15/2012
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Defendant
Ron Ruell
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TERMINATED: 09/13/2011

Date Filed

Docket Text

03/31/2011

COMPLAINT Under the Civil Rights Act against Sanjay Razdan. Filing fee §
350.00. IFP Filed, filed by Elbert Johnson. (Attachments: # | Exhibits)(jua)
(Entered: 03/31/2011)

03/31/2011

Judge Assignment to Chief Judge Federico A. Moreno (jua) (Entered:
03/31/2011)

03/31/2011

Clerks Notice of Magistrate Judge Assignment to Magistrate Judge Patrick A.
White. Pursuant to Administrative Order 2003-19 for a ruling on all pre-trial,
non-dispositive matters and for a Report and Recommendation on any
dispositive matters. (jua) (Entered: 03/31/2011)

03/31/2011

[B=

MOTION for Leave to Proceed in forma pauperis by Elbert Johnson. (jua)
(Entered: 03/31/2011)

05/03/2011

Jh

ORDER OF INSTRUCTIONS TO PRO SE CIVIL RIGHTS LITIGANTS.
Signed by Magistrate Judge Patrick A, White on 5/3/2011. (tw) (Entered:
05/03/2011)

05/03/2011

o

ORDER denying without prejudice 4 Motion for Leave to Proceed in forma
pauperis and requiring more detailed financial affidavit. Signed by Magistrate
Judge Patrick A. White on 5/3/2011. (Attachments: # 1 Affidavit IFP) (tw)
(Entered: 05/03/2011)

05/12/2011

[~

MOTION for Leave to Procecd in forma pauperis by Elbert Johnson. (drz)
(Entered: 05/12/2011)

06/02/2011

joe

ORDER PERMITTING PLAINTIFF TO PROCEED WITHOUT
PREPAYMENT OF FILING FEE BUT ESTABLISHING DEBT TO CLERK
OF $350.00 and Ggranting 7 Motion for Leave to Proceed in forma pauperis.
Signed by Magistrate Judge Patrick A. White on 6/1/2011. (tw) (Entered:
06/02/2011)

06/13/2011

MOTION for Leave to Amend Complaint by Elbert Johnson. (drz) (Entered:
06/13/2011)

07/27/2011

ORDER granting 9 Motion for Leave to File the amended complaint.. Signed
by Magistrate Judge Patrick A. White on 7/27/2011. (cz) (Entered: 07/27/2011)

07/28/2011

ORDER RE SERVICE OF PROCESS REQUIRING PERSONAL SERVICE
UPON AN INDIVIDUAL.The United States Marshal shall serve a copy of the
complaint and appropriate summons upon: Razdan Sanjay, Urologist, Kendall
Regional Medical Center, 11750 S.W. 40th Street, Miami, FL 33175. Signed
by Magistrate Judge Patrick A. White on 7/27/2011. (tw) (Entered:
07/28/2011)

https://ecf.flsd.uscourts.gov/cgi-bin/DktRpt.pl7965020660739801-1L._1_0-1
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NOTICE of Inquiry by Elbert Johnson (drz) (Entered: 08/02/2011)

08/03/2011

REPORT AND RECOMMENDATIONS on 42 USC 1983 case re 1 Complaint
filed by Elbert Johnson. Recommending 1. The claim of lack of adequate
medical treatment shall proceed against Defendant Razdan. 2. The claims of
denial of adequate medical treatment against Defendants Dware and Ruell shall
be dismissed pursuant to 28 U.S.C. 1915(e)(2)(B)(ii) for failure to state a
claim. 3. The operative complaint is the amended complaint (DE#9).
Objections to R&R due by 8/22/2011. Signed by Magistrate Judge Patrick A.
White on 8/3/2011. (tw) (Entered: 08/03/2011)

08/05/2011

Summons Issued as to Sanjay Razdan. (br) (Entered: 08/05/2011)

08/05/2011

MOTION to Appoint Counsel by Elbert Johnson. Responses due by 8/22/2011
(Is) (Entered: 08/08/2011})

(8/09/2011

ORDER denying 15 Motion to Appoint Counsel. Signed by Magistrate Judge
Patrick A. White on 8/9/2011. (cz) (Entered: 08/09/2011)

08/12/2011

SUMMONS (Aftidavit) Returned Executed on 1 Complaint by Elbert Johnson.
Razdan Zanjay, Urologist-Kendall Regional Medical Center served on
8/10/2011, answer due 8/31/2011. (drz) (Entered: 08/12/2011)

08/22/2011

ORDER ADOPTING 13 REPORT AND RECOMMENDATIONS. Signed by
Chief Judge Federico A. Moreno on 8/22/11. (dge) (Entered: 08/22/2011)

08/24/2011

NOTICE of Attorney Appearance by Patrick K Dahl on behalf of Sanjay
Razdan (Dahl, Patrick) (Entered: 08/24/2011)

0873172011

Defendant's MOTION TO DISMISS @ MOTION for Leave to File FOR
FAILURE TO STATE A CLAIM Or, Alternatively, Rule 10(b) Motion To
Reguire Plaintiff To File Amended Complaint Containing Numbered
Paragraphs by Sanjay Razdan. Responses due by 9/19/2011 (Dahl, Patrick)
(Entered: 08/31/2011)

08/31/2011

21

MEMORANDUM of Law re 20 Defendant's MOTION TO DISMISS 9
MOTION for Leave to File FOR FAILURE TO STATE A CLAIM Oy,
Alternatively, Rule 10(b) Motion To Require Plaintiff To File Amended
Complaint Containing Numbered ParagraphsDefendant's MOTION TO
DISMISS 9 MOTION for Leave to File FOR FAILURE TO STATE A
CLAIM Or, Alternatively, Rule 10(b)} Motion To Require Plaintiff To File
Amended Complaint Containing Numbered Paragraphs by Sanjay Razdan.
(Dahl, Patrick) (Entered: 08/31/2011)

09/09/2011

22

Defendant's MOTION for Protective Order by Sanjay Razdan. (Attachments: #
1 Text of Proposed Order)(Dahl, Patrick) (Entered: 09/09/2011})

09/12/2011

23

ORDER granting 22 Motion for HIPAA Qualified Protective Order. This
Order encompases the proposed Order of the defendant.. Signed by Magistrate
Judge Patrick A. White on 9/12/2011. (cz) (Entered: 09/12/2011)

09/20/2011

https://ect.flsd.uscourts.gov/egi-bin/DktRpt.pl?965020660739801-L._1_0-1

Plaintiff RESPONSE to Defendant's Motion to Dismiss and Memorandum in
support of Motion to Dismiss re 20 Defendant's MOTION TO DISMISS 9
MOTION for Leave to File FOR FAILURE TO STATE A CLAIM Or,

5/15/2012
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Alternatively, Rule 10(b) Motion To Regquire Plaintiff To File Amended
Complaint Containing Numbered ParagraphsDefendant's MOTION TO
DISMISS 9 MOTION for Leave to File FOR FAILURE TO STATE A
CLAIM Or, Alternatively, Rule 10¢(b) Motion To Require Plaintiff To File
Amended Complaint Containing Numbered Paragraphs filed by Elbert
Johnson. Replies due by 9/30/2011. (drz) (Entered: 09/20/2011)

09/21/2011 25 | REPORT AND RECOMMENDATIONS on 42 USC 1983 case. Denying 20
Defendant's MOTION TO DISMISS 9 MOTION for Leave to File FOR
FAILURE TO STATE A CLAIM Or, Alternatively, Rule 10(b) Motion To
Require Plaintiff To File Amended Complaint Containing Numbered
ParagraphsDefendant's MOTION TO DISMISS 9 MOTION for Leave to File
FOR FAILURE TO STATE A CLAIM Or, Alternatively, Rule 10(b) Motion
To Reguire Plaintiff To File Amended Complaint Containing Numbered
Paragraphs filed by Sanjay Razdan Objections to R&R due by 10/11/2011.
Signed by Magistrate Judge Patrick A. White on 9/21/2011. (tw) (Entered:
09/21/2011})

09/22/2011 26 | Defendant's MOTION for Discovery fo Depose Plaintiff in Prison by Sanjay
Razdan. Responses due by 10/11/2011 (Attachments: # ] Text of Proposed
Order Proposed Order)(Dahl, Patrick) (Entered: 09/22/2011})

09/23/2011 27 | ORDER granting 26 Motion to take deposition of plaintiff Elbert Johnson. This
is an unrepresented plaintiff and the defendants shall govern themselves
accordingly.. Signed by Magistrate Judge Patrick A. White on 9/23/2011. (cz)
(Entered: 09/23/2011)

10/28/2011 28 | ORDER ADOPTING 25 Report and Recommendations re 20 Motion to
Dismiss. The Motion to Dismiss is DENIED. Signed by Chief Judge Federico
A. Moreno on 10/27/11. (dge) (Entered: 10/28/2011)

11/03/2011 29 | SCHEDULING ORDER: Amended Pleadings due by 3/6/2012. Discovery due
by 2/21/2012. Joinder of Parties due by 3/6/2012. Motions due by 3/27/2012..
Signed by Magistrate Judge Patrick A. White on 11/3/2011. (tw) (Entered:
11/03/2011)

11/07/2011 30 | ANSWER and Affirmative Defenses to Complaint with Jury Demand by
Sanjay Razdan.(Dahl, Patrick} (Entered: 11/07/2011})

01/06/2012 31 | MOTION Requesting Order to Compel Production of Documents by Elbert
Johnson. Responses due by 1/23/2012 (asl) (Entered: 01/09/2012)

01/11/2012 32 | ORDER denying 31 Motion to Compel, if the plaintiff is attempting to obtain
records from a non party he must arrange for subpoenas and pay for them..
Signed by Magistrate Judge Patrick A. White on 1/11/2012. (cz) (Entered:
01/11/2012)

02/03/2012 33 | First MOTION for Extension of Time to Complete Discovery by Sanjay
Razdan, (Attachments: # | Text of Proposed Order Proposed Order}(Dahl,
Patrick) (Entered: 02/03/2012)

02/03/2012 34 | NOTICE of Service Answer to Interrogatories by Elbert Johnson (jua)
(Entered: 02/06/2012)

https://ect.flsd.uscourts.gov/cgi-bin/DkiRpt.pl7965020660739801-L_1_0-1 5/15/2012
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02/14/2012

35

ORDER denying 31 Motion to Compel, see DE#32 ; granting 33 Motion for
Extension of Time to Complete Discovery, all dates entered in the Pre-Trial
Scheduling order are extended for 45 days from the dates entered in that order..
Signed by Magistrate Judge Patrick A. White on 2/14/2012. (cz) (Entered:
02/14/2012)

02/17/2012

NOTICE of Serving Interrogatories to Defendant Sanjay Razdan M.D. by
Elbert Johnson (yha) (Entered: 02/17/2012)

03/30/2012

Disclosures and Discovery Objection by Elbert Johnson. (cqs) (Entered:
03/30/2012)

04/03/2012

Second MOTION for Extension of Time to Complete Discovery by Sanjay
Razdan. (Attachments: # 1 Text of Proposed Order)(Dahl, Patrick) (Entered:
04/03/2012)

04/03/2012

39

ORDER granting 38 Motion for Extension of Time to Complete Discovery; all
dates are extended for 90 days from the dates entered in the pre-trial
scheduling order; dismissing 37 Motion to Produce, this is not a motion but
objections.. Signed by Magistrate Judge Patrick A. White on 4/3/2012. (cz)
(Entered: 04/03/2012)

04/16/2012

40

MOTION for clarification Concerning Johnson's Status of Representation (i.e.
pro-se v. represented by counsel) ( Responses due by 5/3/2012), Third
MOTION for Extension of Time to Complete Discovery by Sanjay Razdan.
(Attachments: # 1 Text of Proposed Order){(Dahl, Patrick) (Entered:
04/16/2012)

04/18/2012

41

ORDER granting 40 Motion for Clarification, Johnson will not be considered
to be represented in this action unless and until an appearance of counsel is
filed; denying 40 without prejudice to renew Motion for Extension of Time to
Complete Discovery discovery has been extended for 90 days from date in
scheduling order, as have all dates in the pre-trial scheduling order.. Signed by
Magistrate Judge Patrick A. White on 4/18/2012. (cz) (Entered: 04/18/2012)

05/01/2012

MOTION To Clear Statement About Not Obtaining A Copy Of the
Stenography by Elbert Johnson. {cqs) (Entered: 05/01/2012)

05/02/2012

43

ORDER denying 42 Motion to Produce, the plaintiff will have to obtain a copy
and may have to pay a fee.. Signed by Magistrate Judge Patrick A. White on
5/2/2012, (cz) (Entered: 05/02/2012)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. __ j(evzp11 4.

The attached hand-written
~ document
has been scanned and 1s
also available in the
SUPPLEMENTAL
PAPER FILE
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UN 0 6 2011

{Rev. 09/2007) Complaint Under The Civil Rights Act, 42 U.S.C. 81983

UNITED STATES DISTRICT COURT By

Southern District of Florida

 Case Number: i:=Cv-21118-FAM #4

C( )j) ey T SolnseX

(Enter the full name of the plaintiff in this action)

Z’Z&Zﬂ/f fﬁ/fd-/‘/e(\/'
Dwakres, I
Roz Rurell

(Above, enter the full name of the defendant(s) in this action)

A COMPLAINT UNDER THE CIVIL RIGHTS ACT, 42 U.S.C. § 1983

Instructions for Filing:

This packet includes four copies of the complaint form and two copies of the Application to
Proceed without Prepayment of Fees and Affidavit. To start an action you must file an original and
one copy of your complaint for the court and one copy for each defendant you name. For example,
if you name two defendants, you must file the original and three copies of the complaint {a total of
four) with the court. You shouid also keep an additional copy of the complaint for your own records.
Al} copies of the complaint must be identical to the original.

Your complaint must be legibly handwritten or typewritten. Please do _not use pencil to
complete these forms. The plaintiff must sign and swear to the complaint. If you need additional
space to answer a question, use an additional blank page.

Your complaint can be brought in this court only if one or more of the named defendants is
located within this district. Further, it is necessary for you to file a separate complaint for each claim
that you have unless they are all related to the same incident or issue.

Page L of 5

o6 0/ 7
ATTACHMENT | EXHIBIT )
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(Rev. 09/2007) Compiaint Under The Civil Rights Act, 42 U.S.C. § 1983

There is a filing fee of $350.00 for this complaint to be filed. If you arc unable to pay the
filing fee and service costs for this action, you may petition the court to proceed in forma pauperis.

Two blank Applications to Proeeed without Prepayment of Fees and Affidavit for this
purpose are included in this packet. Both should be completed and filed with your complaint.

You will note that you arc required to give facts. THIS COMPLAINT SHOULD NOT
CONTAIN LEGAL ARGUMENTS OR CITATIONS.

When these forms are completed, mail the original and'the copies to the Clerk’s Office of
the United States District Court, Southern Distriet of Florida, 301 North Miami Avenue, Miami,
Florida 33128-7788.

I. Parties

In Item A below, place your name in the first blank and place your present address in the third
blank.

A, Name of plaintiff: { ))) Ly 7 = el Sesl
Inmate #: 0f3//5
Address: Dd[lé’ !ﬂ)’/f’/}.jfﬁ//ﬂ) ﬂf,//%ff yy Y

(9000 S WL 377 Shreed S Zf«,}//; 1/ 33034

In Item B below, place the full name of the defendant in the first blank, his/her official
position in the second blank, and his/her place of employment in the third blank. Use ltem C for the
names, positions, and places of employment for any additional defendants.

B.  Defendant: mjﬂﬁf% -f 4/7 /;4 )
e
is employed as //)/2/)0 9)/
) ﬁf’?/ /4 /%f/ Lentey L1750 SWl 4855, ppiant, Hr3075
C.  Additional Defendants. Dz yes, I NP # ,./ Dae
Lorve thiom) Tnstitetdion, |Joor S u! 377
g//t’f’zl, _)Q?)//'r/é, /5;/2 7()330}4

Page 2of §
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(Rev. 08/2007) Complaint Under The Civil Rights Act, 42 U.5.C. § 1983

Rost Bure D) Zaerse 4l Dade lerrat bowel
S5 é}@é'm [Gprg Eal 377 Shevt
L' a K///V/, (2 33034

I1I. Statement of Claim

State here as briefly as possible the facts of your case. Describe how each defendant is
involved. Include also the names of other persons involved, dates, and places.

Do not give any legal arguments or cite any cases or statutes. If you intend to aliege a

number of related claims, number and set forth each claim in a separate paragraph. Use as much
space as you need. Attach an additional blank page if necessary.

MM/W;/Z’/AV To69. T whs ouf fall-opl fo See Dot dys
Povede. He S, f//e’r/ 4’/;5907 GpHs 1%)%{/&/4
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éyf T Aot Bt YoAL) /J)/ﬂfzéffz Wx;ﬂ/féfy;f 4 ‘ot
T s 2 fes? /A////; 4 prestileblepsy if %
7%0/7%)” ﬂ ?p efﬁ/f’ vA 7/ 5 /%M’Y Loroed )90? al e
Hanrfer % t/u/ 4Ye YE )[:’)//’///9 Lo 20t o Shns?
£5 /jw axe J/y}ffw////{ )/E’iz/)/ Lintz betl

4 Y /’éff 4250 U hite 4 }f/y//ﬁ[/ 1ud 4l T /4’3
5@/47/// T SEN ke Jpr Vra/(/ See /Je,,w/o)c 4 v.! I
S ?//f'[/ﬁ)/f(‘l«’Sﬁ)

o dnd ket Tzt 3009 T ass (W put inte a Ve
L Iute bher inmtubes and Aﬁ/ﬁ‘/ﬁ& te ;722/( Se47

Page 3of 3



Case 1:11-cv-21118-FAM  Jocument 9 Entered on FLSD Doc:. .. 06/13/2011 Page 6 of 16

(Rev. 09/2007) Compiaint Under The Civil Rights Act, 42 U.5.C. § 1983

Soudh Hed 14 Londes 1o sce Dotlpr RaZdin oflise.
D&‘t’/t/)’ /fjﬁzfd-é/[ 4SS/sLants Cante rde Hhe i tes ){/g_@‘
Soens and Sud" Flber 745 (YO»{IM//;{:'// butd these
papes, e wi/ 7 i Lread 20 e A(ajﬁ{ y.

/MZ;‘/M? oot the pext ,Pa/ ge.

III.  Relief

State briefly exactly what you want the court do to do for you. Make no legal arguments. Cite
1o cases or statutes.

Y Fs ’ r

fe Liwre /s 24 & S Lo exefd profey:
~7/, » # l/’- ) ‘ .27 " . _(.._.1

D) Pein b 5F Vz)//c?.m;z‘ Mwmb_/% y for purtive duntage
Sor fousingFrcessive puins and Subberivy.

This s an indviidue) Lifality 4t é?ﬁ///f/ Roy Bt
(/!p)g,'gg f[fz ﬁ;gﬁgﬁé HloHe ézl; y Loy Dun tive jﬂﬂ—ﬁfﬁf for

Laai$rns wte eXLessi Ve Pans snd gﬂfﬁy;,jf,
DO 20 pied e ) B7a) Pra by
VIL. Jury Demand 7 wttite.

Do you demand a jury trial? @é [ INo

Pagc 4 of 5
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(Rev. 09/2007) Comptaint Under The Civil Righ_ts Act, 42 U.S.C. § 1983

Signed this Z day of _ . , 20 /)
/ ch w24, / .////{,’ 77%/

(Signature of Plaintiff)

1 declare under penaity of perjury that the foregoing is true and correct. (optional)

Executed on:

C/// _, f//m?é’”

(Signature of Plaintiff)
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UNITED STATES DISTRICT CQURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 11-21118-CIV-MORENO
MAGISTRATE P. A. WHITE

ELBERT JOHNSON,
Plaintiff,

V. : REPORT OF
MAGISTRATE JUDGE

SANJAY RAZDAN, et al,

Cefendants.

I. Introduction

The pro-ge plaintiff, Elbert Johnson, filed a civil rights
complaint pursuant to 42 U.S.C. §1983, (De#l) and an amended
complaint (DE#9), alleging denial of adequate medical treatment.

The plaintiff is permitted to proceed in forma pauperis.

Thig Cause is before the Court upon an initial screening of

the complaint and amended complaint pursuant teo 28 U.S.C. §1915.

IT. Analysis

A, pApplicable Law for Sgreening

Ags amended, 28 U.S.C. §1915 reads in pertinent part as

follows:

Sec. 1915 Proceedings in Forma Pauperis

* * *

(e) {2) Notwithstanding any filing fee, or
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any portion thereof, that may have been paid,
the court ghall diswmiss the cage at any tiume
1f the court determines that -

* * *

(B} the action or appeal -

* * *

(1) 1is frivolous or malicious;

{ii) fails to state a claim on which
relief may be granted; or

{iii) seeks monetary relief from a
defendant who is immune from such
relief.

This is a civil rights action Pursuant to 42 U.S.C. §1983.
Such actions require the deprivation of a federally protected right
by a person acting under color of state law. See 42 U.S.C. 1983;

Polk County v Dodson, 454 U.S.312 (1%81); Whitehorn v Harrelson,

758 F. 24 1416, 141% {11 Cir. 1985. The standard for determining
whether a complaint states a claim upon which relief may be granted
iz the same whether under 28 U.S.C. §1915{e) {2) {(B) or Fed.R.Civ.P.
12(b) (6) or (c). See Mitchell v. Farcasgsgs, 112 F.3d 1483, 1490 (11

Cir. 1997) ("The language of section 1915(e) (2) (B} (1i) tracks the
language of Federal Rule of Civil Procedure 12 (b) (6)"). A complaint
is “frivolous under gection 19%15(e) “where 1t 1lacks an arguable

basis either in law or in fact.” Neitzke v, Williamg, 490 U.S. 219,

325 (1989); Bilal v. Driver, 251 F.3d 1346, 1349 (11 Cir.), cert.

denied, 534 U.S. 1044 (2001). Dismissals on this ground should
only be ordered when the 1legal theories are “indisputably
meritless,” id., 490 U,S. at 327, or when the claimgs rely on
factual allegations that are “clearly Dbaseless.” Denton v.
Hernandez, 504 U.S8. 25, 21 (19%2). Dismigsals for failure to state

a claim are governed by the same standard as Federal Rule of Civil
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Procedure 12(b) (6). Mitchell v. Farcass, 112 F.3d 1483, 1490 (11
Cir. 1997) (*The language of section 1915 (e) {2) (B) {(ii) tracks the

language of Federal Rule of Civil Procedure 12(b) (&6}*). In order
to state a claim, a plaintiff must show that conduct under color of
state law, complained of in the civil rights suit, violated the
plaintiff's rights, privileges, or immunities under  the
Constitution or laws of the United States. Arrington v. Cobb
County, 139 F.3d 865, 872 (11 Cir. 19988).

To determine whether a complaint fails to state a claim upon
which relief can be granted, the Court must engage in a two-step
inquiry. First, the Court must identify the allegations in the
complaint that are not entitled to the assumpticn of truth. Bell

Atlantic Corp. v. Twombly, 550 U.8. 544, 555 (2007)). Twombly

applies to §1983 prisoner actions. §See Douglas v. Yates, 535 F.3d

1316, 1321 (11 Cir. 2008). These include “legal conclusions” and
“[t]lhreadbare recitals of the elements of a cause of action [that
are] supported by mere conclusory statements.” Second, the Court
must determine whether the complaint states a plausible claim feor
relief. Id. This is a “context-specific task that requires the
reviewing court to draw on its judicial exXperience and common
sense.” The plaintiff is required to plead facts that show more
than the “mere possibility of misconduct.” The Court must review
the factual allegations in the complaint “to determine if they
plausibly suggest an entitlement to relief.” When faced with
alternative explanations for the alleged misconduct, the Court may
exercise its judgment in determining whether plaintiff's proffered
conclusion i1s the most plausible or whether it 1s more likely that

no misconduct occurred.?

' The application of the Twombly standard was clarified in
Ashcroft v, Igbal, 129 S.Ct. 19837 (2009).

3
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B. Factual Allegations

In the initial complaint the plaintiff names as the sole
defendant Sanjay Razdan, a urologist at Kendal Regional Medical
Center. The plaintiff claims that Razdan’s poor surgical techniques
and deliberate indifference to his medical condition resulted in

permanent damage to his organs.

On June 13, 2011, the plaintiff filed an amended complaint,
raising the same c¢laims as raised in the initial complaint, and
adding Nurse Practitioner (NP) Dwares and Nurse Ruell, employed by
Dade Correctional Institution, as defendants {DE#9). As this
complaint contains additional defendants, this will be the

operative complaint for screening purposes.

The plaintiff contends that on or about May of 2009, Dr.
Poveda sent him for a prostate bilopsy, stating that his number was
high., He told Poveda that he had a biopsy a few months ago, which
was negative and signed a refusal. Sometime in June of 2009, he
was taken with other inmates to Jackson South Medical Center to see
Dr. Razdan, a urologist, and he again signed a refusal for a
biopsy. He states that he signed multiple refusals in July, August
September and November of 20089.

In January of 2010, Dr. Poveda persuaded him to take a biopsy.
He states that Razdan performed the biopsy manually. He was
bleeding and in unbearable pain. Following the procedure, he was
bloody and his right testicle was swollen. He was told there was
nothing they could do for him. He declared a medical emergency, and
was given pills, but remained in severe pain. He states he was seen
in sick call and was told him there was nothing he could receive

except Ibupreofin. Nurse Dwares, upon seeing how swollen he was,
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prescribed 500 cc of penicillin and put him on an antibiotic for
ten days. The bleeding stopped but he could not urinate. Nurse
Ruell attempted to catheterize him. He said that he had requested
pain medication for the plaintiff, and would ask again. The
catheter was filled with blood, and he was admitted to Kendzll
Regional Medical Center. He was given an ultra sound and it was
determined he had liver damage. He had to wear a colostomy and was
rushed back to the medical center, as he could not urinate
normally. He was in severe pain and swollen. He wag told both of
his kidneys had been damaged, as well as his liver. In September of
2010, Dr. Razdan performed a second surgery so he could urinate. He
contends he still cannot urinate normally, his right testicle is
swollen and he cannot get an erection. His biopsy proved to be

normal. He seeks monetary damages.
Denial of Medical Treatment
The Eighth Amendment prohibits any punishment which viclates

civilized standards of decency or "invelve[s] the unnecessary and

wanton infliction of pain." Estelle v, Gamble, 429 U.S. 97, 102-03

{1976) (quoting Gregg v. Georgia, 428 U.S. 153, 173(1976})); see
also Campbell v. Sikes, 169 F.3d 1353, 1363 (11 Cir. 1999).

"However, not 'every claim by a prisoner that he has not received

adequate medical treatment states a wviolation of the Eighth

Amendment.,'" McElligott v. Foley, 182 F.3d 1248, 1254 (11 Cir.
1999) (citation omitted). &an Eighth Amendment claim contains both

an objective and a subjective component. Taylor v. Adamg, 221 F.3d

1254, 1257 (11 Cir. 2000); Adams v. Poag, 61 F.3d 1537, 1543 (11

Cir. 1995). First, a plaintiff must set forth evidence of an
objectively serious medical need. Taylor, 221 F.3d at 1258; Adams,
61 F.3d at 1543. Second, a plaintiff must prove that the prison

official acted with an attitude of "deliberate indifference" to
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that serious medical need. Farmer, 511 U.S. at 834; McElligott, 182
F.3d at 1254; Campbell, 169 F.3d at 1363. The cbjective component
requires the plaintiff to demonstrate that he has been subjected to
specific deprivaticns that are so serious that they deny him "the
minimal civilized measure of life's necessities." Rhodes wv.

Chapman, 452 U.S. 337, 347 (1981); see algo Hudsen v. McMillian,

503 U.3. 1, 8-g {199z2).

A serious medical need is considered "one that has been
diagnosed by a physician as mandating treatment or one that is so
obvious that even a lay person would easily recognize the necessity

for a doctor's attention.” Hill v, DeKalb Reg'l Youth Det. Ctr., 40

F.3d 1176, 1187 (11 Cir. 1994) ({(guotation wmarks and citation
omitted) . The subjective component reguires the plaintiff to
demonstrate that the prison officials acted wantonly, with
delikerate indifference to the plaintiff's seriocus needs. See

Farmer v. Brennan, 511 U.S. 825, 834 (19924); Wilgon v. Seiter, 501

U.S. 294, 298-99 (1991). Deliberate indifference is the reckless
disregard of a substantial risk of gerious harm; mere negligence
will net suffice. Id. at 835-34. Conseguently, allegations of
medical malpractice or negligent diagnosis and treatment fail to
state an Eighth Amendment claim of cruel and unusual punishment.

See Estelle, 429 U.S. at 106. The inadvertent or negligent failure

to provide adeguate medical care "cannot be said to constitute 'an
unnecessary and wanton infliction of pailn.'" Estelle, 4292 U.S. at

105-06; Wilson, 501 U.S. at 298.

Further to rise to a level of an Eighth Amendment vioclaticn
the plaintiff must demonstrate inhumane conditiong of confinement.
Farmer v Brennan, 511 U,S,. 825 (1994), These conditions must show
a deprivation of a normal civilized measure of life’s necessities,

see Toney v Fugua, 09 WL 1451645 (11 Cir. 2009} (denial of tooth

paste and tooth brush for a pericd of time did not rise to an
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Eighth Amendment violation).

Deliberate indifference can be egtablished by evidence that
necessary medical treatment has been withheld or delayed for non-

medical or unexplained reasons. Farrow v West, 320 F.3d 1235, 1247

(11th Cir.2003) (finding jury gquestion on issue of deliberate
indifference because of unexplained fifteen-month delay in
treatment). The tolerable length of delay in providing medical
attention depends con the nature of the medical need and the reason

for the delay. Harrig v. Coweta County, 21 F.3d 388, 393-94 (11

Cir. 1994}). A plaintiff may alsc establish deliberate indifference
with evidence of treatment “so cursory as toc amount to no treatment

at all.” Ancata v. Prison Health Servs., Inc., 769 F.2d 700, 704

{11 Cir. 1985). If prison officials delay or deny access to
medical care or intentionally interfere with treatment once
prescribed, they may vicolate the Eighth Amendment. Estelle, 429
U.5. at 104.

C. Analvsis

The plaintiff alleges that Razdan ignored his pain during the
biopsy progedure, and walked out of the room when it was finished,
despite the fact that he was bleeding. He claims that after a long
period of pain and bleeding, along with an inability to urinate he
was returned to Kendall Medical Center. At that time Razdan told
him there had been liver damage, gave him a prescription and sent
him back to the institution. He was eventually rushed back to the
hogpital swollen, and in pain. He contends that Razdan cut a hole
in his bladder, inserted a tube and said “clean him up” and walked
out. He then learned his kidneys had been damaged. On the ninth day
of his hospitalization, Dr. Razdan informed him he had to perform

a second gurgery. Following thig surgery he wasg left with regidual



Case 1:11-cv-21118-FAM wocument 13 Entered on FLSD Docnst 08/03/2011 Page 8 of 9

damage, including a swollen testicle, and an inability to urinate
properly. He egsentially claimg that Razdan caused hig sgerious
medical condition by being deliberately indifferent to his medical
needs, and continued to be deliberately i1ndifferent to his
increagingly seriousg condition. At this preliminary stage, it
cannot be determined whether Razdan’s actions rise to a level of an
Eighth Amendment violation, The case shall proceed against Razdan,

and service will be ordered by separate order.

The plaintiff fails to state a claim against Dwares or Ruell.
He gstates that when Dwares saw how swollen his testicle was he
immediately put him on penicillin and antibiotics for ten days. He
states that this helped for a while. Although the pain returned,

there are no allegations that Dwares ignored his condition.

He describes Nurse Ruell’s inability to catheterize him to aid
him in urinating, and states that Dwares then unsuccessfully tried
to aid him. They decided to give him something for the pain and
admitted him into the infirmary. The next day he was taken to
Kendall Regional Medical Center. These facts do not give rise to an
Eighth Amendment violation of deliberate indifference by either
defendant, and both Dwares and Ruell should be dismissed for

failure to state a claim against them,

IIT. Ceonclusion

It is therefore recommended ag follows:

1. The claim of lack of adeguate medical treatment shall

proceed against Defendant Razdan.

2. The claims of denial of adeguate medical treatment against
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Defendants Dware and Ruell shall be dismissed pursuant to 28

U.8.C., 1915(e) (2) (B) {(1ii) for failure to state a claim.
3. The operative complaint is the amended complaint (DE#9).

Objectionsg to this report may be filed with the District Judge

within fourteen days of receipt of a copy of the report.

Dated this 3™ day of August, 2011.

o
o r'd

UNITED STATES MAGISTRATE JUDGE

cc:  BElbert Johnson, Pro Se
fo013118
Dade Correctional Institution
Address of Record
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UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA
Miami Division
Case Number: 11-21118-CIV-MORENO
ELBERT JOHNSON,
Plaintiff,
VS,

SANJAY RAZDAN, e/ al.,

Defendant,
/

ORDER ADOPTING MAGISTRATE'S REPORT AND RECOMMENDATION

THE MATTER was referred to the Honorable Patrick A. White, United States Magistrate
Judge for a Report and Recommendation pursuant to Administrative Order 2003-19. The Magistrate
Judge filed a Report and Recommendation (I).E. No. 13) on August 3, 2011. The Court has
reviewed the entire file and record. The Court has made a de novo review of the issues that the
objections to the Magistrate Judge's Report and Recommendation present, and being otherwise fully
advised in the premises, it is

ADJUDGED that United States Magistrate Judge Patrick A. White’s Report and
Recommendation (D.E. No. 13 is AFFIRMED and ADOPTED. Accordingly, itis

ADJUDGED that:

(1) The claim of lack of adequate medical treatment shall proceed against Defendant

Razdan.

2) The claims of denial of adequate medieal treatment against Defendant J. Dwares and

Defendant R. Ruell shall be dismissed pursuant to 28 U.S.C. § 1915(e)(2)(B)(ii) for failure
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to state a claim.
(3)  The operative complaint shall be the amended complaint (D. E No. 9).

DONE AND ORDERED in Chambers at Miami, Florida, this ) day of August, 2011.

UNITED STA:TES DISTRICT JUDGE

Copies provided to:
United States Magistrate Judge Patrick A. White

Counsel of Record

Elbert Johnson
DC#013118

Dade Correctional Institute
19000 S.W. 377 Street
Florida City, FL 33034
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NWNO. 11-21118-~-CIV-MORENO
MAGISTRATE P. A, WHITE

ELBERT JOHNSON,

Plaintiff,
v. : REPORT OF
MAGISTRATE JUDGE
SANJAY RADZAN, (DE#20)
Defendant.

I. Introduction

The pro-se plaintiff, Elbert Johnson, filed a civil rights
complaint pursuant to 42 U.S.C. §1983, (Deffl) and an amended
complaint (DE#9), alleging denial of adequate medical treatment.

The plaintiff is permitted to proceed in forma pauperis.

This Cause is before the Court upon Defendant Razdan’s Motion

to Dismiss (DE#20) and Memorandum of Law.

IT. Analysis

A, Applicable Law for Reviewing Moticn tc Dismiss

Pursuant to Rule 12(b){6) of the Federal Rules of Civil
Procedure, a defendant may move to dismiss a complaint because the
plaintiff has failed to state a claim upon which relief may be
granted. See Fed.R.Civ.P. 12 (b} {6). The complaint may be dismissed
if the plzintiff does not plead facts that state a claim to relief

that is plausible on its face. See Bell Atlantic Corp. v. Twombly,
127 s.Ct., 1955 (2007) (retiring the oft~criticized “no set of facts”
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language previously used to describe the motion to dismiss standard
and determining that because plaintiffs had “not nudged their
claims across the 1line from conceivable to plausible, their
complaint must be dismissed” for failure to state a claim); Watts
v. FIU, 495 F.3d 1289 (11 Cir. 2007). While a complaint attacked
for failure to state a claim upon which relief can be granted does
not need detailed factual allegations, a plaintiff's obligation to
provide the grounds o¢f his entitlement to relief “reguires more
than labels and conclusions, and a formulaic recitation of the
elements of a cause of action will not do.” Twombly, 127 S.Ct. at
1964-65. The rules of pleading do "not require heightened fact
pleading of specifics . . . .” The Court's inquiry at this stage
focuses on whether the challenged pleadings "give the defendant
fair notice of what the . . . claim is and the grounds upon which

it rests." Erickson v. Pardus, 127 S.Ct. 2197, 2200 (2007) (quoting

Twombly, 127 S.Ct. at 1964),

The standard for determining whether a complaint states a
claim upon which relief may be granted is the same whether under 28
U.5.C. §1%15(e} (2)(B) or Fed.R.Civ.P. 12(b)(6) or (&}. See
Mitchell v. PFarcass, 112 F.3d 1483, 1490 (11 Cir. 1997) (“The
language of section 1915(e) (2)(B) (ii) tracks the language of

Federal Rule of Civil Procedure 12 (b) (&)“).

B. Factual Allegations

A Report and Recommendation was entered by the Undersigned
following a preliminary screening of the complaint and amended
complaint. It was determined that the amended complaint (DE#9) was
the operative complaint. The plaintiff named Dr. Sanjay Razdan, a
urologist at Kendal Regicnal Medical Center. The facts as stated in

the preliminary report revealed that as a result of the defendant’s
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allegedly poor surgical techniques and deliberate indifference to
his medical conditiocn, he suffered from permanent damage to his

organs.

The plaintiff contends that on or about May of 2009, Dr.
Poveda sent him for a prostate biopsy, stating that his number was
high. He told Poveda that he had a biopsy a few months ago, which
was negative and signed a refusal. Sometime in June of 2009, he
was taken with other inmates to Jackson South Medical Center to see
Dr. Razdan, a urologlst, and he again signed a refusal for a
biopsy. He states that he signed multiple refusals in July, August
September and November of 2009.

In January of 2010, Dr. Poveda persuaded him to take a biopsy.
He states that Razdan performed the biopsy manually. He was
bleeding and in unbearable pain. Following the procedure, he was
bloody and his right testicle was swollen. He was told there was
nothing they could do for him. He declared a medical emergency, and
was given pills, but remained in severe pain. He states he was seen
in sick call and was told him there was nothing he could receive
except Ibuprofin. Nurse Dwares, upon seeing how swollen he was,
prescribed 500 c¢c of penicillin and put him on an antibiotic for
ten days. The bleeding stopped but he could not urinate. Nurse
Ruell attempted to catheterize him. He said that he had requested
pain medication for the plaintiff, and would ask again. The
catheter was filled with blood, and he was admitted to Kendall
Regional Medical Center. He was given an ultra sound and it was
determined he had liver damage. He had to wear a colostomy and was
rushed back to the medical center, as he could not urinate
normally. He was in severe pain and swollen. He was told both of
his kidneys had been damaged, as well as his liver. In September of

2010, Dr. Razdan performed a second surgery so he could urinate. He
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contends he still cannot urinate normally, his right testicle 1is
swollen and he cannot get an erection. His biopsy proved to be

normal. He seeks mecnetary damages.

It was determined for purposes of initial screening that the
claims of denial of adegquate medical treatment should proceed
against Dr. Razdan, and he was served by the United States Marshal.

The defendant filed a motien to dismiss,

Defendant Razdan’s Motion to Dismiss {(DE#20)

The defendant seeks to either dismiss the complaint for
failure to state a claim of deliberate indifference to his medical
needs or for the Court to Order the plaintiff to file a second
amended complaint so that each paragraph is numbered to comply with

Fed.R.Civ.P. 10(b).

The defendant contends that there is no evidence that he was
notified of the plaintiff’s complications, and that his actions at

most could be considered negligent.

The standard for determining whether a complaint states a
claim upon which reiief may be granted is the same whether under 28
U.3.C. $§1915{(e){2) (B} or Fed.R,Civ.P, 12(b)(6) or (c). See
Mitchell v. Farcass, 112 F.3d 1483, 14%0 {11 Cir. 1997) {(“The
ianguage of section 1915(e) (2){(B)(ii) tracks the language of

F'ederal Rule of Civil Procedure 12({b) (6}”}. It has already been
determined in the preliminary screening that at this preliminary
stage the ©plaintiff has stated a claim. The Report and
Recommendation was adopted by Chief United States District Judge
Federico A. Mcreno on August 22, 2011.
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As stated in the Preliminary Report, the plaintiff alleges
that Razdan ignored his pain during the biopsy procedure, and
walked out of the room when it was finished, despite the fact that
he was bleeding. He c¢laims that after a long period of pain and
bleeding, alcng with an inability to urinate he was returned to
Kendall Medical Center. At that time Razdan told him there had been
liver damage, gave him a prescription and sent him back to the
institution. He was eventually rushed back to the hospital swollen,
and in pain. He contends that Razdan cut a hole in his bladder,
inserted a tube and said “clean him up” and walked out. He then
learned his kidneys had been damaged. On the ninth day of his
hospitalization, Dr. Razdan informed him he had to perform a second
surgery. Following this surgery he was left with residual damage,
including a swollen testicle, and an inability to urinate properly.
He essentially claims that Razdan caused his serious medical
condition by being deliberately indifferent to his medical needs,
and continued to be deliberately indifferent to his increasingly
serious condition. At this preliminary stage, it was determined
that the plaintiff minimally stated a claim of an Eighth Amendment

vioclation.

The defendant’s motion to dismiss has not changed the out come
of that Report and Reccmmendation. It may be determined at the
summary Jjudgment stage, when the facts are more fully developed,
that the plaintiff’s c¢laim is not sufficient, however the claims

shall proceed at this early stage.

As to the defendant’s argument that the plaintiff should be
ordered to file a second amended complaint, upon review of the pro-
se plaintiff’s complaints, it appears that paragraphs in the
amended complaint are separated and clearly stated, although not

numbered. As this plaintiff is not represented by counsel, it
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appears he has attempted to conform to the spirit of Rule 10(b), if
not the letter. This argument is without merit.

III. Congclusion

It is therefore recommended that Defendant Razdan’s Motion to

dismiss (DE#20) be denied.

Objections teo this report may be filed with the District Judge

within fourteen days of receipt of a copy of the report.

Dated this 21°" day of September, 2011.

UNITED STATES MAGISTRATE JUDGE

cc: Elbert Jchnson, Pro Se
#01311¢8
Dade Correctional Institution
Address of Record

Patrick Dahl
Wicker, Smith, ©Ohara, McCoy, and Ford, P.A.
Attorney of record
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UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA
Miami Division
Case Number: 11-21118-CIV-MORENO
ELBERT JOHNSON,
Plaintiff,
Vs,

SANJAY RAZDAN,

Defendant.
/

ORDER ADOPTING MAGISTRATE'S REPORT AND RECOMMENDATION

THE MATTER was referred to the Honorable Patrick A. White, United States Magistrate Judge
for a Report and Recommendation on Defendant Razdan’s Motion to Dismiss (D.E. No. 20), filed on
August 31,2011, The Magistrate Judge filed a Report and Recommendation (D.E. No, 25) on September
21,2011. The Court has reviewed the entire file and record. The Court has made a de novo review of the
issues that the objections to the Magistrate Judge's Report and Recommendation present, and being
otherwise fully advised in the premises, it is h:

ADJUDGED that United States Magistrate Judge Patrick A. White’s Report and Recommendation

(D.E. No, 25) on September 21, 2011 is AFFIRMED and ADOPTED, Accordingly, it is

ADJUDGED that:
(N Defendant Razdan’s Motion to Dismiss is DENIED.

s/~

éof October, 2011.

DONE AND ORDERED in Chambers at Miami, Florida, this 2

O @2ORENO 3
TED STATES DISTRICT JUDGE :
Copies provided to:

United States Magistrate Judge Patrick A. White

Counsel of Record
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO, 11-21118-CIV-MORENO
MAGISTRATE JUDGE P. A. WHITE

ELBERT JOHNSON,

Plaintiff,
QRDER SCHEDULTNG PRETRIAL
v. : PROCEEDINGS WHEN PLAINTIFE
IS PROCEEDING PRO SE

SANJAY RAZDAN, et al.,

Defendants.

The plaintiff in this case is incarcerated, without counsel,
so that it would be difficult for either the plaintiff or the
defendants to comply fully with the pretrial procedures required by
Local Rule 16.1 of this Court. It is thereupon

ORDERED AND ADJUDGED as follows:

1. All discovery methods listed in Rule 26{a), Federal Rules
of Civil Procedure, shall be completed by February 21, 2012. This

shall include all motions relating to discovery.

2. All motions to Jjoin additional parties or amend the

pleadings shall be filed by March 6, 2012.

3. A1l motions to dismiss and/or for summary judgment shall

be filed by March 27, 2012.

q. On or before April 10, 2012, the plaintiff shall file
with the Court and serve upon counsel for the defendants a document
called "Pretrial Statement.” The Pretrial Statement shall contain

the following things:
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{a) A brief general statement of what
the case is about;

(b} A written statement of the facts
that will be offered by oral or
documentary evidence at trial; this
means that the plaintiff must
explain what he intends to prove at
trial and how he intends to prove
it;

(c) A list of all exhibits to be offered
into evidence at the trial of the
case;

(d) A list of the full names and
addresses of places of employment
for all the non-inmate witnesses
that the plaintiff intends to call
{the plaintiff must notify the Court
of any changes in their addresses);

(e) A list of the full names, inmate
numibers, and places of incarceration
of all the inmate witness that
plaintiff intends to call (the
plaintiff must notify the Court of
any changes 1in their places of
incarceration); and

{f) A summary of the testimony that the
plaintiff expects each of his wit-
nesses to give,

5. On or before April 24, 2012, defendants shall file and
serve upen plaintiff a "Pretrial Statement," which shall comply

with paragraph 4{a)-(f).

6. Failure of the parties tc disclose fully in the Pretrial
Statement the substance of the evidence to be offered at trial may
result in the exclusion of that evidence at the trial. Exceptions

will be {1) matters which the Court determines were not discover-
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able at the time of the pretrial conference, (2) privileged mat-

ters, and (3) matters to be used sclely for impeachment purposes.

7. If the plaintiff fails to file a Pretrial Statement, as
required by paragraph 4 of this order, paragraph 5 of this order
shall be suspended and the defendants shall notify the Court of

plaintiff's failure to comply. The plaintiff is cautioned that

failure to file the Pretrial Statement may result in dismissal of

this case for lack of prosecution.

8. The plaintiff shall serve upon defense counsel, at the
address given for him/her in this order, a copy of every pleading,
motion, memorandum, or other paper submitted for consideration by
the Court and shall include on the original document filed with the
Clerk of the Court a certificate stating the date that a true and
correct copy of the pleading, motion, memorandum, or other paper
was mailed to counsel. All pleadings, motions, memoranda, or other
papers shall be filed with the Clerk and must include a certificate

of service or they will be disregarded by the Court.

9. A pretrial conference may be set pursuant to Local
Rule 16.1 of the United States District Court for the Southern
District of Florida, after the pretrial statements have been filed.
Prior to such a conference, the parties or their counsel shall meet

in a good faith effort to:

{a) discuss the possibility of settlement;

(b) stipulate {agree) in writing to as many
facts and issues as possible to avoid
unnecessary evidence;

(c} examine all exhibits and documents
proposed to be used at the trial, except
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that impeachment documents need not be
revealed;

(d) mark all exhibits and prepare an exhibit
list;

{e) dinitial and date opposing party's
exhibits;

(f}) prepare a list of motions or other
matters which require Court attention:
and

(g} discuss any other matters that may help
in concluding this case.

10. All moticons filed by defense counsel must include a

proposed order for the undersigned Magistrate Judge’s signature.

DONE AND ORDERED at Miami, Florida, this 3rd day of November,
2011,

s/Patrick A. White
UNITED STATES MAGISTRATE JUDGE

cc: Elbert Johnson, Pro Se
DC #013118
Dade Correctional Institution
19000 S.W. 377 Street
Florida City, FL 33034-6499

Patrick K. Dahl, Esdquire
Wicker, Smith, et al.
SunTrust Center, Suite 1400
515 East Las Olas Boulevard
Fort Lauderdale, FL 33301

Hon. Federico A. Moreno, Chief Judge
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UNITED STATES DISTRICT COURT
THE SOUTHERN DISTRICT OF FLORIDA
CASE NO. 1:11-CV-21118-MORENO
Magistrate Judge: Patrick White
ELBERT JOHNSON,
Plaintiff,
Vs,

SANJAY RAZDAN, M.D.,

Defendant.
/

ANSWER. AFFIRMATIVE DEFENSES, AND JURY DEMAND

Defendant, Sanjay Razdan, M.D., by and through his attorneys, Wicker, Smith,
O’Hara, McCoy & Ford, P.A., states by way of Answer to the Complaint' filed by the
plaintiff, Elbert Johnson, as follows:

1. In Item A below, place your name in the
first blank and place your present address in the third blank.

A, Name of plaintiff: Elbert Johnson
Inmate #: 013118
Address: Dade Correctional Institution
19000 S.W. 377 Street
Florida City, FL 33034

ANSWER: Defendant admits that plaintiff identified himself as reflected in paragraph

1, sub-paragraph A.

' Plaintiff's complaint is presented in narrative form as opposed to containing numbered paragraphs as
required by Rule 10(b) of the Federal Rules of Civil Procedure. Defendant has broken the narrative
complaint into individually numbered paragraphs in order to prepare and present his answer,
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ANSWER:

CASE NO. 1:11-CV-21118-FAM

2. In Item B below, place the full name of the
defendant in the first blank, his/her official position in the
second blank, and his/her place of employment in the third
blank. Use Item C for the names, positions, and places of
employment for any additional defendants.

B. Defendant:  Sanjay Razdan, is employed
as urology at Kendall Regional Medical Center, 11750
S.W. 40" St., Miami, FL 33175

Defendant admits that he is a board certified urologist licensed to practice

medicine in the State of Florida. Defendant denies the remaining allegations contained at

paragraph 2.

ANSWER:

C. Additional Defendants: Dwares, J, NP at
Dade Correctional Institution, 1900 S.W. 377 Street,
Florida City, FL 33034. Ron Ruell, nurse at Dade
Correctional Institution, 1900 S.W. 377 Street, Florida
City, FL. 33034

Defendant denics that Dwares, J or Ron Ruell are parties this action

pursuant to the order dated August 3, 2011.

ANSWER:

4. On or about May 2009, I was on call-out to
see Doctor Poveda. He said, “Elbert, I've been going
through your medical record and you are in good health,
but 1 notice that your prostrate number is high.

Defendant lacks information sufficient to form a knowledge or belief as to

the truth or falsity of the allegations contained at paragraph 4 and, therefore, neither

admits nor denies same.

5. I said, “1 just taking a prostate biopsy a few
months ago before 1 was transferred here and the number
that you are referring to were the same as they are now, and
the result came back negative as you can also notice in 1ny
medical record.”
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ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 5 and, therefore, neither
admits nor denies same.

6. The he said, “well, I still like for you to see
the urology.” I signed a refusal.

ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 6 and, therefore, neither
admits nor denies same.
7. On and about June 2009, I was call, put into
a van with two other inmates and taking to Jackson South
Medical Center to see Doctor Razdan office.
ANSWER: Dr. Razdan admits that he saw Johnson in June 2009. Defendant lacks
information sufficient to form a knowledge or belief as to the truth or falsity of the
remaining allegations contained at paragraph 7 and, therefore, neither admits nor denies
same.
8. Doctor Razdan assistance came into the
inmates waiting room and said, “Elbert, if you will fill out
these papers, we will go ahead with the biopsy.” 1 said,
“Ms. I do not know what you are talking about, because 1
am not taking a biopsy. Matter of fact, I really do not know
why [ am here because I've signed a refusal. She said,
“0.K.” and walked out,
ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 8 and, therefore, neither

admits nor denies same.

9. On and about July 2009, 1 was call-out to
see Aguilar and he said, “Elbert, 1 strongly think that you
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should take the biopsy.” 1 said, “look, its nothing wrong
with me. 1 do not have cancer, so why should I take it.” 1
signed another refusal.

ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 9 and, therefore, neither

admits nor denies same.

10. In Aug. 2009, 1 was call and put into a van
with three inmates and taking to Kendall Medical Center to
Doctor Razdan new office. Doctor Razdan came into the
inmates waiting room and said, “Elbert, are you ready
today to take the biopsy?”’ I said, “no, and 1 do not know
why [ am here. I've signed a refusal. He said, “O.K.”

ANSWER: Defendant denies the allegations and characterizations contained at
paragraph 10,

11. In Sept. 2009, 1 was on call-out to seec
Dwares and he said, “Elbert, I notice in your record that
you’ve taking a prostate biopsy and it came back negative,
but it will not hurt to take it again.” 1 said, ““you are right.
I’ve taking one and I am not taking another one.” 1 signed
another refusal,

ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 11 and, therefore, neither

admits nor denies same.

12. On and about Nov. 2009, I was on call-out,
put info a van and taking to Kendall Medical Center to
Doctor Razdan Office, Doctor Razdan came into the
inmates waiting room and said, “Elbert, are you to take the
biopsy?” 1 said, “No.” Then he said, “look at you. Cancer
is eating you up. Do you want to die. 1 do not care. You
have cost me to lose ten-thousand dollars by keep coming
here.” 1 said, “I’ve not cost you to lose anything. I've been
signing refusal and you must be keep sending for me.” He
looked toward officer Polk and officer Terry and said in a
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real loud voice, “do not bring him here again! I do not
want to see him,” And rushed out of the room.

ANSWER: Defendant denies the allegations and characterizations contained at

paragraph 12.

13. On and about Jan. 2010, 1 was on call-out
again to see Doctor Poveda and 1 was persuaded to take the
biopsy.

ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 13 and, therefore, neither

admits nor denies same.

14. On and about March 2010, I was taking to
Kendall Medical Center to Doctor Razdan office. He came
into the waiting room and said, “Elbert, are you ready this
time?” With a smile on his face. I said, “yes, I am going to
go ahead and take it.” He then did the paperwork and said,
“I will see you in my office in about a month or so, O.K.”

ANSWER: Defendant admits seeing Johnson in March 2010. Defendant denies the
remaining allegations and characterizations contained at paragraph 14.
15. On and about May 2010, I was taking to
Doctor Razdan office at Kendall Medical Center. Doctor

Razdan assistance come into the waiting room and said,
“Elbert, we are ready for you.”

ANSWER: Defendant admits seeing Johnson in May 2010. Defendant lacks
information sufficient to form a knowledge or belief as to the truth or falsity of the
remaining allegations contained at paragraph 15.
16. She taking officer Polk and 1 into a office
which 1 notice that 1 did not see any kind of machines in

there, so, 1 asked her “are you going to give me something
to clean me out?” She said, “no, its not necessary.”
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ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 16 and, therefore, neither
admits nor denies same.
17. In about five minutes Doctor Razdan came
in, sit down and said, “pass me.” Then I looked back and
she passed him a long too with little blades on the end of it.
He was doing the biopsy manual.
ANSWER: Defendant admits that he performed a transrectal ultrasound guided biopsy
on May 17, 2010 and that the procedure involves the utilization of certain instruments.
Defendant lacks information sufficient to form a knowledge or belief as to the truth or
falsity of the remaining allegations contained at paragraph 17 and, therefore, neither
admits nor denies same.
18.  Doctor Razdan start digging into my
prostate like he did not care whether or not that he was
hurting me. 1 was in unbearable pains. I was groaning and
moaning. He was hurting me so bad!
ANSWER: Defendant denies the allegations and characterizations contained at

paragraph 18,

19.  And he was just saying, “o you've a large
prostate, don’t push me out over and over.

ANSWER: Defendant denies the allegations and characterizations contained at

paragraph 19.

20. When he finished, he just got up and walked
out.

ANSWER: Defendant denies the allegations and characterizations contained at

paragraph 20,
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21, I was still hurting. I asked officer Polk to
take me to the bathroom and 1 drop my pants and I was
bleeding pretty bad from the biopsy procedure.

ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 21 and, therefore, neither
admits nor denies same.

22. When we arrived back at the Institution, I
had to be check out through the infirmary and as the nurse
was taking my blood pressure, she saw blood on my pants
and she said, “what is that?” I said, “I just taking a prostate
biopsy and its just blood from it.” She said, “oh no, 1 am
going to keep you over night to see the doctor. “ I then
said, “can I have some antibiotic.” She said, “the doctor
will give you something in the morming.”

ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 22 and, therefore, neither
admits nor denies same.
23.  When morning came, 1 was release without
seeing a doctor. Later that day, 1 feit something running
down my leg. I drop my pants and my boxer was bloody
and my right testic[le] was swollen about the size of a golf
ball and paining real bad!
ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 23 and, therefore, neither
admits nor denies same,
24. 1 went to medical and was told that the

urology had a follow-up on me and its nothing that they can
do for me.
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ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 24 and, therefore, neither

admils nor denies same.

25, I then filed a emergency gricvance to the
warden which was approved 13 days later. Meanwhile, I
was going through severe pains. 1 went to a supervisor
name is Maldonado and asked him can he get me into
medical and get me some help.

ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 25 and, therefore, neither

admits nor denies same.

26. He taken me and declared a medical
emergency and he was told that I can not declare a medical
emergency. Maldonado got a little upset and went to
security and was told that they cannot stop me from
declaring a medical emergency.

ANSWER: Defendant facks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 26 and, therefore, neither
admits nor denies same.
27.  Security told me to sit because somebody is

going to see me. After a while, a nurse case and said,

“what’s your problem.” [ said, “l am bleeding any my

testic[le] is swollen and I am in pains.”
ANSWER: Defendant lacks inforimation sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 27 and, therefore, neither

admits nor denies same.

28.  She gave me a small container and said,
“bring me some urine.” 1 went into the bathroom and
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grabbed the sink and went through pains to get some urine
out. I took her what I had.

ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 28 and, therefore, neither
admits nor denies same.
29. She lefl and came back with two pills and
said, “this is all that I can do for you. The urology has a
follow-up on you, I am sorry.”
ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 29 and, therefore, neither
admits nor denies same.
30.  That night, I tried to urinate and I had to
grabbed the sink and cry out oh god help me! I was in
unbearable pains and I needed help.
ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 30 and, therefore, neither
admits nor denies same.
31.  Morning come. I tried to sign up for sick-
cail and was told that the list was full. I was in pains. A
female Sgt. Mrs. Wilson said, “Johnson how are you
doing.” 1 said, Sgt. I am in pain and the officer said that the
sick-call list is full. Sgt. Wilson call the officer and said,
“put Johnson on that list.” Then the officer added my name
on the list.
ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to

the truth or falsity of the allegations contained at paragraph 31 and, therefore, neither

admits nor denies same,
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32. When I did get a chance to be seen by Ron
Espina[? Who does sick call, he said, “Elbert what is your

problem?” I said, “I am in pains and bleeding, please give
me something for pains. Man that urology has messed me

"

up.
ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 32 and, therefore, neither
admits nor denies same.
i3, He said, “I believe that you are in pains and
maybe the urology was a little rough doing the biopsy, but
was here yesterday and they did not do any thing for you,
its nothing that I can do.”
ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 34 and, therefore, neither
admits nor denies same,
34, I said, “l said, *please! Give me
something.” He said, “the only thing that I’ve to give you
some Ibuprofen.”
ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 34 and, therefore, neither
admits nor denies same.
35.  Itook them and left. That night 1 was going
through unbearable pains trying to urinate. I only could
call-out to God to help me.
ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to

the truth or falsity of the allegations contained at paragraph 35 and, therefore, neither

admits nor denies same,

10
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36. Morning came and I had to get some help. 1
went to another maintenance supervisor named Pedro. He
took me back to medical sick call and said, “Elbert is in
severe pains. What about seeing him.”
ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 36 and, therefore, neither
admits nor denies same.
37.  Espinal said, “he is no better than anyone
else. He is going to have to wait out there like the rest.”
Pedro said, “well, Elbert, I guess that you have to wait.”
ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 38 and, therefore, neither
admits nor denies same.
38. In about an hour, I was call. Espinal said,
“Elbert what going on.” 1 said, “man, I need heip. I am
bleeding and in sever pains when I try to urinate, My testis
is swollen and hurting.” He said, “let me see.”
ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 38 and, therefore, neither
admits nor denies same.
39. I drop my pants and Dwares said less drop
all the red tape and put him on 500cc penicillin starting
right now for three days then put him on antibiotic twice a
day for ten days.”
ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to

the truth or falsity of the allegations contained at paragraph 39 and, therefore, neither

admits nor denies same.

11
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40.  After the penicillin the bleeding stop, and
the antibiotic was seem to help or ease the pains in my
testis. 1 was on antibiotic for seven days and 1 was told that
was my last day.
ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to

the truth or falsity of the allegations contained at paragraph 40 and, therefore, neither

admits nor denies same.
41, In three days my testis started paining and
when 1 try to urinate it hurted me so bad. That night 1

thought that I was going to die! 1 just prayed and ask God
to help me.

ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 41 and, therefore, neither
admits nor denies same.

42. I could not urinate. I could only cry out for
help please! Somebody help me! God help me!

ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 42 and, therefore, neither
admits nor denies same.
43. 1 made it til morning and a inmate ran to my
cell and said, “pop what’s wrong? I could only say help me
please!
ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 43 and, therefore, neither
admits nor denies same.
44.  He ran and got another wheel chair put me

into it and called for the officer over the dorm to open the
door and call medical and tell them we are coming.

12
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ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 44 and, therefore, neither

admuits nor denies same.
45.  When we got to medical, 1 was put on table
and the nurses were holding me down. No one knew what

to do. I was just hollowing calling out for something for
pains!

ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 45 and, therefore, neither

admits nor denies same,

46.  Please! Help me oh God help me! They just
let me suffered.

ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 46 and, therefore, neither

admits nor denies same.

47. Everyone was just standing there looking. A
nurse name Ms. Morales was holding my head. 1 asked her
why the will not give me something for pains. She said,
“I’ve been to them four times and asked them to give you
something and 1 am going to ask them again.”

ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 47 and, therefore, neither
admits nor denies same.
48. In about three hours or so a nurse name Ron
Ruell decided to put a tube into my penis. 1 was hollowing

and crying out. God Help me! Ron poke and push for
about an hour and thirty minutes and could not get the tube

13
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into my penis then he shot two tubes of water into my
penis.

ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 48 and, therefore, neither
admits nor denies same.
49, I just knew that 1 was going to die. 1can not
describe the pains that I was going through. Ron could not
get the tube into my penis only blood came out.
ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 49 and, therefore, neither
admits nor denies same,
50. Then Dwares start poking and nothing trying
to put the tube into my penis. Dwares poke for about an
hour or so, final they decide to give me something for
pains.
ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 50 and, therefore, neither

admits nor denies same.

51. I was admitted to the infirmary. The next
day, 1 was taking to Kendall Regional Medical Center.

ANSWER: Defendant admits that Johnson was taken to Kendall Regional in July
2010. Defendant lacks information sufficient to form a knowledge or belief as to the
truth or falsity of the remaining allegations contained at paragraph 51 and, therefore,
neither admits nor denies same.

52.  After being admitted to a bed, a R.N. by the

name Arthur looked at the urine bag that I had on me which
the other thing was in it was blood. He said, “something is

14
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wrong. Let me take a look at that.” Then he said, “who
done this?” 1 said, “they done it at the institution.” He
said, “I hate to say this, but they did not know what they
was doing. The number is not right.”
ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to

the truth or falsity of the allegations contained at paragraph 52 and, therefore, neither

admits nor denies same.

53.  He rejust the number and pushed down and
the urine start flowing out. Three and one half liters come
out of me. Arthur and the rest of the R.N. that was there
was astonish and said, “Johnson, you are a lucky man. I do
not know how that you made it.”

ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 53 and, therefore, neither

admits nor denies same.

54. About an hour or so, a Doctor came in with
a ultra sound machine and went over my lower body and
left. The next morning Doctor Razdan came and said,
“Elbert, your liver has been damage. I will write a
prescription for that, by the way, you biopsy test result
came back negative” and he walked out.

ANSWER: Defendants denies the allegations and characterizations contained at
paragraph 54.
55.  I'was there in the hospital for three days and
was transferred back to the institution. I had a urine bag
which I wore for twenty-two days and it was taken off at
the institution medical nurse.
ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to

the truth or falsity of the allegations contained at paragraph 55 and, therefore, neither

admits nor denies same.

15
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56. Three days after the bag was remove, my
urine stop again and I was rushed back to medical. 1 was
going through unbearable pains no one in the informary
would give me anything for pains until abouf two or three
hours later.

ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 57 and, therefore, neither
admits nor denies same.
57. I was final put into a van and taking back to
Kendall Medical Center. 1 was in unbearable pains. My
testis was swollen and paining so bad! I could urinate a
little. I did not have any control over it. It just run a little
and stop. 1 just knew that I was going to die!
ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 57 and, therefore, neither
admits nor denies same.
58. My prostate had swollen so severely until no
one at the hospital could another urine tube into my
bladder. The next moming Doctor Razdan came and tried
to put a tube into my bladder and 1 felt liquid running over
my body. Doctor Razdan had cut a hole into my bladder,
put the tube into if, and sewed it up and said, “clean him
up” and walked out.
ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to

the truth or falsity of the allegations contained at paragraph 58 and, therefore, neither

admits nor denies same.

16



Case 1:11-cv-21118-FAM wocument 30 Entered on FLSD Docker 11/07/2011 Page 17 of 21

CASE NO. 1:11-CV-21118-FAM

59. In about thirty minutes, two nurses come
with a form and said, “Johnson, sign this.” I read it and
refused to sign it.

ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to

the truth or falsity of the allegations contained at paragraph 59 and, therefore, neither

admits nor denies same.

60. After I was there three days, I was given a
cat-scan and taking back to my room. In about an hour,
two specialist come into my room and said, “Elbert both of
your kidneys have been damage and also your liver but we
are going to fix you up O.K.” 1 said, “O.K. doc.”

ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 60 and, therefore, neither

admits nor denies same.

6l. In three more days, I was taking to a
specialist to do ultra~sound test of my right testis and as he
was testing, he was looking as something was badly wrong.
He just kept going over and over the same spot. I could tell
that something was wrong, so I said, “Doc¢, whats going
on? Whats wrong?” He said, “Johnson, it is bad.”

ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 61 and, therefore, neither

admits nor denies same.

62. I was taking back to my room. In about an
hour those two specialist who said that they was going to
fix me up come to my room with a ultra-sound machine
and tested my right testis again over and over and they was
looking at each other and from their body language and
hearing bits and pieces of their conversation, 1 knew

17
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something was wrong and Doctor Razdan had something to
do with it. They left and I never saw either again.

ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 62 and, therefore, neither
admits nor denies same.

63, On my ninth day, Doctor Razdan showed up
for the first tine with his head down looking as if he knew
that he had did something wrong during the procedure of
the prostate biopsy to cause me my life. He walk up to my
bed and said, “Elbert” in a sad voice “how are you doing?”
I did not say a word. I just looked at him, because I knew
that he had dome something wrong to me.

ANSWER: Defendant lacks information sufficient to form a knowledge or belief as to
the truth or falsity of the allegations contained at paragraph 63 and, therefore, neither

admits nor denies same.

64. Then he said, “Elbert, I am going to have to
do surgery on you.” I said, “what!” He said, I am not
going to cut you, it will be laser surgery and it will not hurt
you. I want to go up in there and trim around the edge of
your prostate so that you can peen out of your penis. I am
going to send you back to the institution and I will see you
in my office in about two weeks O.K.”

ANSWER: Defendant admits recommending that Johnson undergo HoLEAP.
Defendant denies the remaining allegations and characterizations contained at paragraph
64,
65.  Around Sept. 2010, I was taking to Kendall
Medical Center to have surgery. After the surgery, I had to
have a urine bag for two weeks and it was remove. 1 can

not urinate normal and my right testis is still swollen with
knots on it and my penis will not erect proper.

18
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ANSWER: Defendant admits performing HoLEAP at Kendall Medical Center on
September 17, 2010. Defendant denies the remaining allegations and characterizations
contained at paragraph 65.
66.  Its obvious that during the prostate biopsy
something was done wrong to cause my testis to swelled as
it did and cause my urine to stop which almost took my life
and has damage my life forever. My health was good until
Doctor performed the prostate biopsy on me and my
medical record will reveal that I did not have any kind of
health problem.
ANSWER: Defendant denies the allegations, characterizations and legal conclusions
contained at paragraph 66.
WHEREFORE, Defendant, Sanjay Razdan, M.D., denies that the Plaintiff is
entitled to any relief whatsoever and respectfully requests that his Court enter judgment

in his favor and against the Plaintiff, Elbert Johnson or for whatever other relief this

Court deems just and proper.

AFFIRMATIVE DEFENSES

In the alternative, without prejudice to his previous denials and without waiving
Plaintiff’s obligation to put on evidence regarding the elements necessary to sustain his
claim, Sanjay Razdan, M.D., states by way of his Affirmative Defenses, as follows:

FIRST AFFIRMATIVE DEFENSE

1. To the extent that the allegations contained in the complaint constitute the

basis for any claim, it is only one for medical negligence.

19
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2. Johnson did not, prior to filing suit, comply with the Florida requirements
for maintaining such a claim.

3. As the 11" Circuit has observed, “Florida law requires that before filing
any claim for personal injury or wrongful death arising from medical malpractice, the
claimant conduct an investigation of the claim and send the defendant(s) a notice of intent
fo sue, along v-vith a corroborating opinion by a medical expert.” Joknson v. McNeil, 278
Fed.Appx. 866, 871 (11" Cir. 2008); citing Fla.Stat.Ann. §766.203(2).

4, The failure to comply with Florida’s pre-suit requirements in a medical
negligence action is grounds for dismissal. “Florida law mandates the dismissal of a
claim for medical malpractice when the pre-suit requirements have not been fulfilled.”
Johnson, 278 Fed.Appx. at 872; citing Fla.Stat.Ann. §766.206(2).

SECOND AFFIRMATIVE DEFENSE

5. Dr. Razdan asserts that this Court lacks subject matter jurisdiction over
this action by the Plaintiff’s failure to comply with the conditions precedent prior to the
filing of this action pursuant to Florida Statute §766.106 and §766.203.

THIRD AFFIRMATIVE DEFENSE

6. Dr. Razdan states that at all material times, he conducted himself within
the prevailing professional standard of care and therefore the Plaintiff may not recover
against this him.

FOURTH AFFIRMATIVE DEFENSE

7. Dr. Razdan states that Hutchinson has failed to mitigate his damages as

and any such recovery should be proportionately reduced as a result of this failure.

20
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JURY DEMAND

Defendant, Sanjay Razdan, M.D., demands a trial by jury of all issues so triable as
of right by a jury.

I HEREBY CERTIFY that on November 7, 2011, I electronically filed the
foregoing document with the Clerk of the Court using CM/ECF. 1 also certify that the
foregoing document is being served this day on all counsel of record identified on the
attached Service List in the manner specified, either via transmission of Notices of
Electronic Filing generated by CM/ECF or in some other authorized manner for those
counsel or parties who are not authorized to receive electronically Notices of Electronic
Filing.

WICKER, SMITH, O'HARA, MCCOY &
FORD, P.A.

Attorney for Sanjay Razdan, M.D.

515 E. Las Olas Boulevard

SunTrust Center, Suite 1400

P.O. Box 14460

Ft. Lauderdale, FL. 33302

Phone: (954) 847-4800

Fax: (954) 760-9353

By:_/s/ Patrick K. Dahl
Robert E. Paradela
Florida Bar No. 842095
Patrick K. Dahl
Florida Bar No. 084109

Service List
Elbert T. Johnson, Pro Se
Inmate/DC #013118
Dade Correctional Institution
19000 S.W. 377 Street
Florida City, Florida 33034
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UNITED STATES DISTRICT COURT

THE SOUTHERN DISTRICT OF FLORIDA

CASE NO. 1:11-CV-21118-FAM
Magistrate Judge: Patrick White

ELBERT JOHNSON,
Plaintiff,

VS,

SANJAY RAZDAN, M.D,,

Defendant.
/

DEFENDANT’S FIRST MOTION FOR EXTENSION
OF TIME TO COMPLETE DISCOVERY

Defendant, Sanjay Razdan, M.D. (“Dr. Razdan™), by and through his attorneys,
Wicker, Smith, O’Hara, McCoy & Ford, P.A., moves this Court for the entry of an Order
enlarging the time within which to complete fact discovery. In support thereof, Dr.
Razdan states as follows:

I, The present action involves a claim by an inmate, Elbert Johnson
(“Johnson™), in which he alleges that the medical care and treatiment he received from Dr,
Razdan constituted cruel and unusual punishment in violation of his constitutional rights.

2. On November 3, 2011, Magistrate Judge Patrick A. White entered an
Order pursuant to which all discovery in this action was to be completed by February 21,
2012, (DE 29,p. 1)

3. Dr, Razdan’s counsel has diligently attempted to obtain information,
documents and all the relevant materials sufficient to prepare a defense to this action.

That has included subpoenaing medical records from various third party healthcare
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providers involved in Johnson’s treatment. However, due to the fact that Mr. Johnson is
not represented by counsel and is proceeding pro se, the identification of the appropriate
healthcare providers and the compilation of all these materials to ensure that they are
complete has been rendered more difficult. This is not a criticism of Mr. Johnson.
Rather, it is simply an acknowledgement of the circumstances involving pro so inmate
litigation.

4, In addition, due to the delay in receiving certain records, Defendant has
not proceeded with Mr. Johnson’s deposition due to restrictions in place at Dade
Correctional concerning time allotted for the completion of deposition. In order to
completely and effectively examine Mr. Johnson within the time periods allotted at Dade
Correctional, it requires significant advance preparation so that the examination can be
completed.

5. The completion of Johnson’s deposition likely will not be completed prior
to the present date for the closure of discovery, February 21, 2012, due to an additional
complication.

6. In addition, Robert E. Paradela, one of the attorneys primarily responsible
for handling this matter, has been begun a four (4) week trial in the matter of Robert
Rhodes, individually and Robert and Karen Rhodes, as Husband and Wife vs. Michael J.
Rush, M.D., et al., CACE 08-001102 (26), pending in the 17" Judicial Circuit, in and for
Broward County, Florida, before Judge Henning. That case is presently scheduled to take
approximately four (4) weeks to try. This will render Mr. Paradela unavailable to depose

Mr. Johnson within the remaining time for discovery.
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7. Accordingly, Dr. Razdan respectfully requests this Court for the entry of
an Order granting the parties an additional forty-five (45) days within which to complete
discovery. Similarly, Dr. Razdan would request the extension of the remaining discovery
deadlines by a similar forty-five (45) day period.
WHEREFORE, Defendant, Sanjay Razdan, M.D., respectfully requests that this
Court enter an Order extending the deadline set forth in its November 3, 2011 Order (DE
29) by forty-five (45) days, or for whatever other relief this Court deems just and proper.

1 HEREBY CERTIFY that on February 3. 2012, 1 electronically filed the

foregoing document with the Clerk of the Court using CM/ECEF. I also certify that the
foregoing document is being served this day on all counsel of record identified on the
attached Service List in the manner specified, either via transmission of Notices of
Electronic Filing generated by CM/ECF or in some other authorized manner for those

counsel or parties who are not authorized to receive electronically Notices of Electronic
Filing.

WICKER, SMITH, O'HARA, MCCOY &
FORD, P.A.

Attorney for Sanjay Razdan, M.D.

515 E. Las Olas Boulevard

SunTrust Center, Suite 1400

P.O. Box 14460

Ft. Lauderdale, FL 33302

Phone: (954) 847-4800

Fax: (954) 760-9353

By: /s/ Patrick K. Dahl
Robert E. Paradela
Florida Bar No. 842095
rparadela@wickersmith.com
Patrick K. Dahl
Florida Bar No. 084109
pdahl@wickersmith.com
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Service List

Elbert Johnson

Inmate/DC #013118

Dade Correctional Institution
19000 S.W. 377 Street
Florida City, Florida 33034
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UNITED STATES DISTRICT COURT
THE SOUTHERN DISTRICT OF FLORIDA
ELBERT JOHNSON, CIRCUIT CIVIL DIVISION

Plaintiff, CASE NO. 1:11-CV-21118-FAM
VS.
SANJAY RAZDAN, M.D.,

Defendant.
/

ORDER ON DEFENDANT’S FIRST MOTION FOR EXTENSION
OF TIME TO COMPLETE DISCOVERY

This matter coming to be heard on Defendant, Dr. Sanjay Razdan, M.D.’s First
Motion for Extension of Time to Complete Discovery, all parties having been given due
notice and the Court having been fully advised on the premises;

IT IS HEREBY ORDERED THAT:

I Defendant’s Motion 1s Granted,

2. The deadlines set forth in the Court’s November 3, 2011 Order (DE 29)

are modified as follows:

a. All discovery methods listed in Rule 26(a), Federal Rules of Civil
Procedure, shall be completed by April 6, 2012. This shall include all motions relating to

discovery.

b. All motions to join additional parties or amend the pleadings shall

be filed by April 20, 2012,

c. All motions to dismiss and/or for summary judgment shall be filed

by May 11, 2012.
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d. On or before May 25, 2012, the plaintiff shall file with the Court
and serve upon counsel for the defendant a document called “Pretrial Statement.” Said
Pretrial Statement shall contain all information set forth in DE 29, 94(a)-(f).

e. On or before June 8, 2012, defendants shall file and serve upon
plaintiff a “Pretrial Statement,” which shall comply with DE 29, 44(a)-(f).

3. All other terms and conditions set forth in the Court’s November 3, 2011
Order, DE 29, remain in full force and effect.
DONE AND ORDERED at Miami-Dade County, Florida, this _ day of

, 20

Hon. Patrick A. White
United States Magistrate Judge

COPIES FURNISHED TO:

Elbert Johnson

Inmate/DC #013118

Dade Correctional Institution
19000 S. W, 377 Street
Florida City, Florida 33034

Robert E. Paradela, Esq.

Patrick K. Dahl, Esq.

Wicker, Smith, O'Hara, McCoy & Ford, P.A.
515 E, Las Qlas Boulevard

SunTrust Center, Suite 1400

P.O. Box 14460

Ft. Lauderdale, FL. 33302
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UNITED STATES DISTRICT COURT
THE SOUTHERN DISTRICT OF FLORIDA

CASE NO. 1:11-CV-21118-FAM
Magistrate Judge: Patrick White

ELBERT JOHNSON,

Plaintiff,
vs.

SANJAY RAZDAN, M.D.,

Defendant.
/

DEFENDANT’S SECOND MOTION FOR
EXTENSION OF TIME TO COMPLETE DISCOVERY

Defendant, Sanjay Razdan, M.D. (“Dr. Razdan™), by and through his attorneys,
Wicker, Smith, O’Hara, McCoy & Ford, P.A., moves this Court for the entry of an Order
enlarging the time within which to complete fact discovery. In support thereof, Dr.
Razdan states as follows:

I. The present action involves a claim by an inmate, Elbert Johnson
(“Johnson™), in which he alleges that the medical care and treatment he received from Dr.
Razdan constituted cruel and unusual punishment in violation of his constitutional rights.

2. On November 3, 2011, Magistrate Judge Patrick A. White entered an
Order pursuant to which all discovery in this action was to be completed by February 21,
2012. (DE29,p. 1)

3. On February 14, 2012, Magistrate Judge Patrick A. White entered an
Order pursuant to which the pre-trial and discovery deadlines were extended by 45 days;

thereby extending discovery until April 6, 2012. (DE 35.)
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4. Dr. Razdan’s counsel has diligently attempted to obtain information,
documents and all the relevant materials sufficient to prepare a defense to this action. In
addition, Dr. Razdan’s counsel is also involved in the representation of Dr. Razdan in
connection with another matter pending before this Court involving another inmate
incarcerated at Dade Correctional (“Dade CI”). That action is styled Hutchinson v.
Razdan, Case No. [:11-CV-20159-JIC, pending in the United States District Court for the
Southern District of Florida.

5. As part of an effort to minimize unnecessary expenses, including repeated
trips to Dade Correctional to conduct depositions, counsel for Dr. Razdan has been able
to secure time to complete the depositions of both Mr. Johnson and Mr. Hutchinson on
the same date. Those depositions can be completed on April 12, 2012.

6. Accordingly, Dr. Razdan would respectfully request that this Court enter
an Order enlarging the time within which to complete discovery by twenty-one (21) days,
so that the deposition can be completed, and shared with the appropriate experts and that
those witnesses can be timely disclosed in accordance with the Court’s Order.

WHEREFORE, Defendant, Sanjay Razdan, M.D., respectfully requests that this
Court enter an Order extending the time for the completion of discovery up to and
including May 6, 2012.

1 HEREBY CERTIFY that on _ April 3. 2012 , I electronically filed the

foregoing document with the Clerk of the Court using CM/ECF. 1 also certify that the
foregoing document is being served this day on all counsel of record identified on the

attached Service List in the manner specified, either via transmission of Notices of
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Electronic Filing generated by CM/ECF or in some other authorized manner for those
counsel or parties who are not authorized to receive eleetronically Notices of Electronic
Filing.

WICKER, SMITH, O'HARA, MCCOY &
FORD, P.A.

Attorney for Sanjay Razdan, M.D.

515 E. Las Olas Boulevard

SunTrust Center, Suite 1400

P.O. Box 14460

Ft. Lauderdale, FI. 33302

Phone: (954) 847-4800

Fax: (954) 760-9353

By: /s/ Patrick K. Dahl
Robert E. Paradela
Florida Bar No. 842095
rparadela@wickersmith.com
Patrick K. Dahl
Florida Bar No. 084109
pdahli@wickersmith.com

Service List

Elbert Johnson

Inmate/DC #013118

Dade Correctional Institution
19000 S.W. 377 Street
Florida City, Florida 33034
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UNITED STATES DISTRICT COURT
THE SOUTHERN DISTRICT OF FLORIDA
ELBERT JOHNSON, CIRCUIT CIVIL DIVISION

Plaintiff, CASE NO. 1:11-CV-21118-FAM

VS,
SANJAY RAZDAN, M.D.,

Defendant.

/

ORDER ON DEFENDANT’S SECOND MOTION FOR EXTENSION OF
TIME TO COMPLETE DISCOVERY

This matter coming to be heard on Defendant, Sanjay Razdan, M.D.’s “Second
Motion for Extension of Time to Complete Discovery,” all parties having been given due
notice and the Court having been fully advised in the premises, 1T IS HEREBY

ORDERED AND ADJUDGED as follows:

1. Defendant’s Motion is granted;

2, All deadlines set forth in DE 35 are extended by an additional 21 days.

DONE AND ORDERED at Miami-Dade County, Florida, this _ day of

, 20

HON. PATRICK A. WHITE
MAGISTRATE JUDGE

COPIES FURNISHED TO:
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Eibert Johnson

Inmate/DC #013118

Dade Correctional Institution
19000 S.W. 377 Street
Florida City, Florida 33034

Patrick K. Dahl

Wicker, Smith, O'Hara, McCoy & Ford, P.A.
515 E. Las Olas Boulevard

SunTrust Center, Suite 1400

P.O. Box 14460

Ft. Lauderdale, FL 33302





