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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.  11-61143-CIV-COHN
MAGISTRATE JUDGE P. A. WHITE

THOMAS LONG,           :

Plaintiff, :

v. : REPORT OF
  MAGISTRATE JUDGE

ALFED STABILE,           :

Defendant, :
______________________________

I. Introduction

Thomas Long filed a pro se civil rights complaint while

confined in the Gainesville Correctional Institution (DE#1). He is

proceeding in forma pauperis.  

This Cause is before the Court upon a preliminary review of

the complaint pursuant to 28 U.S.C. §1915.

    II. Analysis 

A. Applicable Law for Screening

As amended, 28 U.S.C. §1915 reads in pertinent part as

follows:

Sec. 1915 Proceedings in Forma Pauperis

*   *   *

(e)(2) Notwithstanding any filing fee, or
any portion thereof, that may have been paid,
the court shall dismiss the case at any time
if the court determines that –

*   *   *
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(B) the action or appeal –

*   *   *

(i)  is frivolous or malicious;

(ii) fails to state a claim on which
relief may be granted; or

(iii) seeks monetary relief from a
defendant who is immune from such
relief.

This is a civil rights action pursuant to 42 U.S.C. §1983.

Such actions require the deprivation of a federally protected right

by a person acting under color of state See 42 U.S.C. §1983; Polk

County v. Dodson, 454 U.S. 312 (1981); Whitehorn v. Harrelson, 758

F.2d 1416, 1419 (11 Cir. 1985).   The standard for determining

whether a complaint states a claim upon which relief may be granted

is the same whether under 28 U.S.C. §1915(e)(2)(B) or Fed.R.Civ.P.

12(b)(6) or (c).  See Mitchell v. Farcass, 112 F.3d 1483, 1490 (11

Cir. 1997)(“The language of section 1915(e)(2)(B)(ii) tracks the

language of Federal Rule of Civil Procedure 12(b)(6)”).  When

reviewing complaints pursuant to 28 U.S.C. §1915(e)(2)(B), the

Court must apply the standard of review set forth in Fed.R.Civ.P.

12(b)(6), and the Court must accept as true the factual allegations

in the complaint and all reasonable inferences that can be drawn

therefrom. Davis v. Monroe County Bd. Of Educ., 120 F.3d 1390, 1393

(11 Cir. 1997).   In order to state a claim, a plaintiff must show

that conduct under color of state law, complained of in the civil

rights suit, violated the plaintiff's rights, privileges, or

immunities under the Constitution or laws of the United States.

Arrington v. Cobb County, 139 F.3d 865, 872 (11 Cir. 1998),See:  

Whitehorn, 758 F.2d at 1419 id.  Pro se complaints are held to

"less stringent standards than formal pleadings drafted by lawyers

and can only be dismissed for failure to state a claim if it
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appears 'beyond doubt that the plaintiff can prove no set of facts

in support of his claim which would entitle him to relief."'

Estelle v. Gamble, 429 U.S. 97, 106 (1976) (quoting Conley v.

Gibson, 355 U.S. 41, 45-46 (1957)). A complaint is “frivolous

under section 1915(e) “where it lacks an arguable basis either in

law or in fact.” Neitzke v. Williams, 490 U.S. 319, 325 (1989);

Bilal v. Driver, 251 F.3d 1346, 1349 (11 Cir.), cert. denied, 534

U.S. 1044 (2001).  Dismissals on this ground should only be ordered

when the legal theories are “indisputably meritless,” id., 490 U.S.

at 327, or when the claims rely on factual allegations that are

“clearly baseless.” Denton v. Hernandez, 504 U.S. 25, 31 (1992). 

The complaint may be dismissed if the plaintiff does not plead

facts that do not state a claim to relief that is plausible on its

face. See Bell Atlantic Corp. v. Twombly, 127 S.Ct. 1955

(2007)(retiring the oft-criticized “no set of facts” language

previously used to describe the motion to dismiss standard and

determining that because plaintiffs had “not nudged their claims

across the line from conceivable to plausible, their complaint must

be dismissed” for failure to state a claim); Watts v. FIU, 495 F.3d

1289 (11 Cir. 2007).  While a complaint attacked for failure to

state a claim upon which relief can be granted does not need

detailed factual allegations, a plaintiff's obligation to provide

the grounds of his entitlement to relief “requires more than labels

and conclusions, and a formulaic recitation of the elements of a

cause of action will not do.”  Twombly, 127 S.Ct. at 1964-65.  The

rules of pleading do "not require heightened fact pleading of

specifics . . . .”  The Court's inquiry at this stage focuses on

whether the challenged pleadings "give the defendant fair notice of

what the . . . claim is and the grounds upon which it rests."

Erickson v. Pardus, 127 S.Ct. 2197, 2200 (2007)(quoting Twombly,

127 S.Ct. at 1964). When faced with alternative explanations for

Case 0:11-cv-61143-JIC   Document 7   Entered on FLSD Docket 06/20/2011   Page 3 of 8



1 The application of the Twombly standard was clarified in Ashcroft v.
Iqbal, 129 S.Ct. 1937 (2009).

4

the alleged misconduct, the Court may exercise its judgment in

determining whether plaintiff's proffered conclusion is the most

plausible or whether it is more likely that no misconduct

occurred.1 

B. Factual Allegations

This complaint names Hollywood Officer Alfed Stabile, the City

of Hollywood, and state prosecutor Taylor as defendants. The

plaintiff claims that on September 15, 2008, Officer Stabile

grabbed him from the back of his head and body slammed him to the

ground without warning. He claims he was knocked out and woke up in

the hospital with two skull fractures.  He claims his jewelry was

taken and never returned. He seeks monetary and other relief.

C. Sufficiency of the complaint

   Excessive force

The plaintiff claims that Officer Sabile used excessive force

upon his arrest. Claims of excessive force by police officers are

cognizable under 42 U.S.C. §1983, as are claims that officers who

were present failed to intervene. Fundiller v. City of Cooper City,

777 F.2d 1436 (11 Cir. 1985).  A claim that a law enforcement

officer used excessive force in the course of an arrest, an

investigatory stop, or any other seizure of a free citizen is to be

analyzed under the Fourth Amendment and its "reasonableness"

standard.  Graham v. Connor, 490 U.S. 386 (1989)("all claims that

law enforcement officers have used excessive force-deadly or not-in

the course of an arrest, investigatory stop, or other 'seizure' of

a free citizen should be analyzed under the Fourth Amendment and
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its 'reasonableness' standard”); Ortega v. Schram, 922 F.2d 684,

694 (11 Cir. 1991).

The plaintiff seeks monetary damages for the use of excessive

force by the police officer. Under certain circumstances a use of

excessive force claim can continue in a civil rights suit, if the

district court determines that the plaintiff's action, even if

successful, will not demonstrate the invalidity of any outstanding

criminal judgment against the plaintiff.  Further, “as long as it

is possible that a §1983 suit would not negate the underlying

conviction, then the suit is not Heck-barred.”  Dyer v. Lee, 488

F.3d 876, 879-880 (11 Cir. 2007). 

 

The Eleventh Circuit has permitted §1983 suits for claims of

excessive force by police and for claims of Fourth Amendment search

and seizure violations to proceed, concluding that these suits did

not necessarily imply the invalidity of the underlying convictions.

See Dyer, 488 F.3d at 881-82 (permitting a plaintiff convicted of

resisting arrest to bring a §1983 claim for excessive force by

police); Hughes v. Lott, 350 F.3d 1157, 1160-61 (11 Cir. 2003)

(allowing a plaintiff convicted of burglary to bring a §1983 claim

for a Fourth Amendment search and seizure violation in the face of

a Heck challenge). 

In this case the plaintiff was convicted of battery upon a law

enforcement officer.2  It may be that this claim of use of unlawful

force is ultimately a challenge to his conviction. Further, it may

be that his conviction may be used to demonstrate that the force

used against him was not excessive. However, at this preliminary
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stage, until further facts are developed, the plaintiff has stated

a claim for use of excessive force by Officer Stabile.

Defendants Taylor, a state prosecutor, and the City of

Hollywood should be dismissed. To allege a §l983 action against a

municipality, the plaintiff must assert that a constitutional

deprivation resulted from a custom, policy, or practice.  Monell v.

Department of Social Services, supra, 436 U.S. 658 (1978);

Boilerplate allegations of policy or custom, without supporting

facts, are insufficient to sustain a §1983 claim. See Hossman v.

Blunk, 784 F.2d 793 (7 Cir. 1986); Gutierrez v. City of Hialeah,

723 F.Supp. 1494 (S.D. Fla. 1989). The plaintiff has failed to

demonstrate a custom or policy authorized by the City of Hollywood

responsible for violating his constitutional rights. 

State Prosecutor Taylor is entitled to immunity in suits for

damages. Prosecutors performing "prosecutorial functions" receive

absolute immunity and are therefore not subject to suit in a

federal civil rights action.  See Imbler v. Pachtman, 424 U.S. 409

(1976). Absolute prosecutorial immunity applies where a

prosecutor's activities are "intimately associated with the

judicial phase of the criminal process. . . ." Imbler, 424 U.S. at

430.   The plaintiff fails to state a claim against Taylor that

states a constitutional violation, and would subject him to civil

liability.

Lastly, any claims for deprivation of property must be raised

in the state courts, and are not cognizable in a civil rights

complaint. The courts have long expressed concern with a reading of

section 1983 which would turn the Fourteenth Amendment into a font

of tort law to be superimposed upon whatever systems may already be

administered by the states. Parratt v. Taylor, 451 U.S. 527, 544
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(1981) (overruled in part not relevant here, by Daniels v.

Williams, 474 U.S. 327, 330-31 (1986)); Baker v. McCollan, 443 U.S.

137 (1979); Paul v. Davis, 424 U.S. 693, 701 (1976); Cannon v.

Taylor, 782 F.2d 947 (11 Cir. 1986). In Baker v. McCollan, supra,

the Supreme Court warned that §1983 must not be used to duplicate

state tort law on the federal level. Therefore, this claim should

be dismissed.

III. Conclusions

It is therefore recommended as follows:

1. Defendant Taylor, and the City of Hollywood should be
dismissed pursuant to 28 U.S.C. 1915(e)(2)(B)(ii), for failure
to state a claim.

2. The case may proceed against Officer Sabile for use of
excessive force by an officer upon his arrest. 

3. The claim of deprivation of property should be dismissed
for failure to state a claim. 

Objections to this Report may be filed with the District Judge

within fourteen days after receipt.

Dated this 16th day of June, 2011.

______________________________
UNITED STATES MAGISTRATE JUDGE
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cc: Thomas T Long, Pro Se
Gainesville Correctional Institution
Address of record
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.  11-61143-CIV-COHN
MAGISTRATE JUDGE P. A. WHITE

THOMAS LONG,           :

Plaintiff, :

v. : REPORT OF
  MAGISTRATE JUDGE

ALFRED STABILE,      :         (DE#13)

Defendant, :
______________________________

I. Introduction

Thomas Long filed a pro se civil rights complaint while

confined in the Gainesville Correctional Institution (DE#1). He is

proceeding in forma pauperis.  

This Cause is before the Court upon a review of Defendant

Stabile’s Motion to Dismiss (DE#13).

    II. Analysis 

A. Applicable Law for Motion to Dismiss

Pursuant to Rule 12(b)(6) of the Federal Rules of Civil

Procedure, a defendant may move to dismiss a complaint because the

plaintiff has failed to state a claim upon which relief may be

granted. See Fed.R.Civ.P. 12(b)(6). A Rule 12(b)(6) motion

questions the legal sufficiency of a complaint; therefore, in

assessing the merits of a Rule 12(b)(6) motion, the court must

assume that all the factual allegations set forth in the complaint

are true.  Erickson v. Pardus, 127 S.Ct. 2197 (2007); Christopher

v. Harbury, 536 U.S. 403, 406 (2002).  To satisfy the pleading

requirements of Federal Rule of Civil Procedure 8, a complaint must
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contain a short and plain statement showing an entitlement to

relief, and the statement must "give the defendant fair notice of

what the plaintiff's claim is and the grounds upon which it rests."

Swierkiewicz v. Sorema N.A., 534 U.S. 506, 512 (2002) (citing

Fed.R.Civ.P. 8). See also Bell Atl. Corp. v. Twombly, 127 S.Ct.

1955, 1964 (2007) (citations omitted); Erickson v. Pardus, 127

S.Ct. at 2200; Watts v. Florida Intern. University, ___ F.3d ___,

2007 WL 2331029 (11 Cir. 2007).  "While a complaint attacked by a

Rule 12(b)(6) motion to dismiss does not need detailed factual

allegations, [ ] a plaintiff's obligation to provide the 'grounds'

of his 'entitlement to relief' requires more than labels and

conclusions, and a formulaic recitation of the elements of a cause

of action will not do."  Bell Atl. Corp. v. Twombly, 127 S.Ct. at

1964-65 (citations omitted).  "Factual allegations must be enough

to raise a right to relief above the speculative level on the

assumption that all of the complaint's allegations are true." Id.

at 1965.  The plaintiff must plead enough facts to state a

plausible basis for the claim.  Id.  Dismissal is warranted under

Fed.R.Civ.P. 12(b)(6) if, assuming the truth of the factual

allegations of plaintiff's complaint, there is a dispositive legal

issue which precludes relief.  Neitzke v. Williams, 490 U.S. 319,

326 (1989); Brown v. Crawford County, 960 F.2d 1002, 1009-10 (11

Cir. 1992).

B. Factual Allegations

The plaintiff claims that on September 15, 2008, during

arrest, Officer Stabile grabbed him from the back of his head and

body slammed him to the ground without warning. He alleges he was

knocked out and woke up in the hospital with two skull fractures.

He seeks monetary and other relief.
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A Preliminary Report was entered recommending that the case

proceed against Officer Stabile for use of excessive force upon

arrest. As stated in the Report, claims of excessive force by

police officers are cognizable under 42 U.S.C. §1983, as are claims

that officers who were present failed to intervene. Fundiller v.

City of Cooper City, 777 F.2d 1436 (11 Cir. 1985).  A claim that a

law enforcement officer used excessive force in the course of an

arrest, an investigatory stop, or any other seizure of a free

citizen is to be analyzed under the Fourth Amendment and its

"reasonableness" standard.  Graham v. Connor, 490 U.S. 386

(1989)("all claims that law enforcement officers have used

excessive force-deadly or not-in the course of an arrest,

investigatory stop, or other 'seizure' of a free citizen should be

analyzed under the Fourth Amendment and its 'reasonableness'

standard”); Ortega v. Schram, 922 F.2d 684, 694 (11 Cir. 1991).

C. Defendant’s Motion to Dismiss

Defendant Officer Stabile filed a Motion to Dismiss on the

following grounds: 1)he is entitled to qualified immunity on the

claim of excessive force, and 2) the plaintiff failed to assert an

excessive force claim under the heightened pleading standard. 

The defendant’s claim of qualified immunity is unavailing at

this time.  Qualified immunity is “an entitlement not to stand

trial or face the other burdens of litigation." Saucier v. Katz,

533 U.S. 194, 200 (2001) (quoting Mitchell v. Forsyth, 472 U.S.

511, 526 (1985)). The purpose of this immunity is to allow

government officials to carry out their discretionary duties

without the fear of personal liability or harassing litigation, Lee

v. Ferraro, 284 F.3d 1188, 1194 (11 Cir. 2002) (citing Anderson v.

Creighton, 483 U.S. 635, 638 (1987)), and it shields from suit "all
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but the plainly incompetent or one who is knowingly violating the

federal law." Lee, supra, 284 F.3d at 1194 (quoting Willingham v.

Loughnan, 261 F.3d 1178, 1187 (11 Cir. 2001)). Since qualified

immunity is a defense not only from personal liability for

government officials sued in their individual capacities, but also

a defense from suit, it is important for the Court to determine the

validity of a qualified immunity defense as early in the lawsuit as

is possible. Lee v. Ferraro, supra, at 1194; GJR Invs., Inc. v.

County of Escambia, 132 F.3d 1359, 1370 (11th Cir. 1998).

Generally, government officials performing discretionary

functions are protected by qualified immunity if their conduct does

not violate "clearly established statutory or constitutional rights

of which a reasonable person would have known." Harlow v.

Fitzgerald, 457 U.S. 800, 818 (1982).

In Saucier, supra, the Supreme Court set forth a two-part test

for evaluating a claim of qualified immunity. As a "threshold

question," a court must ask, "[t]aken in the light most favorable

to the party asserting the injury, do the facts alleged show the

officer's conduct violated a constitutional right?" Lee, supra at

1194 (quoting Saucier, 533 U.S. 194, 201); and then, if a

constitutional right would have been violated under the plaintiff's

version of the facts, the court must then determine “whether the

right was clearly established." Lee, supra, 284 F.3d at 1194

(quoting Saucier, supra). This second inquiry "must be undertaken

in light of the specific context of the case, not as a broad

general proposition." Id.; see also Marsh v. Butler County, 268

F.3d 1014, 1031-33 (11 Cir. 2001) (en banc).

Claims that law enforcement officers used excessive force in

apprehending a criminal suspect are governed by the Fourth
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Amendment. Samarco v Neumann, 44 F.Supp 2nd 1276, 1284 (SD Fla

1999), citing Graham v Connor, 490 U.S. 386 (1989). Officer Sabile

is entitled to qualified immunity if the plaintiff fails to

demonstrate that the force utilized by the defendant violated

“clearly established law based upon objective standards. Samarco,

supra. Law enforcement officers are permitted to use only that

amount of force which, under the circumstances is objectively

reasonable to effectuate the seizure of a person. Id. at 1284.

The Court is aware that an arrest may involve some type of

force and injury, and the Judge must view the use of force from the

perspective of a reasonable officer on the scene, rather than with

20/20 hindsight, and refrain from slipping into the role of the

Monday morning quarterback. Fernandez v City of Cooper City, 207 F.

Supp 2d 1371, 13711 (S.D. Fla 2002).

In this case, the plaintiff contends that Officer Stabile body

slammed him into the ground during the arrest, without warning, and

that he woke up in the hospital with skull fractures. It is

difficult to determine whether that amount of force was excessive,

in light of the limited facts available to the Court. 

As stated in the Preliminary Report, the Court is aware that

this plaintiff was convicted of battery upon a law enforcement

officer.1  It may be that this claim of use of unlawful force is

ultimately a challenge to his conviction. Further, it may be that

his conviction may be used to demonstrate that the force used

against him was not excessive. However, at this preliminary stage,

until further facts are developed, the plaintiff has stated a claim
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for use of excessive force by Officer Stabile.

Secondly, the issue of whether the claim, as stated against

Officer Stabile passes the Twombly standard and the 12(b)(6)

standard has been determined in the Preliminary Report. The

standard for determining whether a complaint states a claim upon

which relief may be granted is the same whether under 28 U.S.C.

§1915(e)(2)(B) (used for preliminary screening) or Fed.R.Civ.P.

12(b)(6) or (c).  See Mitchell v. Farcass, 112 F.3d 1483, 1490 (11

Cir. 1997)(“The language of section 1915(e)(2)(B)(ii) tracks the

language of Federal Rule of Civil Procedure 12(b)(6)”). The

Preliminary Report recommended that the claim proceed against

Stabile for use of excessive force. This Report and Recommendation

was adopted by the District Judge. Therefore the defendant’s Motion

to Dismiss is without merit. 

III. Conclusions

It is therefore recommended as follows:

1. Defendant Stabile’s Motion to Dismiss(DE#13)shall be
denied.

2. The case may proceed against Officer Stabile for use of
excessive force by an officer upon arrest. 

Objections to this Report may be filed with the District Judge

within fourteen days after receipt.
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Dated this 19th day of August, 2011.

______________________________
UNITED STATES MAGISTRATE JUDGE

cc: Thomas T Long, Pro Se
DC#K07322
Gainesville Correctional Institution
Address of record

Daniel L. Abbott, Esq.
Attorney of record
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 11-61143-CIV-COHN
MAGISTRATE JUDGE P. A. WHITE

THOMAS LONG,    :

Plaintiff,    :         
ORDER SCHEDULING PRETRIAL

v.    : PROCEEDINGS WHEN PLAINTIFF
   IS PROCEEDING PRO SE

ALFRED STABILE,    :

Defendant.    :
                            

The plaintiff in this case is incarcerated, without counsel,

so that it would be difficult for either the plaintiff or the

defendants to comply fully with the pretrial procedures required by

Local Rule 16.1 of this Court.  It is thereupon

ORDERED AND ADJUDGED as follows:

1. All discovery methods listed in Rule 26(a), Federal Rules

of Civil Procedure, shall be completed by January 3, 2012.  This

shall include all motions relating to discovery.

2. All motions to join additional parties or amend the

pleadings shall be filed by January 17, 2012.

3. All motions to dismiss and/or for summary judgment shall

be filed by March 6, 2012.

4. On or before March 20, 2012, the plaintiff shall file

with the Court and serve upon counsel for the defendants a document

called "Pretrial Statement."  The Pretrial Statement shall contain

the following things:
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(a) A brief general statement of what
the case is about;

(b) A written statement of the facts
that will be offered by oral or
documentary evidence at trial; this
means that the plaintiff must
explain what he intends to prove at
trial and how he intends to prove
it;

(c) A list of all exhibits to be offered
into evidence at the trial of the
case;

(d) A list of the full names and
addresses of places of employment
for all the non-inmate witnesses
that the plaintiff intends to call
(the plaintiff must notify the Court
of any changes in their addresses);

(e) A list of the full names, inmate
numbers, and places of incarceration
of all the inmate witness that
plaintiff intends to call (the
plaintiff must notify the Court of
any changes in their places of
incarceration); and

(f) A summary of the testimony that the
plaintiff expects each of his wit-
nesses to give.

5. On or before April 5, 2012, defendants shall file and

serve upon plaintiff a "Pretrial Statement," which shall comply

with paragraph 4(a)-(f).

6. Failure of the parties to disclose fully in the Pretrial

Statement the substance of the evidence to be offered at trial may

result in the exclusion of that evidence at the trial.  Exceptions

will be (1) matters which the Court determines were not discover-
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able at the time of the pretrial conference, (2) privileged mat-

ters, and (3) matters to be used solely for impeachment purposes.

7. If the plaintiff fails to file a Pretrial Statement, as

required by paragraph 4 of this order, paragraph 5 of this order

shall be suspended and the defendants shall notify the Court of

plaintiff's failure to comply.  The plaintiff is cautioned that

failure to file the Pretrial Statement may result in dismissal of

this case for lack of prosecution.

8. The plaintiff shall serve upon defense counsel, at the

address given for him/her in this order, a copy of every pleading,

motion, memorandum, or other paper submitted for consideration by

the Court and shall include on the original document filed with the

Clerk of the Court a certificate stating the date that a true and

correct copy of the pleading, motion, memorandum, or other paper

was mailed to counsel.  All pleadings, motions, memoranda, or other

papers shall be filed with the Clerk and must include a certificate

of service or they will be disregarded by the Court.

9. A pretrial conference may be set pursuant to Local

Rule 16.1 of the United States District Court for the Southern

District of Florida, after the pretrial statements have been filed.

Prior to such a conference, the parties or their counsel shall meet

in a good faith effort to:

(a) discuss the possibility of settlement;

(b) stipulate (agree) in writing to as many
facts and issues as possible to avoid
unnecessary evidence;

(c) examine all exhibits and documents
proposed to be used at the trial, except
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that impeachment documents need not be
revealed;

(d) mark all exhibits and prepare an exhibit
list;

(e) initial and date opposing party's
exhibits;

(f) prepare a list of motions or other
matters which require Court attention;
and 

(g) discuss any other matters that may help
in concluding this case.

10. All motions filed by defense counsel must include a

proposed order for the undersigned Magistrate Judge’s signature.

DONE AND ORDERED at Miami, Florida, this 5th day of October,

2011.

s/Patrick A. White            
UNITED STATES MAGISTRATE JUDGE

cc: Thomas T. Long, Pro Se
DC #K07322
Columbia Correctional Institution
216 S.E. Corrections Way
Lake City, FL 32025-2013

Daniel L. Abbott, Esquire
Weiss, Serota, et al.
200 East Broward Boulevard
Suite 1900
Fort Lauderdale, FL 33301

Hon. James I. Cohn, United States District Judge
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