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1The Court may rely upon the plaintiff’s Exhibits which are a matter of
public record, without this complaint being construed as a motion for summary
judgment. Bryant v Avado Brands, Inc., 187 F.3d 1271 (11 Cir. 1999).   

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 11-20965-CIV-SEITZ
MAGISTRATE JUDGE P.A. WHITE

PERRY MARTIN,         :

Plaintiff,    :

v.    :  REPORT OF
   MAGISTRATE JUDGE

WALTER MCNEIL, et al        :
et al.,

Defendants.    :
                            

             I. Introduction

Perry Martin, now confined at Dade Correctional Institution

(CI), has filed a pro se civil rights complaint, along with

multiple exhibits, 1  (DE#1), and an amended complaint/status

report (DE#s 15 &16). He seeks monetary relief. The plaintiff is

proceeding in forma pauperis. Martin alleges denial of adequate

medical treatment.  

This Cause is presently before the Court for initial screening

of the complaint (DE#1), pursuant to 28 U.S.C. §1915.

                      II.  Analysis

As amended, 28 U.S.C. §1915 reads in pertinent part as

follows:
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Sec. 1915 Proceedings in Forma Pauperis

*   *   *

(e)(2) Notwithstanding any filing fee, or

any portion thereof, that may have been paid,

the court shall dismiss the case at any time

if the court determines that –

*   *   *

(B) the action or appeal –

*   *   *

(i)  is frivolous or malicious;

(ii) fails to state a claim on which

relief may be granted; or

(iii) seeks monetary relief from a

defendant who is immune from such

relief.

A complaint is “frivolous under section 1915(e) “where it

lacks an arguable basis either in law or in fact.” Neitzke v.

Williams, 490 U.S. 319, 325 (1989); Bilal v. Driver, 251 F.3d 1346,

1349 (11 Cir.), cert. denied, 534 U.S. 1044 (2001).  Dismissals on

this ground should only be ordered when the legal theories are

“indisputably meritless,” id., 490 U.S. at 327, or when the claims

rely on factual allegations that are “clearly baseless.” Denton v.
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Hernandez, 504 U.S. 25, 31 (1992).  Dismissals for failure to state

a claim are governed by the same standard as Federal Rule of Civil

Procedure 12(b)(6).  Mitchell v. Farcass, 112 F.3d 1483, 1490 (11

Cir. 1997)(“The language of section 1915(e)(2)(B)(ii) tracks the

language of Federal Rule of Civil Procedure 12(b)(6)”).  In order

to state a claim, a plaintiff must show that conduct under color of

state law, complained of in the civil rights suit, violated the

plaintiff's rights, privileges, or immunities under the

Constitution or laws of the United States.  Arrington v. Cobb

County, 139 F.3d 865, 872 (11 Cir. 1998).  

Pro se complaints are held to "less stringent standards than

formal pleadings drafted by lawyers and can only be dismissed for

failure to state a claim if it appears 'beyond doubt that the

plaintiff can prove no set of facts in support of his claim which

would entitle him to relief.’" Estelle v. Gamble, 429 U.S. 97, 106

(1979) (quoting Haines v. Kerner, 404 U.S. 519, 520-21 (1972)).

The allegations of the complaint are taken as true and are

construed in the light most favorable to Plaintiff.  Davis v.

Monroe County Bd. Of Educ., 120 F.3d 1390, 1393 (11 Cir. 1997).  

To determine whether a complaint fails to state a claim upon

which relief can be granted, the Court must engage in a two-step

inquiry.  First, the Court must identify the allegations in the

complaint that are not entitled to the assumption of truth. Bell

Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)).  Twombly

applies to §1983 prisoner actions.  See Douglas v. Yates, 535 F.3d

1316, 1321 (11 Cir. 2008).  These include “legal conclusions” and

“[t]hreadbare recitals of the elements of a cause of action [that

are] supported by mere conclusory statements.”  Second, the Court

must determine whether the complaint states a plausible claim for

relief.  Id.  This is a “context-specific task that requires the
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reviewing court to draw on its judicial experience and common

sense.”  The plaintiff is required to plead facts that show more

than the “mere possibility of misconduct.”   The Court must review

the factual allegations in the complaint “to determine if they

plausibly suggest an entitlement to relief.”  When faced with

alternative explanations for the alleged misconduct, the Court may

exercise its judgment in determining whether plaintiff's proffered

conclusion is the most plausible or whether it is more likely that

no misconduct occurred.2 

A.  Statement of Claims

The plaintiff names the following defendants: Secretary Walter

McNeil, Dade CI Warden, William Churchwell, Correctional Officers

at the Big Pine Key Road Prison Schweinsburg, Birge, and Kirk,

along with Dade CI Nurse Practitioner Curtis Dewares, and Julio

Poveda, Chief Health Officer at Dade CI. The plaintiff alleges that

on November 16, 2010, he was injured at the Key West Housing

Authority Property while part of a work crew. Kirk, the Work Crew

Supervisor, took the plaintiff to the Key west Hospital Emergency

room.

He was seen by various physicians and nurses and was given a

cat scan. The results revealed an acute mandibular fracture, along

with a secondary fracture. Plaintiff was discharged from the

hospital and returned to Big Pine Key to gather his possessions for

his transfer to Dade CI. Schweinsburg and Birge did not acknowledge

his injury. At Dade CI, Nurse Dewares viewed his cat scan/MRI

results and sent him to see a dentist. He signed a request for

reduction and fixation of the fracture which could not be performed
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at Dade CI. He was then sent to South Florida Reception Center’s

Dental Department to see a Senior Dentist who confirmed the

findings, and ordered that he be sent to an oral surgeon. He was

then returned to Dade CI. 

On November 19, 2010, Dewares reviewed the notes of his visit

and the staff determined that he be released back into open

population pending surgery.  He protested to Motley and Dewares

that he was unable to eat a proper diet and defend himself from

further injury. He was given a mechanical dental diet and low bunk

pass by Dewares.  He survived by eating soft food, and lost a great

deal of weight. 

He met Dr. Poveda on November 29, 2010. He explained his

problems and he claims Poveda did not respond. On December 1, 2010

he declared a medical emergency because of extreme pain and

swelling. He was escorted to a nurse who administered an ice pack

to the swollen side and Ibuprofen. He contends that he sat at

medical for hours and was not seen by Dr. Poveda. He then was seen

by Nova South Eastern University’s speciality unit. Seventeen days

later he saw an oral surgeon who stated he should not have been

given ice or put on a mechanical dental diet. He was sent back to

Dade CI, and on December 14, 2010, he declared a dental emergency

due to an infection. He was prescribed Amoxicillin. He states that

on December 14, 2010, his jaw was misaligned and he had trouble

eating, along with shooting pain. He was transported to Broward

General and a specialist stated he would have to re-fracture the

jaw and wire it shut. After further multiple consultations Warden

Churchwell denied his special diet and slow eating pass. His pain

medication was renewed. 
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He alleges that Poveda, Dewares, Churhwell, Schweinsburg,

Birge, and Kirk Sergeant knew of his serious medical condition and

ignored his fractured jaw condition. 

In the amended complaint/status report (DE#15), the plaintiff

states that in March of 2011 surgery was performed, 121 days after

instructions were signed by the plaintiff at the Key West Hospital

Emergency Room. His right side mandibular was repositioned and a

reconstruction plate was inserted. He suffers nerve damage and

permanent numbness to his lower lip. 

Americans with Disability Act (ADA)

The plaintiff includes an ADA claim, which does not pertain to

him. The ADA consists of three titles addressing discrimination

against the disabled in various contexts. Titles I and III of the

ADA are inapplicable to the facts of this case [Title I of the ADA

prohibits employment discrimination, 42 U.S.C. §12112; and Title

III of the ADA prohibits discrimination by public accommodations

involved in interstate commerce such as hotels, restaurants, and

privately operated transportation services, 42 U.S.C. §§12182,

12184]. Title II of the ADA  provides that “no qualified individual

with a disability shall, by reason of such disability, be excluded

from participation in or be denied the benefits of the services,

programs, or activities of a public entity, or be subjected to any

discrimination by any such entity.” 42 U.S.C. §12132. A “qualified

individual with a disability” is broadly defined as any person who

“meets the essential eligibility requirements for the receipt of

services or the participation in programs or activities provided by

a public entity.” 42 U.S.C. §12131(2). The term “public entity” is

defined to be “any department, agency, special purpose district, or
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other instrumentality of a State or States, or local government.”

42 U.S.C. §12131(1). This Act does not apply to the plaintiff and

this claim should be dismissed. 

Denial of Medical treatment  

The Eighth Amendment prohibits any punishment which violates

civilized standards of decency or "involve[s] the unnecessary and

wanton infliction of pain."  Estelle v. Gamble, 429 U.S. 97, 102-03

(1976) (quoting Gregg v. Georgia, 428 U.S. 153, 173(1976)); see

also Campbell v. Sikes, 169 F.3d 1353, 1363 (11 Cir. 1999).

"However, not 'every claim by a prisoner that he has not received

adequate medical treatment states a violation of the Eighth

Amendment.'" McElligott v. Foley, 182 F.3d 1248, 1254 (11 Cir.

1999) (citation omitted).  An Eighth Amendment claim contains both

an objective and a subjective component.  Taylor v. Adams, 221 F.3d

1254, 1257 (11 Cir. 2000); Adams v. Poag, 61 F.3d 1537, 1543 (11

Cir. 1995). First, a plaintiff must set forth evidence of an

objectively serious medical need. Taylor, 221 F.3d at 1258; Adams,

61 F.3d at 1543. Second, a plaintiff must prove that the prison

official acted with an attitude of "deliberate indifference" to

that serious medical need. Farmer, 511 U.S. at 834; McElligott, 182

F.3d at 1254; Campbell, 169 F.3d at 1363.  The objective component

requires the plaintiff to demonstrate that he has been subjected to

specific deprivations that are so serious that they deny him "the

minimal civilized measure of life's necessities."  Rhodes v.

Chapman, 452 U.S. 337, 347 (1981); see also Hudson v. McMillian,

503 U.S. 1, 8-9 (1992).3  
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A serious medical need is considered "one that has been

diagnosed by a physician as mandating treatment or one that is so

obvious that even a lay person would easily recognize the necessity

for a doctor's attention." Hill v. DeKalb Reg'l Youth Det. Ctr., 40

F.3d 1176, 1187 (11 Cir. 1994) (quotation marks and citation

omitted).  The subjective component requires the plaintiff to

demonstrate that the prison officials acted wantonly, with

deliberate indifference to the plaintiff's serious needs. See

Farmer v. Brennan, 511 U.S. 825, 834  (1994); Wilson v. Seiter, 501

U.S. 294, 298-99 (1991).  Deliberate indifference is the reckless

disregard of a substantial risk of serious harm; mere negligence

will not suffice. Id. at 835-36.  Consequently, allegations of

medical malpractice or negligent diagnosis and treatment fail to

state an Eighth Amendment claim of cruel and unusual punishment.

See Estelle, 429 U.S. at 106.  The inadvertent or negligent failure

to provide adequate medical care "cannot be said to constitute 'an

unnecessary and wanton infliction of pain.'" Estelle, 429 U.S. at

105-06; Wilson, 501 U.S. at 298. 

     Further to rise to a level of an Eighth Amendment violation

the plaintiff must demonstrate inhumane conditions of confinement.

Farmer v Brennan, 511 U.S,. 825 (1994), These conditions must show

a deprivation of a normal civilized measure of life’s necessities,

see Toney v Fuqua, 09 WL 1451645 (11 Cir. 2009) (denial of tooth

paste and tooth brush for a period of time did not rise to an

Eighth Amendment violation).

Deliberate indifference can be established by evidence that

necessary medical treatment has been withheld or delayed for non-

medical or unexplained reasons. Farrow v West, 320 F.3d 1235, 1247
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(11th Cir.2003) (finding jury question on issue of deliberate

indifference because of unexplained fifteen-month delay in

treatment).  The tolerable length of delay in providing medical

attention depends on the nature of the medical need and the reason

for the delay.  Harris v. Coweta County, 21 F.3d 388, 393-94 (11

Cir. 1994).  A plaintiff may also establish deliberate indifference

with evidence of treatment “so cursory as to amount to no treatment

at all.”  Ancata v. Prison Health Servs., Inc., 769 F.2d 700, 704

(11 Cir. 1985).  If prison officials delay or deny access to

medical care or intentionally interfere with treatment once

prescribed, they may violate the Eighth Amendment.  Estelle, 429

U.S. at 104.  

The plaintiff has demonstrated that he suffered from a serious

medical condition, an acute mandibular fracture and an adjunct

fracture. This is supported by the results of the MRI and other

diagnostic tests, referred to by the plaintiff. As delineated in

the facts above, he was denied pain medication by the doctor and

nurses. Treatment for his condition was repeatedly delayed, until

such time when his jaw had to be re-broken to be fixed. He appears

to have been in severe pain for long periods of time, with little

relief. While the facts indicate that the plaintiff was seen by

doctors and nurses, and underwent tests, he was never actually

treated for his condition until he required serious invasive

surgery, leaving him with resulting health issues.

It is therefore recommended that the claim of denial and /or

delay of medical treatment should proceed against defendants Warden

Churchwell, Kirk Sergeant, Nurse Dewares and Juio Poveda.
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There are no allegations of direct involvement by Walter

McNeil.  He were clearly named in his supervisory capacity. The

Secretary of the Department of Corrections cannot be sued for

liability merely for an improper or even unconstitutional act of

his employees under a theory of respondeat superior.  If a

plaintiff sues a supervisor, there must be  proof that the alleged

injuries resulted from an official custom, policy, or practice.

  Monell v. Department of Social Services, 436 U.S. 658, 694

(1978); Mandel v. Doe, 888 F.2d 782 (11 Cir. 1989).  The plaintiff

bears the burden of establishing a causal link between a government

policy or custom and the injury which is alleged.  Byrd v. Clark,

783 F.3d 1002, 1008 (11 Cir. 1986)(citing Monell, supra).  See

also; Ashcroft v Iqbal, supra. (Heightened pleading standard for

supervisory liability) The plaintiff has failed to demonstrate a

causal link between the alleged violations and the defendant, and

it is recommended he be dismissed.

The plaintiff’s claims against Schweinsburg and Birge,

employed at the Big Pine Key Road Prison is that they knew of his

condition, and that when the plaintiff was discharged from the

hospital and returned to Pine Key to gather his belongings for his

transfer back to Dade Correctional, neither defendant acknowledged

his injury or inquired as to his well being. These allegations are

insufficient to state a claim for denial of adequate medical

treatment by these two defendants and they should be dismissed.

Lastly, the plaintiff attempts to name the defendants in both

their individual and official capacity. A §1983 suit against the

defendant in his official capacity is tantamount to a suit against

the State, and thus the defendant would be immune from monetary

damages based upon the Eleventh Amendment.  Gamble v. Fla. Dept. of
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Health and Rehabilitative Services, 779 F.2d 1509, 1512-13 (11 Cir.

1986).  The allegations of the complaint, however, state a classic

case of officials acting outside the scope of their duties and in

an arbitrary manner.  Scheuer v. Rhodes, 416 U.S. 232, 238 (1974).

Under this construction of the complaint, this Court has

jurisdiction over the defendants in their individual capacity.

Moreover, a determination of whether the defendants might be

entitled to qualified immunity cannot be determined at this

juncture.

B. Recommendation

It is therefore recommended as follows:

1. The case shall proceed against defendants Churchwell, Kirk,

Dewares and Poveda for delay and inadequate medical treatment

in their individual capacity.

2. Claims against McNeil, Schweinsbug, and Birge shall be

dismissed for failure to state a claim against them pursuant

to 28 U.S.C. 1915(e)(2)(B)(ii).

3.  Claims brought under the ADA (American Disability Act)

should be dismissed for failure to state a claim.

4. The operative complaint is (DE#1), and its supplement

(DE#15). 

5.  (DE# 16) should be stricken as duplicative. 

Objections to this Report may be filed with the District Judge

within fourteen days following receipt.
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Dated at Miami, Florida, this 14th day of July, 2011.

                              
UNITED STATES MAGISTRATE JUDGE

cc: Perry Martin, Pro Se
#747017
Dade Correctional Institution
Address of record
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

CASE NO. 11-20965-CIV-SEITZ/WHITE 

 

PERRY MARTIN, 

 

 Plaintiff, 

 

v. 

 

WALTER McNEIL, et al., 

 

 Defendants. 

__________________________ 

 

DEFENDANTS’ ANSWER TO COMPLAINT 

AND AFFIRMATIVE DEFENSES 

 

Defendants, JULIO POVEDA, M.D. (“POVEDA”), CURTIS DWARES (“DWARES”), 

and KIRK SARGENT (“KIRK”), by and through their undersigned counsel, and pursuant to 

Federal Rules of Civil Procedure 12(a)(1)(B), 8(b) and (c) and 38(b), file this their answer, 

affirmative defenses, and demand for jury trial in response to Plaintiff’s Complaint (D.E. 1, and 

its supplement, D.E. 15
1
), as follows: 

DOCKET ENTRY #1 - COMPLAINT 

JURISDICTION 

 1. Admitted that the United States District Court for the Southern District of Florida 

has jurisdiction of the Section 1983 claim. 

PARTIES 

2. Admitted that Plaintiff MARTIN is currently an inmate housed at Dade 

Correctional Institution. 

                                                           
1
  Pursuant to The Report of the Magistrate Judge, D.E. 17, the operative Complaint is D.E. 

#1 and its supplement, DE#15. 
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3. Denied as written.  Furthermore, this Defendant has been dismissed from the 

action pursuant to the Report of the Magistrate Judge (D.E. 17) and subsequent Order (D.E. 27).  

All remaining allegations are denied. 

4. Admitted that Churchwell is an employee of Florida Department of Corrections.  

All remaining allegations are denied as written. 

5. Admitted that Schweinsburg is an employee of Florida Department of 

Corrections.  This Defendant has been dismissed from the action pursuant to the Report of the 

Magistrate Judge (D.E. 17) and subsequent Order (D.E. 27).  All remaining allegations are 

denied. 

6. Admitted that Birge is an employee of Florida Department of Corrections.  This 

Defendant has been dismissed from the action pursuant to the Report of the Magistrate Judge 

(D.E. 17) and subsequent Order (D.E. 27).  All remaining allegations are denied. 

7. Admitted that KIRK is an employee of Florida Department of Corrections.  All 

remaining allegations are denied as written. 

8. Admitted that DWARES is an employee of Florida Department of Corrections.  

All remaining allegations are denied as written. 

9. Admitted that POVEDA provides medical care and treatment to inmates at Dade 

Correctional Institution.  The remaining allegations are denied as written. 

10. Admitted. 

11. Denied. 

FACTS 

12. Admitted. 
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13. Admitted that KIRK took plaintiff to emergency room.  All remaining allegations 

are denied and strict proof thereof is demanded. 

 14. Denied and strict proof thereof is demanded. 

 

 15. Denied and strict proof thereof is demanded.   Furthermore, the document speaks 

for itself. 

 16. Denied and strict proof thereof is demanded. 

 

 17. Denied and strict proof thereof is demanded. 

 18. Denied and strict proof thereof is demanded. 

 19. Denied and strict proof thereof is demanded. 

 20. Denied and strict proof thereof is demanded. 

 21. Denied and strict proof thereof is demanded. 

 22. Denied and strict proof thereof is demanded. 

 23. Denied and strict proof thereof is demanded. 

 24. Denied and strict proof thereof is demanded. 

 25. Denied and strict proof thereof is demanded. 

 26. Denied and strict proof thereof is demanded.  Furthermore, the document speaks 

for itself. 

 27. Denied and strict proof thereof is demanded. 

 28. Denied and strict proof thereof is demanded. 

 29. Denied and strict proof thereof is demanded. 

 30. Denied and strict proof thereof is demanded. Furthermore, the document speaks 

for itself. 

 31. Denied and strict proof thereof is demanded. 

 32. Denied and strict proof thereof is demanded. 

 33. Denied and strict proof thereof is demanded. 
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 34. Denied and strict proof thereof is demanded. 

 35. Denied and strict proof thereof is demanded. 

 36. Denied and strict proof thereof is demanded. 

 37. Denied and strict proof thereof is demanded. 

 38. Denied and strict proof thereof is demanded. Furthermore, the document speaks 

for itself. 

 39. Denied and strict proof thereof is demanded. 

 40. Denied and strict proof thereof is demanded. 

 41. Denied and strict proof thereof is demanded. 

 42. Denied and strict proof thereof is demanded. 

 43. Denied and strict proof thereof is demanded. 

 44. Denied and strict proof thereof is demanded. 

 45. Denied and strict proof thereof is demanded. 

 46. Denied and strict proof thereof is demanded. 

 47. Denied and strict proof thereof is demanded.  Furthermore, the document speaks 

for itself. 

 48. Denied and strict proof thereof is demanded. 

 49. Denied and strict proof thereof is demanded. 

 50. Denied and strict proof thereof is demanded. 

 51. Denied and strict proof thereof is demanded. 

 52. Denied and strict proof thereof is demanded. 

 53. Denied and strict proof thereof is demanded. 

 54. Denied and strict proof thereof is demanded. 

 55. Denied and strict proof thereof is demanded. 

 56. Denied and strict proof thereof is demanded. 
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IV. STATEMENT OF CLAIMS FOR RELIEF 

FIRST CAUSE OF ACTION 

 

 57. Denied and strict proof thereof is demanded. 

 58. Denied and strict proof thereof is demanded. 

EIGHTH AMENDMENT – DELIBERATE 

INDIFFERENCE SECOND CAUSE OF ACTION 

 

 59. Denied and strict proof thereof is demanded.  Furthermore, pursuant to the Report 

of the Magistrate Judge (D.E. 17) and subsequent Order (D.E. 27), Plaintiff does not have a 

discrimination claim. 

 60. Denied and strict proof thereof is demanded.   

 

THIRD CAUSE OF ACTION 

VIOLATION OF TITLE II OF THE 

AMERICANS WITH DISABILITIES ACT OF 1990 

[42 U.S.C. §12132] 

 

61. Defendants re-allege and reaffirm all answers provided in paragraphs 1-61.  

Furthermore, pursuant to the Report of the Magistrate Judge (D.E. 17) and subsequent Order 

(D.E. 27), Plaintiff does not have an ADA claim. 

 A. Denied. 

 B. Denied. 

 C. Denied. 

 D. Denied. 

 E. Denied. 

RELIEF SOUGHT 

A. Denied that Plaintiff is entitled to any compensatory damages and Defendants 

demand strict proof thereof. 
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B. Denied that Plaintiff is entitled to any punitive damages and Defendants demand 

strict proof thereof. 

C. Denied that Plaintiff is entitled to any Attorneys Fees or Costs, and Defendants 

demand strict proof thereof. 

D. Denied that Plaintiff is entitled to any damages whatsoever, and Defendants 

demand strict proof thereof. 

E. Defendants demand a trial by jury. 

F. Denied that Plaintiff is entitled to any relief whatsoever, and Defendants demand 

strict proof thereof. 

D.E. #15 – SUPPLEMENTAL COMPLAINT 

I. JURISDICTION & VENUE 

 1. Admitted. 

 2. Admitted that the United States District Court for the Southern District of Florida 

is an appropriate venue. 

II.  PLAINTIFF 

 3. Admitted. 

III.  DEFENDANT(S) 

4. Denied as written.  Furthermore, this Defendant has been dismissed from the 

action pursuant to the Report of the Magistrate Judge (D.E. 17) and subsequent Order (D.E. 27).  

All remaining allegations are denied. 

5. Admitted that Churchwell is an employee of Florida Department of Corrections.  

All remaining allegations are denied as written. 
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 6. Admitted that Schweinsburg is an employee of Florida Department of 

Corrections.  This Defendant has been dismissed from the action pursuant to the Report of the 

Magistrate Judge (D.E. 17) and subsequent Order (D.E. 27).  All remaining allegations are 

denied. 

7. Admitted that Birge is an employee of Florida Department of Corrections.  This 

Defendant has been dismissed from the action pursuant to the Report of the Magistrate Judge 

(D.E. 17) and subsequent Order (D.E. 27).  All remaining allegations are denied. 

8. Admitted that KIRK is an employee of Florida Department of Corrections.  All 

remaining allegations are denied as written. 

9. Admitted that DWARES is an employee of Florida Department of Corrections.  

All remaining allegations are denied as written. 

10. Admitted that POVEDA provides medical care and treatment to inmates at Dade 

Correctional Institution.  The remaining allegations are denied as written. 

11. Admitted. 

12. Denied and strict proof is demanded thereof. 

13. Admitted. 

“FACTS” 

 14. Denied and strict proof thereof is demanded. 

15. Denied and strict proof thereof is demanded. 

16. Denied and strict proof thereof is demanded. 

17. Denied and strict proof thereof is demanded. 

18. Denied and strict proof thereof is demanded.  Furthermore, the document speaks 

for itself. 
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19. Denied and strict proof thereof is demanded. 

20. Paragraph 20 is an incomplete sentence.  Defendants therefore deny paragraph 20 

as written. 

21. Denied and strict proof thereof is demanded. 

22. Denied and strict proof thereof is demanded. 

23. Paragraph 23 is incoherent.  Paragraph 23 is denied and strict proof thereof is 

demanded.  Furthermore, the documents speak for themselves. 

24. Denied and strict proof thereof is demanded. 

25. Denied and strict proof thereof is demanded. 

26. Denied and strict proof thereof is demanded. 

27. Denied and strict proof thereof is demanded. 

28. Denied and strict proof thereof is demanded. 

29. Paragraph number 29 is incoherent and therefore, denied.  Strict proof is 

demanded of all allegations in paragraph 29.  Furthermore, the documents speak for themselves. 

30. Paragraph number 20 is incoherent and therefore, denied. Strict proof is 

demanded of all allegations in paragraph 29.  Furthermore, the documents speak for themselves. 

LEGAL CLAIMS 

31. Defendants re-allege and reaffirm all answers provided in paragraphs 1-61 and 1-

30.   

32. Denied and strict proof thereof is demanded. 

33. Denied and strict proof thereof is demanded.  Furthermore, Defendants deny that 

Plaintiff is entitled to any damages, or injunctive relief, whatsoever. 
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34. Defendants deny any and all allegations made in D.E. 1 and D.E. 15, not 

specifically admitted or otherwise acknowledged above. 

AFFIRMATIVE DEFENSES 

FIRST AFFIRMATIVE DEFENSE 

Defendants acted reasonably within the discretion of their position and the course and 

scope of employment and did not violate any clearly established statutory or constitutional right 

of the Plaintiff with which a reasonable person would have known, and therefore are entitled to 

qualified immunity from suit.  

SECOND AFFIRMATIVE DEFENSE 

Plaintiff has failed to state a claim upon which relief can be granted under 42 U.S.C. 

'1983; Furthermore, Plaintiff did not have a serious medical need. Plaintiff cannot establish the 

deliberate indifference requirement. 

THIRD AFFIRMATIVE DEFENSE 

Defendants did not act in any way that would violate any clearly established rights 

guaranteed to the Plaintiff under the Constitution. 

FOURTH AFFIRMATIVE DEFENSE 

Plaintiff has failed to state a cause of action because there is no causal connection 

between plaintiff=s claimed injuries and action or inaction by the defendants as required for 

liability under 42 U.S.C. '1983. 
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FIFTH AFFIRMATIVE DEFENSE 

Defendants assert that any and all injuries or damages suffered by Plaintiff were caused 

in whole or in part by Plaintiff=s negligence or wrongful acts and/or misconduct. 

SIXTH AFFIRMATIVE DEFENSE 

Plaintiff cannot establish as a subjective matter that the Defendants acted with a 

sufficiently culpable state of mind as required for liability under 42 U.S.C. '1983. 

SEVENTH AFFIRMATIVE DEFENSE 

Plaintiff has failed to state a claim for injunctive relief. 

EIGHTH AFFIRMATIVE DEFENSE 

Plaintiff=s claim for damages is barred pursuant to the Prison Litigation Reform Act of 

1995 (PLRA) based on failure to exhaust administrative remedies. 

NINTH AFFIRMATIVE DEFENSE 

Plaintiff=s claim for damages is barred pursuant to the Prison Litigation Reform Act of 

1995 (PLRA) based on lack of a physical injury as a result of the alleged actions by Defendant. 

TENTH AFFIRMATIVE DEFENSE 

Plaintiff has failed to state a claim for punitive damages because he has not alleged the 

type of conduct that would meet the standards set forth by Smith v. Wade, 461 U.S. 30, 56, 103 

S.Ct. 1625, 1640, 75 Led.2d 632 (1983). 
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ELEVENTH AFFIRMATIVE DEFENSE 

Plaintiff failed to mitigate his damages or injuries. 

TWELFTH AFFIRMATIVE DEFENSE 

Plaintiff has failed to state a claim for medical negligence. 

THIRTEENTH AFFIRMATIVE DEFENSE 

Plaintiff has failed to provide pre-suite notice for a medical negligence action pursuant to 

F.S. §766.203 and Chapter 766, Florida Statutes. 

FOURTEENTH AFFIRMATIVE DEFENSE 

Plaintiff has failed to state a cause of action because negligence is not actionable under 

42 U.S.C. '1983. 

Defendants reserve the right to amend and supplement these affirmative defenses adding 

such additional affirmative defenses as may appear to be appropriate upon further discovery 

being conducted in this case. 

WHEREFORE, having fully answered the Complaint (D.E. #1 and D.E. #15), the 

Defendants deny that the Plaintiff is entitled to the relief sought, or any relief whatsoever, and 

further demand trial by jury of all issues so triable as of right by jury. 

Respectfully submitted, 

            

PAMELA JO BONDI  

ATTORNEY GENERAL    

 

s/Monica Stinson   

MONICA GALINDO STINSON 

Fla. Bar No. 145785 

Email: monica.stinson@myfloridalegal.com 
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OFFICE OF THE ATTORNEY GENERAL 

110 S.E. 6th Street, 10th Floor 

Fort Lauderdale, Florida 33301 

       Telephone: 954-712-4600 

       Facsimile: 954-527-3702 

       Attorney for POVEDA, DWARES & KIRK 

 

 

CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that on September 9, 2011, I electronically filed the foregoing 

document with the Clerk of the Court using CM/ECF.  I also certify that the foregoing document 

is being served this day on all counsel of record or pro se parties identified on the attached 

Service List in the manner specified, either via transmission of Notices or Electronic Filing 

generated by CM/ECF or in some other authorized manner for those counsel or parties who are 

authorized to receive electronically Notices of Electronic Filing. 

 

s/Monica Stinson   

       Monica Stinson 

       Assistant Attorney General 
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SERVICE LIST 

 

Martin v. McNeil, et al. 

Case No:  11-20965-CIV-SEITZ/WHITE 

United States District Court, Southern District of Florida 

 

Perry Martin, DC#747017 

Dade Correctional Institution 

19000 S.W. 377 Street 

Florida City, Florida 33034 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

CASE NO. 11-20965-CIV-SEITZ/WHITE 

 

PERRY MARTIN, 

 

 Plaintiff, 

 

v. 

 

WALTER McNEIL, et al., 

 

 Defendants. 

__________________________ 

 

DEFENDANT CHURCHWELL’S ANSWER TO COMPLAINT 

AND AFFIRMATIVE DEFENSES 

 

Defendant, WILLIAM CHURCHWELL (“CHURCHWELL), by and through his 

undersigned counsel, and pursuant to Federal Rules of Civil Procedure 12(a)(1)(B), 8(b) and (c) 

and 38(b), files his answer, affirmative defenses, and demand for jury trial in response to 

Plaintiff’s Complaint (D.E. 1, and its supplement, D.E. 15
1
), as follows: 

DOCKET ENTRY #1 - COMPLAINT 

JURISDICTION 

 1. Admitted that the United States District Court for the Southern District of Florida 

has jurisdiction of the Section 1983 claim. 

PARTIES 

2. Admitted that Plaintiff MARTIN is currently an inmate housed at Dade 

Correctional Institution. 

 

                                                           
1
  Pursuant to The Report of the Magistrate Judge, D.E. 17, the operative Complaint is D.E. 

#1 and its supplement, DE#15. 
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3. Denied as written.  Furthermore, this Defendant has been dismissed from the 

action pursuant to the Report of the Magistrate Judge (D.E. 17) and subsequent Order (D.E. 27).  

All remaining allegations are denied. 

4. Admitted that Churchwell is an employee of Florida Department of Corrections.  

All remaining allegations are denied as written. 

5. Admitted that Schweinsburg is an employee of Florida Department of 

Corrections.  This Defendant has been dismissed from the action pursuant to the Report of the 

Magistrate Judge (D.E. 17) and subsequent Order (D.E. 27).  All remaining allegations are 

denied. 

6. Admitted that Birge is an employee of Florida Department of Corrections.  This 

Defendant has been dismissed from the action pursuant to the Report of the Magistrate Judge 

(D.E. 17) and subsequent Order (D.E. 27).  All remaining allegations are denied. 

7. Admitted that KIRK is an employee of Florida Department of Corrections.  All 

remaining allegations are denied as written. 

8. Admitted that DWARES is an employee of Florida Department of Corrections.  

All remaining allegations are denied as written. 

9. Admitted that POVEDA provides medical care and treatment to inmates at Dade 

Correctional Institution.  The remaining allegations are denied as written. 

10. Admitted. 

11. Denied. 

FACTS 

12. Admitted. 
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13. Admitted that KIRK took plaintiff to emergency room.  All remaining allegations 

are denied and strict proof thereof is demanded. 

 14. Denied and strict proof thereof is demanded. 

 

 15. Denied and strict proof thereof is demanded.   Furthermore, the document speaks 

for itself. 

 16. Denied and strict proof thereof is demanded. 

 

 17. Denied and strict proof thereof is demanded. 

 18. Denied and strict proof thereof is demanded. 

 19. Denied and strict proof thereof is demanded. 

 20. Denied and strict proof thereof is demanded. 

 21. Denied and strict proof thereof is demanded. 

 22. Denied and strict proof thereof is demanded. 

 23. Denied and strict proof thereof is demanded. 

 24. Denied and strict proof thereof is demanded. 

 25. Denied and strict proof thereof is demanded. 

 26. Denied and strict proof thereof is demanded.  Furthermore, the document speaks 

for itself. 

 27. Denied and strict proof thereof is demanded. 

 28. Denied and strict proof thereof is demanded. 

 29. Denied and strict proof thereof is demanded. 

 30. Denied and strict proof thereof is demanded. Furthermore, the document speaks 

for itself. 

 31. Denied and strict proof thereof is demanded. 

 32. Denied and strict proof thereof is demanded. 

 33. Denied and strict proof thereof is demanded. 
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 34. Denied and strict proof thereof is demanded. 

 35. Denied and strict proof thereof is demanded. 

 36. Denied and strict proof thereof is demanded. 

 37. Denied and strict proof thereof is demanded. 

 38. Denied and strict proof thereof is demanded. Furthermore, the document speaks 

for itself. 

 39. Denied and strict proof thereof is demanded. 

 40. Denied and strict proof thereof is demanded. 

 41. Denied and strict proof thereof is demanded. 

 42. Denied and strict proof thereof is demanded. 

 43. Denied and strict proof thereof is demanded. 

 44. Denied and strict proof thereof is demanded. 

 45. Denied and strict proof thereof is demanded. 

 46. Denied and strict proof thereof is demanded. 

 47. Denied and strict proof thereof is demanded.  Furthermore, the document speaks 

for itself. 

 48. Denied and strict proof thereof is demanded. 

 49. Denied and strict proof thereof is demanded. 

 50. Denied and strict proof thereof is demanded. 

 51. Denied and strict proof thereof is demanded. 

 52. Denied and strict proof thereof is demanded. 

 53. Denied and strict proof thereof is demanded. 

 54. Denied and strict proof thereof is demanded. 

 55. Denied and strict proof thereof is demanded. 

 56. Denied and strict proof thereof is demanded. 
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IV. STATEMENT OF CLAIMS FOR RELIEF 

FIRST CAUSE OF ACTION 

 

 57. Denied and strict proof thereof is demanded. 

 58. Denied and strict proof thereof is demanded. 

EIGHTH AMENDMENT – DELIBERATE 

INDIFFERENCE SECOND CAUSE OF ACTION 

 

 59. Denied and strict proof thereof is demanded.  Furthermore, pursuant to the Report 

of the Magistrate Judge (D.E. 17) and subsequent Order (D.E. 27), Plaintiff does not have a 

discrimination claim. 

 60. Denied and strict proof thereof is demanded.   

 

THIRD CAUSE OF ACTION 

VIOLATION OF TITLE II OF THE 

AMERICANS WITH DISABILITIES ACT OF 1990 

[42 U.S.C. §12132] 

 

61. Defendants re-allege and reaffirm all answers provided in paragraphs 1-61.  

Furthermore, pursuant to the Report of the Magistrate Judge (D.E. 17) and subsequent Order 

(D.E. 27), Plaintiff does not have an ADA claim. 

 A. Denied. 

 B. Denied. 

 C. Denied. 

 D. Denied. 

 E. Denied. 

RELIEF SOUGHT 

A. Denied that Plaintiff is entitled to any compensatory damages and Defendants 

demand strict proof thereof. 
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B. Denied that Plaintiff is entitled to any punitive damages and Defendants demand 

strict proof thereof. 

C. Denied that Plaintiff is entitled to any Attorneys Fees or Costs, and Defendants 

demand strict proof thereof. 

D. Denied that Plaintiff is entitled to any damages whatsoever, and Defendants 

demand strict proof thereof. 

E. Defendants demand a trial by jury. 

F. Denied that Plaintiff is entitled to any relief whatsoever, and Defendants demand 

strict proof thereof. 

D.E. #15 – SUPPLEMENTAL COMPLAINT 

I. JURISDICTION & VENUE 

 1. Admitted. 

 2. Admitted that the United States District Court for the Southern District of Florida 

is an appropriate venue. 

II.  PLAINTIFF 

 3. Admitted. 

III.  DEFENDANT(S) 

4. Denied as written.  Furthermore, this Defendant has been dismissed from the 

action pursuant to the Report of the Magistrate Judge (D.E. 17) and subsequent Order (D.E. 27).  

All remaining allegations are denied. 

5. Admitted that Churchwell is an employee of Florida Department of Corrections.  

All remaining allegations are denied as written. 
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 6. Admitted that Schweinsburg is an employee of Florida Department of 

Corrections.  This Defendant has been dismissed from the action pursuant to the Report of the 

Magistrate Judge (D.E. 17) and subsequent Order (D.E. 27).  All remaining allegations are 

denied. 

7. Admitted that Birge is an employee of Florida Department of Corrections.  This 

Defendant has been dismissed from the action pursuant to the Report of the Magistrate Judge 

(D.E. 17) and subsequent Order (D.E. 27).  All remaining allegations are denied. 

8. Admitted that KIRK is an employee of Florida Department of Corrections.  All 

remaining allegations are denied as written. 

9. Admitted that DWARES is an employee of Florida Department of Corrections.  

All remaining allegations are denied as written. 

10. Admitted that POVEDA provides medical care and treatment to inmates at Dade 

Correctional Institution.  The remaining allegations are denied as written. 

11. Admitted. 

12. Denied and strict proof is demanded thereof. 

13. Admitted. 

“FACTS” 

 14. Denied and strict proof thereof is demanded. 

15. Denied and strict proof thereof is demanded. 

16. Denied and strict proof thereof is demanded. 

17. Denied and strict proof thereof is demanded. 

18. Denied and strict proof thereof is demanded.  Furthermore, the document speaks 

for itself. 
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19. Denied and strict proof thereof is demanded. 

20. Paragraph 20 is an incomplete sentence.  Defendants therefore deny paragraph 20 

as written. 

21. Denied and strict proof thereof is demanded. 

22. Denied and strict proof thereof is demanded. 

23. Paragraph 23 is incoherent.  Paragraph 23 is denied and strict proof thereof is 

demanded.  Furthermore, the documents speak for themselves. 

24. Denied and strict proof thereof is demanded. 

25. Denied and strict proof thereof is demanded. 

26. Denied and strict proof thereof is demanded. 

27. Denied and strict proof thereof is demanded. 

28. Denied and strict proof thereof is demanded. 

29. Paragraph number 29 is incoherent and therefore, denied.  Strict proof is 

demanded of all allegations in paragraph 29.  Furthermore, the documents speak for themselves. 

30. Paragraph number 20 is incoherent and therefore, denied. Strict proof is 

demanded of all allegations in paragraph 29.  Furthermore, the documents speak for themselves. 

LEGAL CLAIMS 

31. Defendants re-allege and reaffirm all answers provided in paragraphs 1-61 and 1-

30.   

32. Denied and strict proof thereof is demanded. 

33. Denied and strict proof thereof is demanded.  Furthermore, Defendants deny that 

Plaintiff is entitled to any damages, or injunctive relief, whatsoever. 
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34. Defendants deny any and all allegations made in D.E. 1 and D.E. 15, not 

specifically admitted or otherwise acknowledged above. 

AFFIRMATIVE DEFENSES 

FIRST AFFIRMATIVE DEFENSE 

Defendants acted reasonably within the discretion of their position and the course and 

scope of employment and did not violate any clearly established statutory or constitutional right 

of the Plaintiff with which a reasonable person would have known, and therefore are entitled to 

qualified immunity from suit.  

SECOND AFFIRMATIVE DEFENSE 

Plaintiff has failed to state a claim upon which relief can be granted under 42 U.S.C. 

'1983; Furthermore, Plaintiff did not have a serious medical need. Plaintiff cannot establish the 

deliberate indifference requirement. 

THIRD AFFIRMATIVE DEFENSE 

Defendants did not act in any way that would violate any clearly established rights 

guaranteed to the Plaintiff under the Constitution. 

FOURTH AFFIRMATIVE DEFENSE 

Plaintiff has failed to state a cause of action because there is no causal connection 

between plaintiff=s claimed injuries and action or inaction by the defendants as required for 

liability under 42 U.S.C. '1983. 
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FIFTH AFFIRMATIVE DEFENSE 

Defendants assert that any and all injuries or damages suffered by Plaintiff were caused 

in whole or in part by Plaintiff=s negligence or wrongful acts and/or misconduct. 

SIXTH AFFIRMATIVE DEFENSE 

Plaintiff cannot establish as a subjective matter that the Defendants acted with a 

sufficiently culpable state of mind as required for liability under 42 U.S.C. '1983. 

SEVENTH AFFIRMATIVE DEFENSE 

Plaintiff has failed to state a claim for injunctive relief. 

EIGHTH AFFIRMATIVE DEFENSE 

Plaintiff=s claim for damages is barred pursuant to the Prison Litigation Reform Act of 

1995 (PLRA) based on failure to exhaust administrative remedies. 

NINTH AFFIRMATIVE DEFENSE 

Plaintiff=s claim for damages is barred pursuant to the Prison Litigation Reform Act of 

1995 (PLRA) based on lack of a physical injury as a result of the alleged actions by Defendant. 

TENTH AFFIRMATIVE DEFENSE 

Plaintiff has failed to state a claim for punitive damages because he has not alleged the 

type of conduct that would meet the standards set forth by Smith v. Wade, 461 U.S. 30, 56, 103 

S.Ct. 1625, 1640, 75 Led.2d 632 (1983). 
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ELEVENTH AFFIRMATIVE DEFENSE 

Plaintiff failed to mitigate his damages or injuries. 

TWELFTH AFFIRMATIVE DEFENSE 

Plaintiff has failed to state a claim for medical negligence. 

THIRTEENTH AFFIRMATIVE DEFENSE 

Plaintiff has failed to provide pre-suite notice for a medical negligence action pursuant to 

F.S. §766.203 and Chapter 766, Florida Statutes. 

FOURTEENTH AFFIRMATIVE DEFENSE 

Plaintiff has failed to state a cause of action because negligence is not actionable under 

42 U.S.C. '1983. 

Defendants reserve the right to amend and supplement these affirmative defenses adding 

such additional affirmative defenses as may appear to be appropriate upon further discovery 

being conducted in this case. 

WHEREFORE, having fully answered the Complaint (D.E. #1 and D.E. #15), the 

Defendants deny that the Plaintiff is entitled to the relief sought, or any relief whatsoever, and 

further demand trial by jury of all issues so triable as of right by jury. 

Respectfully submitted, 

            

PAMELA JO BONDI  

ATTORNEY GENERAL    

 

s/Monica Stinson   

MONICA GALINDO STINSON 

Fla. Bar No. 145785 

Email: monica.stinson@myfloridalegal.com 
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OFFICE OF THE ATTORNEY GENERAL 

110 S.E. 6th Street, 10th Floor 

Fort Lauderdale, Florida 33301 

       Telephone: 954-712-4600 

       Facsimile: 954-527-3702 

       Attorney for POVEDA, DWARES & KIRK 

 

 

CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that on September 29, 2011, I electronically filed the foregoing 

document with the Clerk of the Court using CM/ECF.  I also certify that the foregoing document 

is being served this day on all counsel of record or pro se parties identified on the attached 

Service List in the manner specified, either via transmission of Notices or Electronic Filing 

generated by CM/ECF or in some other authorized manner for those counsel or parties who are 

authorized to receive electronically Notices of Electronic Filing. 

 

s/Monica Stinson   

       Monica Stinson 

       Assistant Attorney General 
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SERVICE LIST 

 

Martin v. McNeil, et al. 

Case No:  11-20965-CIV-SEITZ/WHITE 

United States District Court, Southern District of Florida 

 

Perry Martin, DC#747017 

Dade Correctional Institution 

19000 S.W. 377 Street 

Florida City, Florida 33034 
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