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STATE OF FLORIDA
DEPARTMENT OF CORRECTIONS

DATE
AND TIME DENTAL TREATMENT RECORD

12\4\\0 L [ H G A V1 < § e ol Lewiea gt
o { J N - ey TR0

8 U wy
R 0“;‘ Ny (A &l\O\DAp\J
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DADE CORRECTIONAL INSTITUTION
DAILY CALLOUTS-
CALLOUT FOR THURSDAY,
DECEMBER 23, 2010

TOTAL POPULATION: 1402

TOTAL: 1402 CLOSE: - 908
WHITE: 558 MEDIUM: 322
BLACK: 780 MINIMUM: 157
OTHER: 64 COMMUNITY: 15

OTHER: 0
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Page 2 of 3

**ALL CALLOUTS ARE A WRITTEN ORDER; FAILURE TO COMPLY WILL RESULT

IN A DISCIPLINARY ACTION!

**ALL WORK SUPERVISORS ARE ENCOURAGED TO ATTEND PROGRESS

REVIEWS

*INMATES WHO CHOOSE NOT TO SHOW UP FOR PROGRESS REVIEWS WILL BE

SUBJECT TO DISCIPLINARY ACTION

“*ALL INMATES TAKING CORRESPONDENCE COURSES OR INMATES THAT
WOULD LIKE TO TAKE A CORRESPONDENCE COURSE, PLEASE CONTACT RELIGION

**WOULD YOU LIKE A JOB IN FOOD SERVICE? SEND AN INMATE REQUEST TO

CLASSIFICATION

**INTERESTED IN BECOMING AN IMPAIRED INMATE ASSISTANT? SEND MS.

KOEL IN CLASSIFICATION AN INMATE REQUEST

ALL INMATES: IT IS STRONGLY RECOMMENDED THAT YOU FAMILIARIZE
YOURSELF WITH CHAPTER 33.601.731; REVOCATION OR SUSPENSION OF VISITATION

CLASSIFICATION TEAM OFFICERS:
MR. WILLIAMS, CLASSIFICATION SUPERVISOR
MS. MCFADDEN, CORRECTIONAL SENTENCE SPECIALIST

TEAM #1: MS. HARRIS ', (RELEASES) 6MTHS & LESS
TEAM #2: MS. LEE DC#S ENDING: 0, 1

TEAM #3: MR. MENDEZ DC#’S ENDING: 3, 7

TEAM #4: MS. BUTLER DC#S ENDING: 4, 9

TEAMH#S: MS. THORNTON DC#S ENDING: 2, 5

TEAMH#6: MR. H. WILLIAMS DC#’S ENDING 6, 8

TEAM#7: MS. PONCE OUTSIDE GROUNDS/DOT/BPK (NOT

minimum custody inmates) Inmates are only assigned to Mrs. Ponce’s team after they have been assigned to

Outside Grounds/BPK/DOT. Not before.

TEAM#S: MS. KOEL TCU
THE FOLLOWING IS A SCHEDULE FOR MONTHLY UPDATES FOR INMATE TELEPHONE LISTS. '
DC ENDING WITH: MONTHS FOR UPDATE ONLY:
0OR5 | JANUARY/JULY
10R 6 : FEBRUARY/AUGUST
2 0R7 | MARCH/SEPTEMBER
30R 8 APRIL/OCTOBER
40R 9 MAY/NOVEMBER
NONE JUNE/DECEMBER

WHEN SUBMITTING YOUR PHONE LIST MAKE SURE TO INCLUDE YOUR PIN# AND

DC# OR

YOUR PHONE LIST WILL NOT BE PROCESSED. IF YOU ARE SUBMITTING A PHONE LIST AND IT

IS NOT YOUR MONTH, YOUR PHONE LISTS WILL BE RETURNED TO YOU!
ANY MISSING INFORMATION WILL RESULT IN DELAY, IF UPDATES ARE RETURN

ED FOR

INCOMPLETE OR CORRECTIONS; IT IS YOUR RESPONSIBILITY TO RETURN YOUR PHONE LIST

TO CLASSIFICATION WITHIN THE ALLOTTED TIME PERIOD.
THERE WILL BE NO EXCEPTIONSII!

ADDRESS ANY REQUESTS CONCERNING YOUR PHONE LIST TO SECURUS, NOT

CLASSIFICATION...

oA M e ail 4 &2
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SANDO, FRANK 688055 JAZ1305 [8.00 AM [ChapelMto F  [Mathematic Instruction
YAN, DANNY MO7511]A1125U [8:00 AM |ChapelMio F  [Mathematic Instruction
Martin, Carlos A. 144529 [F3222L 19.00 AM [Classification  |Leqgal Call
BENNETH, CHRISTOPHER 891678 |G2118U }1:15PM . |CLASSIFICATION INTERVIEW
MACHADO, LAZARO 487436 [A1118L  [1:30PM  {cLAssiFICATION INTERVIEW
RIVERA, EDUARDO B00578 |G1106U [1:45PM  |CLASSIFICATION INTERVIEW
FERRO, GENARO 090878 JH3119L  [2:00PM . [cLasSiFICATION INTERVIEW
SEIFERT, HARRY 139516 [A2141L |215PM  |CLASSIFICATION INTERVIEW
BROWNLEE, LENNY 189918 |H3222U 12:30 PM  1CLASSIFICATION INTERVIEW
VAUGH, TIMOTHY B06694 [E1119L |9:00 AM "~ [CLASSIFICATION ICT
LELAND, STEPHEN K07336 [D1108U |9:00 AM = [CLASSIFICATION ICT
HABERSHAM, DAREN 86341 [C2102u |9:00 AM [CLASSIFICATION ICT
BROWN, SAMUEL 424096 {E1118U [9:00 AM  [CLASSIFICATION ICT
RAMOS, ROGER 448080 |D1102u [9:00 AM  JCLASSIFICATION ICcT
WASHINGTON, SHELLY 651626 [C1125L 19:00 AM  CLASSIFICATION ICT
SCHEER, DANIEL 663023 [D2140S [9:00 AM . ICLASSIFICATION ICT
GRAPP, JAMES 723748 [C2125L |9:00 AM - [CLASSIFICATION ICT
JOHNSON, LETTRICE M30220 [G1103U {9:00 AM . |CLASSIFICATION ICT
MACE, TIMOTHY 897468 [A2102L |9:00 AM  [CLASSIFICATION ICT
BACKES, RONALD 270201 [A1112S {9:00 AM . |CLASSIFICATION ICT
YAN, DANNY M07511 [A1125U [9:00 AM  |cLASSIFICATION ICT
CAMACHO, IVAN T12200 |F1209L |9:00 AM  [CLASSIFICATION ICT
WOODARD, JACKIE 59921  |H1121S {9:00 AM - [CLASSIFICATION ICT
RINKINS, MICHAEL 401841 |F1107L  19:00 AM  [CLASSIFICATION ICT
MUHAMMAD, KASHIF 598410 |A2134S {9:00 AM [cLassIFIcATION ICT
HARRIS, TIMOTHY E12300 {F1107U [9:00 AM  [CLASSIFICATION ICT
WILLIAMS, MONEE M15691 [H1216U [%:00 AM [CLASSIFICATION ICT
WILLIAMS, MARTRAY M38391 [H2211U [9:00 AM  [CLASSIFICATION IcT
ANDRE, DANIEL W25900 {G2114L |9:00 AM  [CLASSIFICATION ICT
BLAND, WILLIAMS 130341 |D1105L [9:00 AM - lcuassiFicaTion ICT
QUINITCHETT, LANCE 168080 [C1146S 9:00 AM  [CLASSIFICATION ICT
GERHART, CHARLES B09147 |D1130S [9:00 AM |CLASSIFICATION ICT
PARRA, AANDRES L70797 [C2120U [9:00 AM |CLASSIFICATION ICT
CURRY, MICHAEL 416097 [G3110U 19:00 AM - lcLASSIFICATION ICT
COHEN, HOWARD 688097 111095 [3:00 AM [cuassiFicATioN ICT
IVORY, ROBERT B09023 [E2148S [9:00 AM CLASSIFICATION ICT
NEAL, ELLIOT 102077 {F1103U [9:00 AM  [CLASSIFICATION ICT
REID, MATTHEW 735647 |H3104U [9:00 AM " [cLassiFicATiON ICT
RICHARDSON, LONNIE D00017 {A7102L [9:00 AM  JCLASSIFICATION ICT
GONZALEZ, GERARDO 444414 |A1120L [9:00 AM cLASSIFICATION ICT
EDMONDSON, TERRENCE M26004 |D1120U [9:00 AM cLassiFICATION ICT
BLACK, CLAYTON 640364 |C2101L {9:00 AM jCLASSIFICATION ICT
JACKSON, TRAV!S 669119 [H3114U |900AM [ciassiricamon  JICT
FREDERICK, ISAAC 668639 |C1118L [9:00 AM  |CLASSIFICATION ICT
ACOSTA, ROBERT M13529 |D1106U |9:00 AM [ctassiFication  JiCT
DOWNS, KILBY E. M38449 [C21081 19:00 AM lciassiFicATION ICT
RUFF, ALAN 644545 1F1118L [9:00 AM  |CLASSIFICATION ICT
OLAVARRIETA, PEDRO M62615 [{F1211U [9:00 AM " |CLASSIFICATION ICT
ABDELGHANI, FAICAL L75095 |D1114S |9:00 AM . [CLASSIFICATION ICT
SEARCY, CURTIS N16092 |A2101y [9:00 AM [CLASSIFICATION ICT
CHIPMAN, BRIAN R16382 |E2716U [9:00 AM |CLASSIFICATION ICT
NASH, ERNEST 51575 {F2133S [9:00 AM  |cLaSSIFICATION ICT
MONTANA, JOSE 129872 1D2120y [9:00 AM " [CLASSIFICATION ICT
GRINER, CHARLES 299576 |F1106U |9:00 AM . [CLASSIFICATION ICT
CABRERA, RAUL 191686 |D11220 [9:00 AM  JcLassiFicaTion ICT
MORALES_ ARTURO 982338 [C2144S [9:00AM ciassiFication — [ICT
CHRISTIAN, TERRANCE 719206 |F1112U |9:00 AM  [cLassiFicaTion ICT
POLING, WILLIAM v44998 |G2104L [9:00 AM  [cLaSSIFICATION ICT
ZALEWSKI, PATRICK L37926 [F1203U |9:00 AM  [CLASSIFICATION ICT
BITZ, CHRISTOPHER 148706 |F1118U [%:00 AM |cLassiFicaTioN ICT
JONES, TASHAWN B03818 {H2202y [%:00 AM |ciassiFicaTion ICT
HOPKINS, JESSE 189248 [H2112U [9:00 AM - |cLasSIFICATION ICT
CRANE, JOHN 674346 {E1108L [9:00 AM  ICLASSIFICATION ICT
JAMES, WILLIE 633006 |F2108L {9:00 AM  ICLASSIFICATION ICT
PEARSON, JESSE 676248 [H1214U |[9:00 AM  |CLASSIFICATION ICT
PIERRE, JONAS 770648 1C1117U {9:00 AM - |CLASSIFICATION ICT
FARRUGIA, RICKY 813808 [A1134S [9:00 AM  |CLASSIFICATION ICT
STAERKER, SHAWN Y28752 |E1130S }9:00 AM " |CLASSIFICATION ICT
JOHNSON, VAN D26257 [C1101U [9:00 AM  |CLASSIFICATION ICT
CASON, HAROLD 504549 C1123L [9:00 AM  |CLASSIFICATION ICT
VARNUM, DANIEL 152958 |D2107U [9:00 AM  [CLASSIFICATION ICT
HOLIDAY, STEVEN 447297 |H1202U |9:00 AM  [cLASSIFICATION ICT
PETROZZO, MATTHEW B09150 [D1121U [9:00 AM  |CLASSIFICATION ICT
BOLDEN, CHRISTOPHER M64567 [D1110U [9:00 AM  |cLassiFicaTion ICT
DAUGHERTY, ARCHIE D10154 |D2121U [9:00 AM  [cLassiFicaTion ICT
Miller, George R24031 [G1220L {9:00 AM- |cLAssiFicATION ICT
Garcia, Gilberto T0031 |D1128S |9:00 AM  [CLASSIFICATION ICT
RENDER, KEVIN L15347 [H3209L |9:00 AM  ICLASSIFICATION ICT
MARTIN, PERRY 747017 |A2148L [9:00 AM: |CLASSIFICATION ICT 45_;A._L:,.’lac"/\bg;-u,q)(w orcde I8 T ol ) o
MURGITTROYD, KEVIN R33978 [C1148S }8:00 AM |Education Transition Class 77 7
MUSTIPHER, HENRY 139684 [A1148L {8:00 AM |Education Transition Class
O'CONNOR, SEAN 138044 1G3216U [8:00 AM |Education Transition Class

s 4 L

F)(/ﬂéﬁ%ﬁ .

/43.3:1(]"164‘/ &’cUrJl\/ Of(/t’f/\/ JZ/O



Case 1:11-cv-20965-PAS “Document 1-8 "Entered on FLSD Docket 03/21/2011 Page 1of2 =~

— 3 — . :
/ !
N Y,
e e | /
—— . . ; 4




£ Case 1:11-cv-20965-PAS Document 1-8 Entered on FLSD Docket 03/21/2011 Page 2 of 2

CONSULTANT’S REPORT

NO PROCEDURE(S) MAY BE PERFORMED WITHOUT PRIOR APPROVAL BY THE REGIONAL
MEDICAL EXECUTIV E DIRECTOR DEPARTMENT OF CORRECTIONS

Additional History: = |
5// //
_ﬁu~a;tzavvﬁxvfﬂﬁ/lé.?M7%4@ﬁmw

Findings': I /é—d/ / 9 1,. . é"& L/M /\ R SR , L
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STATE OF FLORIDA
DEPARTMENT OF CORRECTIONS
DADE CORRECTIONAL INSTITUTION

OFFICE OF HEALTH SERVICES

December 1, 2010

MEMORANPUMfﬂWW*“%

TO: _ All Medlcal Staff

FROM: _.Dr Julio Poveda Dr Jrll £
" Chief Health Officer : ":

RE: Vacation -7
Be advised that I will be on vacation starting Dééembérg _ December 14, 2010.. Duung my
absence Curtis Dwares, ARNP will be acting CHO. Tfyou have any quesuons or you
require appxoval for medical treatment, please contact hlm =, L Fo

Thank you.

cc: I\/Is Den’l Tate, S.H. S ‘\

" —~1 1 11 W 1
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DEPAR r MlaNl OF CORRECTIONS Asei. ﬁg%eeaxedoﬁ
s lce
REQUEST FDR(ADMINISTRA] IVE REMEDY OR APPEAL

=115 10120 2y
Secretary, Florida Department of Correctio de

TO: Warden L] Assisfant W

% Correctionfy) | ‘ i
T rectionl Insttuil,
From: Madin Z%«% N G N, 2 = DBidle Correctional Zach ,4,4 e
Last First Mlddle Imtlal Number Institution. J

e —— e e

T e

Part A — Inmate Grievance

H-RL-JON> ; WQ;?/ Zric 220/ N
DATE - s - IGNATURE OF GRIEVANT AND D.C.

[ S

l

f I
*BY SIGNATURE, INMATE AGREES TO THE FOLLOWING # OF 30-DAY EXTENSIONS: A !

§l gnatur e -

INQ IR TInANe



Case 1:11-cv-20965-PAS Document 1-10 Entered on FLSD Docket 03/21/2011 ‘Page 3 of 8

DEC 0§ 2010
PART B - RESPONSE
MARTIN, PERRY 747017 1011-463-140 DADE G I A2148L

INMATE NUMBER GRIEVANCE LOG NUMBER CURRENT INMATE LOCATION HOUSING LOCATION

Your formal grievance has been received and reviewed. You are scheduled for surgery soon. You are prescribed a
special diet and have been given a slow eating pass.

Also, your pain medication was renewed. If you run out of pain medication please access sick cail.

Grievance denied.

You may appeal and obtain further administrative review of your complaint by acquiring Form DC1 1-303, completing and
forwarding it with attachments to the Inmate Grievance Administrator, 2601 Blair Stone Road, Tallahassee, Florida,

32399-2500. If you do not appeal, take the form and attachments to the mailroom receipting.

THIS DOCUMENT MAY CONTAIN CONFIDENTAL RECORD/CARE INFORMATION INTENDED FOR THE ADDRESSE
ONLY. UNAUTHQRIZED RELEASE OR DISCLOSURE MAY VIOLATE STATE AND FEDERAL LAW.

Dr. Juio Foveqa,

ANDTYPE D?KPRI
OF EMPLOYEE RESPON DING

/

’ / [ : A
WA C N R Lo

N]‘ED NAME SIGNATURE OF WARDEN, ASST. WARDEN, OR DATE

SECRETARY'S REPRESENTATIVE

COPY DISTRIBUTION -INSTITUTION / FACILITY COPY DISTRIBUTION - CENTRAL OFFICE
(2 Copies) Inmate (1 Copy) Inmate
(1 Copy) Inmate's File (1 Copy) Inmate’s File - Inst./Facility
(1 Copy) Retained by Official Responding (1 Copy) C.O. inmate File

(1 Copy) Retained by Official Responding
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PART C - RECEIPT (TO BE COMPLETED BY DC STAFF)

RETURN TO:
MARTIN, PERRY 747017 1011-463-140 DADE C.1. ' A2148L

NAME NUMBER GRIEVANCE LOG NUMBER CURRENT INMATE LOCATION HOUSING LOCATION

| ACKNOWLEDGE RECEIPT THIS DATE OF A GRIEVANCE FROM THE ABOVE INMATE IN REGARD TO THE FOLLOWING SUBJECT:

07H (INADEQUATE TREATMENT (MEDICAL))

11/29/10 1011-463-140
DATE GRIEVANCE LOG NUMBER
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STATE OF FLORIDA
DEPARTMENT OF CORRECTIONS

REQUES" lj’OR AI)MINIS I"RA r l\ EREMEDY OR APPEAL

. . \n H
_E] Warden [] Assistan ’cuden écuualy, I l(mcid V/cpanmem of C oncct}pul

“orectiong)
rz}'(, o

From: / l/_(A,(fJA, p/:’rm, Y G Trpor? . Dade Conechona |

[.ast Fiest” Middle Initial Number Insutulxon |

7P< Part A — Inmate Grievance
v

Om // a?‘? a?O/O sias ca//ec/%'; nze(/m //or é/g.(‘//b)(’f b ds el as 4a A LT
prie £ D Tolio RBvedia fov Ahe Korst 7‘/4« D Biecta giote pwe Fordls Lepadenerd ol
gc rrectoons Health S, 0//‘21$sg ;Q Llectrgenice /ﬁ(,l Shey é:n//z/ L AS we 4
Lo, Aol Ak v Ay, )@55,;7 -/ exp. ~nec/./ A+ /Z/el/c/%wq £ /4)4 /0‘4 n Ay Area o/)
%hg, /))rc)%em \/4&/\) Qj/u /2 /ﬁ/r: /12/\/@’///7 L./ros/(' fé( m55f’ ') Mgr¢ A ¢ ,z}pﬂ/ ec/ /?éé ax_A{/M
Léwwd /77/ Cég/g["//a/ //“/9‘470/0 Oé,&ﬂs //*J?‘f?O/O (Ihen L (omsu//fl{%/
AR pr Bvecds (O Fhe nih” o */‘ L/ 30000 P vrccirei csreoddin MJMM&/V
e o Loy LI Byvecty 7‘% £ s, L)A«M/e//fc?vé/e et A%rn gv&&e 3% afuéc/
(/7 «20155( U/u, s L /Oved/qr Fa /§e (///m%yz /04>se5 e Sact vees co:/n(/i(](
DA Ao ol iy bl 21-3G-201 0

mor

et Yo ,_ /%/ /é}/ /YPO/P

DATE : AINATURE OF GRIEVANT AND D.C. i
|
l 2
“BY SIGNATURE, INMATE AGREES TO THE FOLLOWING # OF 30-DAY EXTENSIONS: /o ? !
# iignamre

INSTRUCTIONS \ H
j
Flus form iy used tor 1iling a formal gricvance al the institution or [ acility level as well as for filing appeals 1o the Office of the Secrelary in accordance with Ruie 33-104,

Florida Administrative Code. When an appeal is made o the Secrewry, a copy ol the initial n‘sponxu Lo lhu arievance nust be attached (except as stated below)

When the inmate lecls that he may be adv crsely alfected by the submission of a grievance

at the institutional level because of the sensitive nature of the gricvance. Or is
entitted by Chapter 33-103

3 1o file a direct grievance he may dddu,ss his grievance dircetly 1o the Seeretary™s Office. The grievance may be sealed in the env clope by the
mmate and processed postage [ree through routine institutional dmunds The mate mustindicate a valid reason for not initially bringing his gricvance to the attention of

the mstitution. 11 the inmaie does not provide a valid rcason or if the Seeretary or his designated representative [izels that the reason supplied is not adequate. the grievance
will be returned o the inmate for processing at the institutional level., '

Receipt for Appeals Being Forwarded o Central Qffice

Submitted by the inmatc on: et o Institutional Muailing Log #: e e
(Date) (Received By)
DISTRIBUTION: ! INSTITUTION/FACILITY CENTRAL OFFICE
INMATIL (2 Copies) INNATL
INMATE'S FILE INMATE'S FILE - INSTITUTIONJFACILITY

CENTRAL OFFICE GRIEVANCE FILL
DC1-303 (Revised 203)

1 |

! o

INSTITUTIONAL GRIEVANCE FILE CENTRAL OFFICE INMATE Pl 1 !
' i
§
1
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DEC 15 2010
PART B - RESPONSE

MARTIN, PERRY 747017 1012-463-031 DADE C.I. A2122U
INMATE NUMBER  GRIEVANCE LOG NUMBER CURRENT INMATE LOCATION HOUSING LOCATION

Your formal grievance has been received and reviewed. Dr. Poveda made a human error. There is no evidence that Dr.
Poveda is falsifying passes.

Grievance denied.

You may appeal and obtain further administrative review of your complaint by acquiring Form DC11-303, completing and
forwarding it with attachments to the Inmate Grievance Administrator, 2601 Blair Stone Road, Tallahassee, Florida,
32399-2500. If you do not appeal, take the form and attachments to the mailroom receipting.

THIS DOCUMENT MAY CONTAIN CONFIDENTAL RECORD/CARE INFORMATION INTENDED FOR THE ADDRESSE
ONLY. UNAUTHORIZED RELEASE OR DISCLOSURE MAY VIOLATE STATE AND FEDERAL LAW.

e, oo o
177 A E=

b # ] /85 /¢
SIGNATURE AND TYPED OR PRINTED NAME IGNATUREOF Wi N, ASST. WARDEN, OR DATE
OF EMPLOYEE RESPONDIN SECRETARY'S RE SENTATIVE
COPY DISTRIBUTION -INSTITUTION / FACILITY COPY DISTRIBUTION - CENTRAL OFFICE
(2 Copies) Inmate (1 Copy) Inmate
(1 Copy) Inmate's File (1 Copy) Inmate's File - Inst./Facility
(1 Copy) Retained by Official Responding (1 Copy) C.O. Inmate File

(1 Copy) Retained by Official Responding
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PART C - RECEIPT (TO BE COMPLETED BY DC STAFF)
RETURN TO:

MARTIN, PERRY 747017 10-6-39669 DADE C.1. A2122U

NAME NUMBER GRIEVANCE LOG NUMBER CURRENT INMATE LOCATION HOUSING LOCATION

| ACKNOWLEDGE RECEIPT THIS DATE OF A GRIEVANCE FROM THE ABOVE INMATE IN REGARD TO THE FOLLOWING SUBJECT:

07H (INADEQUATE TREATMENT (MEDICAL))

12/22/10 10-6-39669
DATE GRIEVANCE LOG NUMBER

C;’ FC Y o '—\JC’Q“ @ /.‘x‘-?r'y < L ¢
/

o) " S ;
il f Cespenie ms of 30/ - Acs/

/ T i A e e Reived e« )
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PART C - RECEIPT (TO BE COMPLETED BY DC STAFF)
RETURN TO:

MARTIN, PERRY 747017 10-6-39670 DADE C.I. A2122U

NAME NUMBER GRIEVANCE LOG NUMBER CURRENT INMATE LOCATION HOUSING LOCATION

| ACKNOWLEDGE RECEIPT THIS DATE OF A GRIEVANCE FROM THE ABOVE INMATE IN REGARD TO THE FOLLOWING SUBJECT:

07A (GENERAL MEDICAL  (MEDICAL))

12/22/10 10-6-39670
DATE GRIEVANCE LOG NUMBER

N - “ N
()‘I"I‘Zu’ﬂ.?:/lC'( 7[0 S e /’" e C/'([ W< ce

N - - X
L]\_/‘z; //‘)(’ f>/-9</t'!j§< A O(‘ /5‘ /- v)ZC;//

-
/ E/\//",/:‘(.?'j K[;_'_\!,q nt: ./d’:/:"'\t"l .S L 1/( '(-,‘(' A]c’»x:'l C’C// (:’:, )
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UNITED STATES DISTRICT COURT s
SOUTHERN DISTRICT OF FLORIDA IRURE m

MIAMI-DADE-DIVISION JUL 1T 201
By
Perry Keith Martin,
Plaintiff, ~Case No.: 11:20965
Magistrate Judge: P.A. White
V. “Supplemental Complainf?; gp b& D.C.
Edwin G. Buss, et. al. JUL 17 20m E
Defendant(s). / STEVEN M. LARIMORT
CLERK U.8. DIST CT. |
S D of FLA —hAM |

The Plaintiff(s); Both [Status Report] and [Amended
Complaint] Pursuant to Both F.R. of Civil P. Rule
(153(A) and Pursuant to Article (1) Section (9) of the
Florida Constitution.

COMES NOW, the Plaintiff, Perry Keith Martin, acting as [pro se] who does
respectfully move this Honorable Court, pursuant to both Federal Rule(s) of Civil
Procedures Rule #15(A) and Pursuant to Article (1) Section (9) of the Florida’s
Constitution under (Due Process) and (Equal Protection Clause(s)) and thereafter
the Plaintiff states this instant (Status Report) is to inform this Court of the
Plaintiff’s current status and also, (This instant Amendment and/or Supplements) is
to exspend the record to show the additional (Defendant(s)) and (Evidence) and to
(Amended) request the plaintiff does state the following “complaint” in support of

such request:
L. JURISDICTION & VENUE

1) This is a civil action authorized by 42 U.S.C. Section 1983, to redress the
deprivation, under color of State Law, of Rights secured by the Constitution
of the United States. The Court has jurisdiction under 28 U.S.C. Section
1331 and 1343(A)(3).
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2)

The United States District Court for the Southern District, Miami-Dade
Division is an appropriate venue under 28 U.S.C. Section 1391(b)(2)

because it is where the event giving rise to this claim occurred.

3)

4)

6)

Plaintiff, Perry Keith Martin, is and was at all times mentioned herein a
prisoner in the care and custody of the Florida Department of Corrections.
He is currently confined in Dade Correctional Institution, in Florida City,

Flonda.
HI DEFENDANT(S)

Defendant, Walter McNeal, whom was the overseer of the Florida
Department of Corrections during alleged civil rights violation, who was
responsible for the professional care and protection of all prisoners
incarcerated in the State of Florida Prisons at all material time has acted
under color of State Law and is sued in his individual and official capacity.
Defendant, Wiiliam Churchwell, who is an employee under the Policy and
Procedure of the Florida Department of Corrections and is responsible for
the professional care and custody of prisoners housed at Dade Correctional
Institution, at all material times, has acted under color of State Law and is
sued in his individual and official capacity.

Defendant, James Schweinsburg, (Schweinsburg) whom 1s an employee
under the Policy and Procedure of the Florida Department of Corrections
and 1s responsible for the professional care and custody of prisoners housed
at Big Pine Key Road Prison #426. At all material times, has acted under

color of State Law and 1s sued in his individual and official capacity.
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7) Defendant, Kelly Birge (Birge) whom is an employee under the Policy and
Procedure of the Florida Department of Corrections and is responsible for
the professional care and custody of prisoners housed at Big Pine Key Road

Prison # 426. At all material times, has acted under the color of State Law

and is sued in his individual and official capacity.

8) Defendant, Kirk Sergeant, (Sergeant), whom is an employee under the
Policy and Procedure of the Florida Department of Corrections and is
responsible for the supervision, care, custody and control of prisoners house
at Big Pine Key Road Prison #429. At all material times, has acted under
color of State Law and is sued in his individual and official capacity.

9) Defendant, Curtis Dewares (Dewares), whom is an employee under the
Policy and Procedure and under contract with the Florida department of
corrections and is responsible for providing proper medical care and
treatment of prisoners housed at Dade Correctional Institution. At all
material times, has acted under color of State Law and is sued in his
individual and official capacity.

10) Defendant, Julio Poveda, (Poveda), whom is an employee under the Policy
and Procedure and under contract with the Florida Department of
Corrections and is responsible for providing proper medical care and
treatment of prisoners housed at Dade Correctional Institution. At all
material times, has acted under color of State Law and is sued in his
individual and official capacity.

11) Plaintiff, Perry Keith Martin, as an inmate residing in a State prison facility
is under the lawful care, custody, and control of the Florida Department of
Correction and its employees.

12) The Defendants have acted and continues to act out under color of State

Law at all time relevant to this complaint.

23
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13) Perry Keith Martin, (Martin), is and inmate incarcerated in the Flonda
Department of Corrections, presently housed at Dade Correctional
Institution, (D.C.L). |

14) On February 9" 2011, Plaintiff was once again taken to NOVA
Southeastern University Maxillofacial Facility, located in the 3" floor of
Broward General Hospital in Broward County by officers Shelby and
Roberts.

15) The Plaintiff was examined and interviewed by several new M.D.M. oral
surgeon specialist, not the same as the 2 other visits. Martin talked freely
with an oral surgeon named M.D.M. Labode. Doctor Labode told Plaintiff
that all NOVA clinic staff were under the impression that Plaintiff didn’t
want corrective surgery. When Martin asked where they (NOVA Clinic) got
that information and impression from, no one responded.

16) Plaintiff, asked Doctor Labode how envasive this surgery would be, he
stated “it will be like shooting a knatt off the wall with a shotgun.” It
was during this 3 and final consultation that upon Martin’s information
and belief, the “unknown” up until this point M.D.M. surgeon specialist
name is Doctor Kaltman. As the written record procured by plaintiff of the
February 9 2011 visit state “Patient has reapport with NOVA clinic Dr.
Kaltman.”

17) Plaintiff alleges, as the written record reflects of a January 26%, 2011.
Dental visit, “severe occlusual discrepancies. Anterior open bite,” and the
DC4-702 form under other pertinent information “Re-EVALUATE FOR
SURGICAL CORRECTION OPTION” It is Martins allegation that

Dade never intended to carry out the “special instructions” Plaintiff signed

_4-
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at the emergency room on November 16™ 2010. Plaintiff contends since his
arrival to Dade infirmary. Big Pine Key and all named Defendants never
intended to have Martin’s prescribed special instructions carried out.

18) Plaintiff contends that the medical records reflect “severe occlusal

discrepancy resulting in limited chewing capacity,” leaving Martin to
suffer extream anxiety. Pain in the mandible break area, infection,
misaligned teeth, extream weight loss, causing plaintiff to be in a
weakened immune system state due to weight loss down to 126 pounds as
medical records procured reflect. See: Exhibit (A).

19) Plaintiff contends, as the written records reflects two final grievances sent
out legal mail Log# 8137 Wednesday February 232011 recipt received on
March 7% 2011 Log# 11-606375 | no response received (GRV-Proc) it
was only through the receiving of these last 2 grievances to the secretaries
office did plaintiff received any meaningful medical treatment, and action
taken. See Exhibits (B).

20) Plaintiff contends, as the medical records reflect, as well as all submitted
documents in the original section 1983 complaint state.

21) All named defendants from Big Pine Key as well as Dade Correctional
Institution upper administration showed plaintiff total disregard to plaintiffs
serious medical need, demonstrated in the working of plaintiff 7 days a
week for approx. 59 hours a week. Total disregard to medical passes written
restricting Martin, Pass written on February 2512011 for “bed rest lay-in”
by nurse J. Dewares who witnessed plaintiff working as she returned from
her Iunch brake.

22) Plaintiff was ordered to work replacing exit signs for the health and safety

sergeant Dixon in the visitation/administration building on February 28

2011.
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23) Plaintiff contends as a result of the new D.O.C. secretary’s office, Edwin i
Buss did plaintiff receive the appropriate response, and on March 11% 2011
Martin was transported to reception/medical center where mandible union

surgery was performed on March 17" 2011. 121 days after the “special

instructions” signed by plaintiff at key west hospital emergency room.

24) The surgery was performed by M.D.M. Andrew Skigen at Memonal
Hospital Jacksonville. Oral Surgeon specialist Andrew Skigen repositioned
the right side mandibular fracture site and implanted a “Reconstruction
plate” which drastically stabilized the right side fracture area.

25) Doctor Skigen explained that the right side fracture area healed “exactly
where it was” after recetving injury on November 16™ 2010 exactly what
plaintiff cited in original initial grievance Log# 1011-463-140 signed by
both defendants Poveda as well as Churchwell, signed denied. See Exhibit
(C).

26) As a result of the extreamly envasive surgery plaintiff has nerve damage
and permanent numbness in the lower lip right side break area. T.M. J. Pain
that was not alievated from surgery and teeth alignment is still not restored.

27) As of July, Plaintiff has not been able to procure the medical file from the
March 17th procedure at memorial hospital J acksonville after several
attempts to do so. It is not in Department of Corrections Medical or dental
files.

28) Plaintiff contends as the medical records reflects that Plaintiff was placed
on a full liquid diet at Lake Butler Reception/Medical Center as Martins
mouth was wired shut for 4 weeks, during which time plaintiffs body
weight went from 126 pounds March 14% 2011, as D.O.C. Medical Records
reflects to 140 pounds upon arrival back at Dade Correctional on May 13"

2011. Clearly establish all elements in original complaint. See Exhibit (D).

-6 -
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29) Plaintiff alleges as the enclosed documents reflect all of Martins initial 303
emergency grievances were received at the secretaries office in Tallahassee
in December of 2011, all grievances filed at the institutional level, denied,

forwarded to the secretarys office, under Defendant Walter McNeal. See

Exhibit (E).

30) On or about April 15® 2011 while at reception medical center Martin
received all relevant grievances back “appeal approved” signed and dated
by Pilar Tournay 11SC responding employee on March 18™ 2011 one day
after corrective surgery was prformed, grievance Log# 101 1-463-140, Log#
10-6-39031, Log# 10-6-39669, Log# 10-6-39670 all “appeal approved”
See Exhibit (E).

LEGAL CLAIMS

31) Plaintiff realleges and incorporates by reference paragraphs 1-61 in initial
complaint and paragraph 1-33 in this supplemenat complaint.

32) Defendants, McNeal, Churchwell, Schweinsburg, Birge, Sergeant,
Poveda, and Dewares, violated plaintiffs eighth amendment rights for
equal protection of the law in regards to being deliberately denied proper
medical treatment by not promptly carrying out the prescribed medical
treatment. And in being denied through deliberate indifference, those
actions caused plaintiff to realize extream pain and suffering a second time,
that delay in providing proper care has cause Martin to suffer further
permanent damage in way of damage nerves in the placement of a
reconstructive plate in the right side mandible area, which could have been
avoided had all named defendants carried out the special instructions

prescribed by the medical professional at lower keys medical center, on 11-

16-2010.
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33) The Plaintiff has no plain, adequate or complete remedy at law to redress
the wrongs describe herein. Plaintiff has been and will continue to be

irreparably injured by the conduct of all named defendants unless this court

grants the damages and injunctive relief which plaintiff seeks.

CONCLUSION

The plaintiff states that this instant pleading has been filed in both (good

faith) and in the (interest of justice).

UNNOTARIZED OATH

Under the authority of Section 92.525 of Florida Statutes and See as in
Shearar v. State, 628 S0.2d 1103 (Fla. 1993). The plaintiff sates that this (oath) and
(motion) was submitted under the penialtes of perjury. The plaintiff states that he

has read the foregoing and all the facts are true and correct. Under the penialtes of

perjury.

@/(1—; /@/ %‘Zm 77

P31y Keith Martin, DC# 747017
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been
furnished by the U.S. mail to: Clerk of Court, United States District Court,

Southern District of Florida, at 400 Nf___Miami Ave, Roomﬁ#S n09, Miami, Florida

33128-7716. This //*h day of Voly 2011

Qwﬂ/ézfé,%é«, 2050007
®érry Keith Martin, DC# 747017
Dade Correctional Institution
19000 S.W. 377™ Street
Florida City, FL 33034
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STATE OF FLORIDA
vEPARTMENT OF CORRECTIONS
CONSULTATION REQUEST/CONSULTANT'S REPORT

TO Institution: FROM institution: DATE OF REQUEST: i
SEFRC f ode CT ol {2e i |
Reason(s} for consultation: Type of consultation: DATE APPOINTMENT MADE: |
Evaluate and recommend diagnostic plan Emergency 1
Evaluate and recommend treatment plan .Z Urgent Staff Signature: !
Other (specify): Routine |
T — T _ Follow-up _ "  ["APPOINTMENT DATE:
oliowzup consu u ic E . -
o -C'ipﬂ Lt reg .lr.e Justificatio U i wAa— |

Condition is (chéck one): [] Acufe Trauma ] Acute lliness [dChronic
History of present illness (inciude onset, presentation, progress, therapy):

Yedund sulderves Ol edued v o i \ow o ‘Q’Y‘%\"\k\{'c’ as @ vesulr
s & v Guovn oo o Npuo e A onM \\\\\c(io
Physical findings: . ] . ) ' .
Severe ococlusd dae CeePlmonres j o oy e cyewn ke | dw o5 “*“—"f
NN WY

Diagnostic findings (explain laboratory, x-ray, or other test findings}: ) .
Porriadiy Nedded wromdibuhar Sreachuve SIS AT &Aool g
Aedt Gdrien

dther pertinent information: _ , ’
N Lo Suxgiead COY YeRion C“«?\'wn'
rovisional diagnosis:

wrd wn Svmiided  Seeus i 4 1
Setvtve  sralusel Avserepomes ff‘:u‘H'“"J n t‘\"&'\;&;ﬁ\*vic"““"ﬁ f

; Y
- \?0 % ‘ \ Dr. R. Arosemena, Denfist
lealth Care Provider Signature/Stamp: dsa Man S Dade Gl

-HO/Designee Approval Signature/Stamp: — t
AUTHORIZATION FOR SPECIALITY EVALUATION

the undersigned, have had explained to me and understand that | require

vhich cannot be accomplished at :
also understand that should hospitalization and/or surgery be necessary, a separate consent form will be
igned prior to such hospitaiization andjor surgery. | therefore consent to be referred to a reception and medical
enter, or such other health care facility as may be appropriate for the reason(s) stated, and consent to undergo
ealth care services as may be necessary to evaluate my health status.

ignature of Patient: Date:

ignature of Witness: Date:
IT1S ABSOLUTELY NECESSARY THAT INMATES ARE NOT MADE
AWARE ‘OF ANY SCHEDULING INFORMATION PENDING ANY
APPOINTMENT OUTSIDE THE INSTITUTION J

imate Name N\C,\Y’:\'\;f\ O-QJ\(‘\{"V'
CH WHP{ O \'j Race/Sex
ate of Birth  © % ! 2 _LS jat

OSDATE: _Dade &L 04[2%/20613 |

(4-702 (Revised 12/1/10) Page 1 of 2 ‘ ' R [ / J

; . ; : u'j'\ ] ’sion /C’f;'x: ness . Severe occlusa ! Oscoe pancy . |
Sﬁawv Hnocon C’j-‘sﬁé !7!/ . ﬁov Sionda j ressld i in Vi chzd'fﬁ CA?,“:_JI{\/
Presgrph#t 11313 Exhibi+ A I > '




FLORIDA DEPARTMENT OF CORRECTIONS
HEALTH INFORMATION TRANSFER/ARRIVAL SUMMARY

Date: QO\Q -/ . & ﬂ .:m&m:_:m FROM: BQ& _ Transferring TO: .N\MQQ!
Special transportation needs: No Yes: Last ate & Resutt Allergies: ingle dose medication:
List: MM,,. = W\\-«\& \/\N\:V \m. No []ves

Medical Hold: 5 No []Yes ® Reason: E.\\T

& Ju oe:}\nuwav 1293 .

Mental Health Hold: ] No [ Yes > Reafon: A/ \ "1

N\
Currently on Sulcide Watch / Emnmczo:m : g No D Yas

Currently being treated for Dental problems: a.z.u []Yes > Dx: >\\\Q N

ra
Currently being treated for Medical problems: [ Ne ﬁ Yes - Dx: h\\ ? T = d\g "B AAL

/

Currently being treated for Mental Health an_maw ClNo E Yes |v\_ux ﬂb.@b \Pﬁg g1 A Pr\.ﬂ .

y

Ta_um:-:m:” E No []Yes .Y.:im 3\\%
edication mnoo_:um:'::m_ _=3r5 L z_.h ] No Yes > [17days [A 30 days

List medication, dose, and frequency: “W 7] . 0603 MVQ B4

T

Pending N v \

Chronic _\,mmm Clinic: ﬁ Ne []Yes

Appointments/Consults/Labs Medical: [ ] No mfmw Dental; Ezo [1vYes Mental Health: [INo [# Yes Type: A/ v)
* xmnm?m:m facility must compleT@y*) itens.  Comipletioh of the below information is not applicable for inmates transferring to a Sommunity facility nm.mm work release center)

Document Name of Facility: % in Transit #1:

In Transit #2: Permanent:
Date and Time: MAR 1 4 AL _6®§ _ _ _
Temperature (T), Pulse (P), Respirations (R}, Weight i .
{(*Vital signs out af.normal range require referral} ._.O’W P g Z;S 1/ __.Q.W Er@f- T P R / W T P R !

Oriented to: ._> G VA, Aﬁ% \mamoz elace B\% [dPerson [ Place [[] Time

[ Person []Place [ Time

.\S Cooperative [ ] Anxious ] Cooperative [] Anxious [ Cooperative [ ] Anxious
Current behavior {* mmn::mm referral) [} Agitated* (] Bizarre* [] Agitated* [} Bizarre* [] Agitated" ] Bizarre*
: P [INoe [Yes=>
1. Health Services Inmate Orlentation Handbook received? NA ~ \\J AR NA Inmate initiais:
*2. Oriented to access to care (Sick Call, Emergency, Pill | [ANo []Yes > T«\§ [dNo [J¥Yes> [INo [JYes->
Line, Mental Heailth, Dental, and Medication Pick-up Inmate initials: - ~ Inmate initials: lnmate initials:
*3. Is inmate currently receiving medications?
Single dose? No E\ﬁ No []Yes [ONo [dYes | [INo []Yes [ No [Yes O Ne [ Yes
4. Does the inmate have medication{s) with herthim?
{if no, referral required) O Mo [ATes [(INe []Yes m Na m<mw
No Yes 2
O No Srfes > E\ CINe [ Yes - [] Medicai ] Mental Health
*5. Is the inmate currently receiving healthcare? [ Medical [] Mental Health [A"Dental ] Medical [] Mental Health [] Dental . | Dental
*6. Is the inmate presently ::TE:PQ committing suicide? \&Auu [ ves ClNe [ Yes CINe [Yes

] Referral made

[[] Referral made

[[] Referral made

*Ba, If inmate answers “Yes" _ﬁ #6, immediate MH referral is
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NIA

M Noe [ Yes

reo
*7. Dot _ ’

ve 747017 TM 40 03/14/2011 NIA
mate  MARTIN, PE WWM KETTH }
DCY 3 )

Dateol W/M DOR Dw\mq -
[nstitution Nuhm . \._ 959 {51 v 2%

DC4-T60A (Revised 2/22/11) lmn 1 I . i -] ot &UA\A

Eh, hr \Nﬂv \utx.&h c\»u: h\{.:\hxkx \ﬂ.n&o\é\_ vl AUJa\
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FLORIDA DEPARTI\{IENT OF CORRECTIONS
HEALTHSLIP/PASS

he below-named ipmatedsauthorizedfor: - °
Bed restlay-in ]Yi‘ruogl;ﬁf;/i/tk’ To .;*,’:f M, é: b
Low/bottorn bunk  Frdin_/7/ / 5//w To 51? 12477
No shave Fr%n}r / To_.~
Restricted Activity lﬁ% *
Restrictigns:__ >

/ T/
“Other: Iﬁfim‘ :’;u’[‘f// ';/ /¢ To 92/_/_2/ /!
ALL o ‘25;; J

amate £ 7 GT";‘*}:' . T Authorized s

ch 7% O] RS vy (27
ateof Birth 0 9/ L [ § 37 (Initial & NameStam
nstitution D é Date:  /f/} Cf' /0
§ L
K A4 Loy
Tealth Slip/Pass 4 P INEN
p 23 Sop T Vo

YC4-701D (2/96) wmmﬁ.w Yellow/Security PilRfinmate

“IDA DEPARTMENT OF CORREC  ONS
HEALTH SLIP/PASS

F1

The below-named inmate is authorized for:

Bed.rest lay omZdesiiy To2f2. B
ﬁ ow/bottc From 2[28T1 To 3Ja) )y
ve From _Fo———
A Restricted activity From To Bj25 1/
) "y

W Restrictions:_pos 11 & u-,zg o2 T UkeS
nrs F;AS\N\»_—F e p,ggg# L
M@AMJ’:F—GM"

D"w | ngf

il
———

/

Iomate TARYC. A Per v/  Authorized
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PART C - RECEIPT {TO BE COMPLETED BY DC STAFF)

RETURN TO:

MARTIN, PERRY 747017 11-6-06375 DADE C.1. E11438
NAME NUMBER  GRIEVANCE LOG NUMBER CURRENT INMATE LOCATION HOUSING LOCATION

| ACKNOWLEDGE RECEIPT THIS DATE OF A GRIEVANCE FROM THE ABOVE INMATE IN REGARD TO THE FOLLOWING SUBJECT:

08D (NO RESPONSE RECEIVED(GRV PROC))

212311 11-6-08375
DATE GRIEVANCE LOG NUMBER
T % Lend IR
se "? //FA f’A “ Jact e Grlevaaces Senl

. ot recicved Hhese T Grievances

- K pr&"&'\ Secru(q,«f; appfce . fXA(b.]L 5 ﬂr@/ﬂﬁ)h ‘;?//? receide o (rec,‘qml) 3-9-301 |
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DEPARTMENT OF CORRECTIONS Received
Asst. Warclen's Office

REQUEST FQT{%.ADMINISTRA’[']VE REMEDY OR APPEAL

- NGV 29 ZUID i

O Warden [[] Assistant Warden Secrelary, Flotida Department of C arTectio ;}}
Correctionit Inst4utlan
om Mackia By K 797017 Dude Corvect st Tt o

-last Firsl Middle Initial ~ Number Institution

5 Part A — Inmate Grievange
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DATE i FGMATURE OF GRIEVANT ANDDC 4

ai
]
|
|

“BY SIGNATURE, INMATE AGREES TO THE FOLLOWING # OF 30-DAY EXTENSIONS;S: !

hid §i°l‘lﬂlllie

INS TRUCTIONS \

This form is ased lor fiking o Tormgl erievance 2t the institution or [agility level as well as for [iing appeals o the Gifice of lhc Seerelary in accordance with Rule 33- Ill\
Fiorida Administralive Code When an appeal i made (0 the Secretary. 8 copy of the inilial response to rhc gricvance must be attached (L\LLpl as siated below!

When the inmale feels that he nun be adversely afTected by the submission of 2 grievance ai the msthutional bovel because of fhe sensitive nature of the grievance, or s
entitlel by Chapter 33- 1003 W Bl a ditect gricvance he may addicss his grievance direcily 10 he Sccrelary’s Ofhee. The grieviance may be sealed in the envelope by the
inmaty and processed postage [rec through roviine institutions L,hanncls The inmate must indicaie a vahid reason for not initialty bringing his grievance 1o the auentivon ol

the mslitution 1 e trmate does not provide 2 valid reason or ﬁ"lhc Secielary of his designaled fepresemative feels that the reason supplied is not adequate. the grigvance
sl be returned o the inmaie for processing ol the institutional level.

Receim for Appeals Being Forwarded o Cer miral Oltice
Sutmuticd by the inmate on: e __ stiwtjonal Maiting Log ¥ e
tDaie) . (Received By ; { l
DISTRERITION: | INSTITUTIONEACILITY CENTIRAL OFFICE
INMAT (2 Copics) PRNMATTL l
INMATLES FILE INRATE™S FILE - INSTITUTIONFACILITY
INSTITIITIONAL GRIEVANCE FILLE CENTRAL OFFICE INMATE FLLE 1 i 1

CENERAL OFFICE GRIE VAN(F FILE

13C1-303 (Revised 2405) Pasrept B 5 Exhib#C- "”“;‘7 a/z,[,,,d,,,,zs of s> 4/‘7,.4.:{,7.,,
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DEC 0 8 2010
PART B - RESPONSE
MARTIN, PERRY 747017 1011-463-140 DADE C.I. AZ2148L
INMATE NUMBER  GRIEVANCE LOG NUMBER CURRENT INMATE LOCATION HOUSING LOCATION

Your formal grievance has been received and reviewed. You are scheduled for surgery soon. You are prescribed a
special diet and have been given a slow eating pass.

Also, your pain medication was renewed. If you run out of pain medication please access sick call.

Grievance denied.

You may appeat and obtain further administrative review of your complaint by acquiring Form DC11-303, completing and
forwarding it with attachments to the inmate Grievance Administrator, 2601 Blair Stone Road, Tallahassee, Florida,

32399-2500. If you do not appeal, take the form and attachments to the mailroom receipting.

THIS DOCUMENT MAY CONTAIN CONFIDENTAL RECORD/CARE INFORMATION INTENDED FOR THE ADDRESSE
ONLY. UNAUTHORIZED RELEASE OR DISCLOSURE MAY VIOLATE STATE AND FEDERALi LAWY,

Dr. Juno Foveda, G // / U~ UM(\M | PR

SIGN "TYPED OR'PRINJED NAME SIGNATURE OF WARDEN, ASST. WARDEN, OR DATE
OF EMPLOYEE RESPON G SECRETARY'S REPRESENTATIVE

COPY DISTRIBUTION -INSTITUTION / FACILITY COPY DISTRIBUTION - CENTRAL OFI%ICE

(2 Copies) Inmate {1 Copy) Inmate i

{1 Copy) Inmate's File {1 Copy) Inmate's File - Inst./Facility

{1 Copy) Retained by Official Responding (1 Copy) C.0. Inmate File

(1 Copy) Retained by Official Responding
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*BY SIGNATURE, INMATE AGREES TO THE FOLLOWING # OF 30-DAY I:‘,)('I‘ENSl()f\n‘s‘_’@—fh
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ol i TS
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This form g nsed Jor [iling a fonnal gricvance # the instilution ur faciliy level as wel as lor [Fling appeals to the Office of the Secretary in accordance with Rule 33- 103,
Florida Adminisirative ode. When on appeal s made (o the Secretary, @ copy of the initial response to Lhe gricvance must be allached {excepl 8s stated below ).

INSTRUCTIONS

When the inmale Feels that he may be adversely aliecied by the submission of 2 grievance al the insifiutional fevel because of the sensilive nature of the grievanee. or ix
entitled by Chapter 33-103 10 fike o direct grievance he may addresg his gricvanee ditectly 1o the Sccretary's Office. The gricvance niay be sealed in the envelope by the
nmale and processed postage [ree through routine institutional chaune‘ls The tnmaie nst indicate a valid reason Tor not lnmally bringing his gricvance 10 the atiention af’
the nstiion A1 the maic does not provide a valid reason or ifthe Secratary or bis disignated repieseniaive feels that the rpasnn supplicd is not adequale. the gnevance
will be roturned w the inmaie for processing al the instilotional level

Receipt for Appeals Being Forwardgd 1o Central Qlfice

CENTIAL OFFICE GRIEVANCE FILE

DE1-303 (Revised 2/05) py— MR #3000 Exhibit £

Submitied by the inmeeon. __ . __ Instiwtional Maiting Log¥. T i
Dalc) {Received 13y)
. |
DISTRIBUTION: | aNSTITUTIONPACILITY CENTRAL QFFICE l ]
l INMATE
INRRA TE™S FILE - INSTITUTIORJTACILITY .1
NS TLITIONAL GRIFVANCE 1 i CENTRAL OFFICE INMATE FILE | ‘s
|
|
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RA

BUREAU OF iR SRIEVANCE APPEALS PARTB - RESPONSEA,@ | ‘)5
MARTIN, PERRY 747017 10-6-39031 SFRE __ J2rbaL
INMATE NUMBER GRIEVANCE LOG NUMBER CURRENT INMATE LOCATION HOUSING LOCATION

Appeal Approved.

office were also reviewed.

presented.

presented.

Pilar Tournay 118C

Your request for administrative remedy was received at this office and it was carefully evaluatedg Records available to this
In addition, the institution was contacted and they provided this office with information regarding the issues you

It is determined that the response made to you by Dr. Poveda on 12/6/10 did not appropriately agdress the issues you
Therefore your appeal is being approved to the extent that you will be re-evaluated by an Oral Siurgeon. The Institution

has 30 days to implement this action. |

CONFIDENTIAL HEALTH RECORD/CARE INFORMATION INTENDED FOR ADDRESSEE(S) ONLY.
UNAUTHORIZED RELEASE OR DISCLOSURE MAY VIOLATE STATE AND FEDERAL LAW.

o

A
7 O~ VG [T

_SIGNATURE AND TYPED OR PRINTED
OF EMPLOYEE RESPONDING

NAM SIGNATURE OF WARDEN, ASST. WARDEN, OR DATE
SECRETARY'S REPRESENTATIVE

|
COPY DISTRIBUTION -INSTITUTION / FACILITY COPY DISTRIBUTION - CENTRAL OFFICE

{2 Copies) inmate
(1 Copy) Inmate's File

(1 Copy) Retained by Official Responding {1 Copy) C.O. Inmate File |

g} f'.46 ™

(1 Copy) Inmate
{1 Copy)} Inmate's File - Inst /Facility

I
(1 Copy} Retained by Official Responding '

ph#AG H3O Fxhbt E
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This form 5 used For liling a forma? grievance al the institotion ur facility lovel us well as For filing appeals (o the Office of the Secretary in accordance with Ruie 33-104.
*loride dovinigrative Code. When an appeal i3 nade 1o Lthe Secrelary, a copy gl the initiat assponse 1o the grievance must be aluaz:hcd {excepl s stated below). 1

wihan the inmate Teels thal he may be adversely allected by the subimission of a grievance al Ll'fu instiwlional level because of thd sensitive nawre of the grievance., or s

entivied b Chapter 33103 1o Fite a direet grievance he may aduress his gricvance directly (o 1B Scorciary’s Office. The grievance may be seaied in the envelope by the
mmaie s processed postege [res tiough reutine instiiutional ghannels. The inmate must indicaw a valld rezson for not lI‘II!.Iﬂ") bringing his grievance w the aitention ot

the mstitation. 11 the inmaie does nol provide a valid reason or :I’th: Secretary or his designe ned represeniative [eels that the reason supplied is not adequate, the griev ance
sl by returned w the inmate for processing m e ingtiitional level.

Receipt for Appeals B liein&!ﬂrwa[ﬂ e Central Qllige

Submiued by the inmaveon: . Instituional Mailing Leg#:_ » . —— o
(Do) {Recetved By) i i
DISTRIBLTION: | INSTITU TIGNFACILATY CENTR AL OFICE l
INMLATE 12 Copies) INMA T . J
INMATES FILE INMATE S FILE - INSTTFUTION FACILITY i [ {
INSTITUTIONAL GRIYANCE FILL CENTR AL OFFLCE INMATE FILE 1
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kAN CATCons

Buredl o INRALE Giievance Appeais PART B - RESPONSE
MARTIN, PERRY 747017 10-6-39668 SFR . J2WsL
INMATE NUMBER  GRIEVANCE LOG NUMBER CURRENT INMATE LOCATION BOUSING LOCATION

Appeal Approved:

Your request for administrative remedy was received at this office and it was carefully evaluated! Records available to this
office were aiso reviewed. ‘

in addition, the institution was contacted and they provided this office with information regarding the issues you
presented. '

It is deterrined that the response made to you by Dr. Poveda on 12/6/10 did not appropriately address the issues you
presented. ‘ 3

Therefore your appeal is being approved to the extent that you will be re-evaluated by an Oral Surgeon. The Institution
has 30 days to implement this action. C

CONFIDENTIAL HEALTH RECORD/CARE INFORMATION INTENDED FOR ADDRESSEE(S) ONLY.
UNAUTHORIZED RELEASE OR DISCLOSURE MAY VIOLATE STATE AND FEDERAL LAW.

Pilar Tournay IISC

/7 T AL S /= 1]
SIGNATURE AND TYPED OR PRI SIGNATURE OF WARDEN, ASST. WARDEN, OR i TpaTE f

ED NAME~
EMPLOYEE RESPONDING ;} SECRETARY'S REPRESENTATIVE
COPY DISTRIBUTION -INSTITUTION / FACILITY COPY DISTRIBUTION - CENTRAL OF#ICE
(2 Copies) Inmate {1 Copy) Inmate
(1 Copy} Inmate's File (1 Copy) Inmate’s File - Inst /Facility i
{1 Copy) Retained by Official Responding {1 Copy} C.0. Inmate File i

(1 Copy) Retained by Official Responding |
|
|
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 11-20965-CIV-SEITZ
MAGISTRATE JUDGE P_.A. WHITE
PERRY MARTIN,
Plaintiff,

V. : REPORT OF
MAGISTRATE JUDGE

WALTER MCNEIL, et al
et al.,

Defendants.

1. Introduction

Perry Martin, now confined at Dade Correctional Institution
(Cl1), has filed a pro se civil rights complaint, along with
multiple exhibits, ! (DE#1), and an amended complaint/status
report (DE#s 15 &16). He seeks monetary relief. The plaintiff is
proceeding in forma pauperis. Martin alleges denial of adequate

medical treatment.

This Cause is presently before the Court for initial screening
of the complaint (DE#1), pursuant to 28 U.S.C. 81915.

I1. Analysis

As amended, 28 U.S.C. 81915 reads 1in pertinent part as
follows:

1The Court may rely upon the plaintiff’s Exhibits which are a matter of
public record, without this complaint being construed as a motion for summary
judgment. Bryant v Avado Brands, Inc., 187 F.3d 1271 (11 Cir. 1999).
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Sec. 1915 Proceedings in Forma Pauperis

(e)(2) Notwithstanding any filing fee, or
any portion thereof, that may have been paid,
the court shall dismiss the case at any time
iT the court determines that —

(B) the action or appeal -

(1) 1is frivolous or malicious;

(i1) fails to state a claim on which
relief may be granted; or

(i11) seeks monetary relief from a
defendant who is immune from such
relief.

A complaint is “frivolous under section 1915(e) “where it
lacks an arguable basis either in law or In fact.” Neitzke v.
Williams, 490 U.S. 319, 325 (1989); Bilal v. Driver, 251 F.3d 1346,
1349 (11 Cir.), cert. denied, 534 U.S. 1044 (2001). Dismissals on
this ground should only be ordered when the legal theories are
“indisputably meritless,” id., 490 U.S. at 327, or when the claims
rely on factual allegations that are “clearly baseless.” Denton v.
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Hernandez, 504 U.S. 25, 31 (1992). Dismissals for failure to state
a claim are governed by the same standard as Federal Rule of Civil
Procedure 12(b)(6). Mitchell v. Farcass, 112 F.3d 1483, 1490 (11
Cir. 1997)(“The language of section 1915(e)(2)(B)(ii1) tracks the
language of Federal Rule of Civil Procedure 12(b)(6)”). In order

to state a claim, a plaintiff must show that conduct under color of
state law, complained of in the civil rights suit, violated the
plaintiff*s rights, privileges, or i1mmunities under the
Constitution or laws of the United States. Arrington v. Cobb
County, 139 F.3d 865, 872 (11 Cir. 1998).

Pro se complaints are held to "less stringent standards than
formal pleadings drafted by lawyers and can only be dismissed for
failure to state a claim if it appears “beyond doubt that the
plaintiff can prove no set of facts i1n support of his claim which
would entitle him to relief.”" Estelle v. Gamble, 429 U.S. 97, 106
(1979) (quoting Haines v. Kerner, 404 U.S. 519, 520-21 (1972)).
The allegations of the complaint are taken as true and are

construed in the light most favorable to Plaintiff. Davis V.
Monroe County Bd. Of Educ., 120 F.3d 1390, 1393 (11 Cir. 1997).

To determine whether a complaint fails to state a claim upon
which relief can be granted, the Court must engage in a two-step
inquiry. First, the Court must identify the allegations iIn the
complaint that are not entitled to the assumption of truth. Bell
Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)). Twombly
applies to 81983 prisoner actions. See Douglas v. Yates, 535 F.3d
1316, 1321 (11 Cir. 2008). These include “legal conclusions” and
“[t]hreadbare recitals of the elements of a cause of action [that

are] supported by mere conclusory statements.” Second, the Court
must determine whether the complaint states a plausible claim for
relief. 1d. This is a “context-specific task that requires the
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reviewing court to draw on 1its judicial experience and common
sense.” The plaintiff is required to plead facts that show more
than the “mere possibility of misconduct.” The Court must review
the factual allegations in the complaint “to determine if they
plausibly suggest an entitlement to relief.” When faced with
alternative explanations for the alleged misconduct, the Court may
exercise i1ts judgment in determining whether plaintiff®s proffered
conclusion is the most plausible or whether it is more likely that
no misconduct occurred.?

A. Statement of Claims

The plaintiff names the following defendants: Secretary Walter
McNeil, Dade Cl Warden, William Churchwell, Correctional Officers
at the Big Pine Key Road Prison Schweinsburg, Birge, and Kirk,
along with Dade ClI Nurse Practitioner Curtis Dewares, and Julio
Poveda, Chief Health Officer at Dade Cl. The plaintiff alleges that
on November 16, 2010, he was injured at the Key West Housing
Authority Property while part of a work crew. Kirk, the Work Crew
Supervisor, took the plaintiff to the Key west Hospital Emergency
room.

He was seen by various physicians and nurses and was given a
cat scan. The results revealed an acute mandibular fracture, along
with a secondary fracture. Plaintiff was discharged from the
hospital and returned to Big Pine Key to gather his possessions for
his transfer to Dade Cl. Schweinsburg and Birge did not acknowledge
his injury. At Dade CI, Nurse Dewares viewed his cat scan/MRI
results and sent him to see a dentist. He signed a request for
reduction and fixation of the fracture which could not be performed

2 The application of the Twombly standard was clarified in
Ashcroft v. Igbal, 129 S.Ct. 1937 (2009).

4
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at Dade Cl. He was then sent to South Florida Reception Center’s
Dental Department to see a Senior Dentist who confirmed the
findings, and ordered that he be sent to an oral surgeon. He was
then returned to Dade ClI.

On November 19, 2010, Dewares reviewed the notes of his visit
and the staff determined that he be released back into open
population pending surgery. He protested to Motley and Dewares
that he was unable to eat a proper diet and defend himself from
further injury. He was given a mechanical dental diet and low bunk
pass by Dewares. He survived by eating soft food, and lost a great
deal of weight.

He met Dr. Poveda on November 29, 2010. He explained his
problems and he claims Poveda did not respond. On December 1, 2010
he declared a medical emergency because of extreme pain and
swelling. He was escorted to a nurse who administered an i1ce pack
to the swollen side and lbuprofen. He contends that he sat at
medical for hours and was not seen by Dr. Poveda. He then was seen
by Nova South Eastern University’s speciality unit. Seventeen days
later he saw an oral surgeon who stated he should not have been
given ice or put on a mechanical dental diet. He was sent back to
Dade Cl, and on December 14, 2010, he declared a dental emergency
due to an infection. He was prescribed Amoxicillin. He states that
on December 14, 2010, his jaw was misaligned and he had trouble
eating, along with shooting pain. He was transported to Broward
General and a specialist stated he would have to re-fracture the
jJaw and wire it shut. After further multiple consultations Warden
Churchwell denied his special diet and slow eating pass. His pain
medication was renewed.
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He alleges that Poveda, Dewares, Churhwell, Schweinsburg,
Birge, and Kirk Sergeant knew of his serious medical condition and
ignored his fractured jaw condition.

In the amended complaint/status report (DE#15), the plaintiff
states that in March of 2011 surgery was performed, 121 days after
instructions were signed by the plaintiff at the Key West Hospital
Emergency Room. His right side mandibular was repositioned and a
reconstruction plate was inserted. He suffers nerve damage and
permanent numbness to his lower lip.

Americans with Disability Act (ADA)

The plaintiff includes an ADA claim, which does not pertain to
him. The ADA consists of three titles addressing discrimination
against the disabled in various contexts. Titles 1 and 111 of the
ADA are inapplicable to the facts of this case [Title 1 of the ADA
prohibits employment discrimination, 42 U.S.C. 812112; and Title
111 of the ADA prohibits discrimination by public accommodations
involved 1n iInterstate commerce such as hotels, restaurants, and
privately operated transportation services, 42 U.S.C. 8812182,
12184]. Title 11 of the ADA provides that “no qualified individual
with a disability shall, by reason of such disability, be excluded
from participation In or be denied the benefits of the services,
programs, or activities of a public entity, or be subjected to any
discrimination by any such entity.” 42 U.S.C. 812132. A *“qualified
individual with a disability” is broadly defined as any person who
“meets the essential eligibility requirements for the receipt of
services or the participation in programs or activities provided by
a public entity.” 42 U.S.C. 812131(2). The term “public entity” is
defined to be “any department, agency, special purpose district, or
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other instrumentality of a State or States, or local government.”
42 U.S.C. 812131(1). This Act does not apply to the plaintiff and

this claim should be dismissed.

Denial of Medical treatment

The Eighth Amendment prohibits any punishment which violates
civilized standards of decency or "involve[s] the unnecessary and
wanton infliction of pain.” Estelle v. Gamble, 429 U.S. 97, 102-03
(1976) (quoting Gregg v. Georgia, 428 U.S. 153, 173(1976)); see
also Campbell v. Sikes, 169 F.3d 1353, 1363 (11 Cir. 1999).
""However, not “every claim by a prisoner that he has not received

adequate medical treatment states a violation of the Eighth
Amendment.*" McElligott v. Foley, 182 F.3d 1248, 1254 (11 Cir.
1999) (citation omitted). An Eighth Amendment claim contains both
an objective and a subjective component. Taylor v. Adams, 221 F.3d
1254, 1257 (11 Cir. 2000); Adams v. Poag, 61 F.3d 1537, 1543 (11
Cir. 1995). First, a plaintiff must set forth evidence of an

objectively serious medical need. Taylor, 221 F.3d at 1258; Adams,
61 F.3d at 1543. Second, a plaintiff must prove that the prison
official acted with an attitude of "deliberate indifference™ to
that serious medical need. Farmer, 511 U.S. at 834; McElligott, 182
F.3d at 1254; Campbell, 169 F.3d at 1363. The objective component
requires the plaintiff to demonstrate that he has been subjected to

specific deprivations that are so serious that they deny him "the
minimal civilized measure of life"s necessities.” Rhodes v.
Chapman, 452 U.S. 337, 347 (1981); see also Hudson v. McMillian,
503 U.S. 1, 8-9 (1992).°

3Because the plaintiff was a pretrial detainee at the time of the events
alleged, his claims must be analyzed under the Due Process Clause of the
Fourteenth Amendment rather than the Cruel and Unusual Punishment Eighth
Amendment standard. Bell, 441 U.S. at 535; Hamm, 774 F.2d at 1571-74. In the
context of a pretrial detainee claim of denial of medical care, the standards are

7
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A serious medical need 1Is considered 'one that has been
diagnosed by a physician as mandating treatment or one that is so
obvious that even a lay person would easily recognize the necessity
for a doctor®"s attention." Hill v. DeKalb Reg®"l Youth Det. Ctr., 40
F.3d 1176, 1187 (11 Cir. 1994) (quotation marks and citation
omitted). The subjective component requires the plaintiff to

demonstrate that the prison officials acted wantonly, with
deliberate indifference to the plaintiff®s serious needs. See
Farmer v. Brennan, 511 U.S. 825, 834 (1994); Wilson v. Seiter, 501
U.S. 294, 298-99 (1991). Deliberate indifference is the reckless
disregard of a substantial risk of serious harm; mere negligence

will not suffice. 1d. at 835-36. Consequently, allegations of
medical malpractice or negligent diagnosis and treatment fail to
state an Eighth Amendment claim of cruel and unusual punishment.
See Estelle, 429 U.S. at 106. The inadvertent or negligent failure

to provide adequate medical care '“cannot be said to constitute "an
unnecessary and wanton infliction of pain."" Estelle, 429 U.S. at
105-06; Wilson, 501 U.S. at 298.

Further to rise to a level of an Eighth Amendment violation
the plaintiff must demonstrate inhumane conditions of confinement.
Farmer v Brennan, 511 U.S,. 825 (1994), These conditions must show
a deprivation of a normal civilized measure of life’s necessities,
see Toney v Fuqua, 09 WL 1451645 (11 Cir. 2009) (denial of tooth
paste and tooth brush for a period of time did not rise to an

Eighth Amendment violation).

Deliberate indifference can be established by evidence that
necessary medical treatment has been withheld or delayed for non-
medical or unexplained reasons. Farrow v West, 320 F.3d 1235, 1247

the same. 1d.
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(11th Cir.2003) (finding jury question on issue of deliberate
indifference because of unexplained Tfifteen-month delay in
treatment). The tolerable length of delay in providing medical
attention depends on the nature of the medical need and the reason
for the delay. Harris v. Coweta County, 21 F.3d 388, 393-94 (11
Cir. 1994). A plaintiff may also establish deliberate indifference

with evidence of treatment ““so cursory as to amount to no treatment
at all.” Ancata v. Prison Health Servs., Inc., 769 F.2d 700, 704
(11 Cir. 1985). IT prison officials delay or deny access to

medical care or iIntentionally interfere with treatment once
prescribed, they may violate the Eighth Amendment. Estelle, 429
U.S. at 104.

The plaintiff has demonstrated that he suffered from a serious
medical condition, an acute mandibular fracture and an adjunct
fracture. This is supported by the results of the MRI and other
diagnostic tests, referred to by the plaintiff. As delineated iIn
the facts above, he was denied pain medication by the doctor and
nurses. Treatment for his condition was repeatedly delayed, until
such time when his jaw had to be re-broken to be fixed. He appears
to have been In severe pain for long periods of time, with little
relief. While the facts indicate that the plaintiff was seen by
doctors and nurses, and underwent tests, he was never actually
treated for his condition until he required serious invasive
surgery, leaving him with resulting health issues.

It is therefore recommended that the claim of denial and /or
delay of medical treatment should proceed against defendants Warden
Churchwell, Kirk Sergeant, Nurse Dewares and Juio Poveda.
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There are no allegations of direct involvement by Walter
McNeil. He were clearly named in his supervisory capacity. The
Secretary of the Department of Corrections cannot be sued for
liability merely for an improper or even unconstitutional act of
his employees under a theory of respondeat superior. IT a

plaintiff sues a supervisor, there must be proof that the alleged
injuries resulted from an official custom, policy, or practice.

Monell v. Department of Social Services, 436 U.S. 658, 694
(1978); Mandel v. Doe, 888 F.2d 782 (11 Cir. 1989). The plaintiff
bears the burden of establishing a causal link between a government

policy or custom and the injury which is alleged. Byrd v. Clark,
783 F.3d 1002, 1008 (11 Cir. 1986)(citing Monell, supra). See
also; Ashcroft v lIgbal, supra. (Heightened pleading standard for

supervisory liability) The plaintiff has failed to demonstrate a
causal link between the alleged violations and the defendant, and
it 1s recommended he be dismissed.

The plaintiff’s claims against Schweinsburg and Birge,
employed at the Big Pine Key Road Prison is that they knew of his
condition, and that when the plaintiff was discharged from the
hospital and returned to Pine Key to gather his belongings for his
transfer back to Dade Correctional, neither defendant acknowledged
his Injury or inquired as to his well being. These allegations are
insufficient to state a claim for denial of adequate medical
treatment by these two defendants and they should be dismissed.

Lastly, the plaintiff attempts to name the defendants in both
their individual and official capacity. A 81983 suit against the
defendant in his official capacity is tantamount to a suit against
the State, and thus the defendant would be iImmune from monetary
damages based upon the Eleventh Amendment. Gamble v. Fla. Dept. of

10
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Health and Rehabilitative Services, 779 F.2d 1509, 1512-13 (11 Cir.
1986). The allegations of the complaint, however, state a classic
case of officials acting outside the scope of their duties and iIn
an arbitrary manner. Scheuer v. Rhodes, 416 U.S. 232, 238 (1974).
Under this construction of the complaint, this Court has
jurisdiction over the defendants i1n their individual capacity.
Moreover, a determination of whether the defendants might be
entitled to qualified iImmunity cannot be determined at this

juncture.

B. Recommendation

It is therefore recommended as follows:

1. The case shall proceed against defendants Churchwell, Kirk,
Dewares and Poveda for delay and inadequate medical treatment

in their individual capacity.

2. Claims against McNeil, Schweinsbug, and Birge shall be
dismissed for failure to state a claim against them pursuant
to 28 U.S.C. 1915(e)(2)(B)(ii).

3. Claims brought under the ADA (American Disability Act)
should be dismissed for failure to state a claim.

4. The operative complaint is (DE#1), and its supplement
(DE#15).

5. (DE# 16) should be stricken as duplicative.

Objections to this Report may be filed with the District Judge

within fourteen days following receipt.

11
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Dated at Miami, Florida, this 14" day of July, 2011.

UNITED STATES MAGISTRATE JUDGE

cc: Perry Martin, Pro Se

#747017
Dade Correctional Institution

Address of record

12
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 11-20965-CIV-SEITZ/WHITE
PERRY MARTIN,
Plaintiff,
V.

WALTER McNEIL, et al.,

Defendants.

DEFENDANTS’ ANSWER TO COMPLAINT
AND AFFIRMATIVE DEFENSES

Defendants, JULIO POVEDA, M.D. (“POVEDA”), CURTIS DWARES (“DWARES”),
and KIRK SARGENT (“KIRK”), by and through their undersigned counsel, and pursuant to
Federal Rules of Civil Procedure 12(a)(1)(B), 8(b) and (c) and 38(b), file this their answer,
affirmative defenses, and demand for jury trial in response to Plaintiff’s Complaint (D.E. 1, and
its supplement, D.E. 15%), as follows:

DOCKET ENTRY #1 - COMPLAINT

JURISDICTION

1. Admitted that the United States District Court for the Southern District of Florida
has jurisdiction of the Section 1983 claim.
PARTIES
2. Admitted that Plaintiff MARTIN is currently an inmate housed at Dade

Correctional Institution.

! Pursuant to The Report of the Magistrate Judge, D.E. 17, the operative Complaint is D.E.

#1 and its supplement, DE#15.
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3. Denied as written. Furthermore, this Defendant has been dismissed from the
action pursuant to the Report of the Magistrate Judge (D.E. 17) and subsequent Order (D.E. 27).
All remaining allegations are denied.

4. Admitted that Churchwell is an employee of Florida Department of Corrections.
All remaining allegations are denied as written.

5. Admitted that Schweinsburg is an employee of Florida Department of
Corrections. This Defendant has been dismissed from the action pursuant to the Report of the
Magistrate Judge (D.E. 17) and subsequent Order (D.E. 27). All remaining allegations are
denied.

6. Admitted that Birge is an employee of Florida Department of Corrections. This
Defendant has been dismissed from the action pursuant to the Report of the Magistrate Judge
(D.E. 17) and subsequent Order (D.E. 27). All remaining allegations are denied.

7. Admitted that KIRK is an employee of Florida Department of Corrections. All
remaining allegations are denied as written.

8. Admitted that DWARES is an employee of Florida Department of Corrections.
All remaining allegations are denied as written.

9. Admitted that POVEDA provides medical care and treatment to inmates at Dade
Correctional Institution. The remaining allegations are denied as written.

10.  Admitted.

11. Denied.

FACTS

12. Admitted.
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13.  Admitted that KIRK took plaintiff to emergency room. All remaining allegations
are denied and strict proof thereof is demanded.

14. Denied and strict proof thereof is demanded.

15. Denied and strict proof thereof is demanded. Furthermore, the document speaks

for itself.

16. Denied and strict proof thereof is demanded.

17. Denied and strict proof thereof is demanded.
18. Denied and strict proof thereof is demanded.
19. Denied and strict proof thereof is demanded.
20. Denied and strict proof thereof is demanded.
21. Denied and strict proof thereof is demanded.
22. Denied and strict proof thereof is demanded.
23. Denied and strict proof thereof is demanded.
24, Denied and strict proof thereof is demanded.
25. Denied and strict proof thereof is demanded.

26.  Denied and strict proof thereof is demanded. Furthermore, the document speaks

for itself.

27. Denied and strict proof thereof is demanded.
28. Denied and strict proof thereof is demanded.
29. Denied and strict proof thereof is demanded.

30.  Denied and strict proof thereof is demanded. Furthermore, the document speaks
for itself.

31. Denied and strict proof thereof is demanded.
32. Denied and strict proof thereof is demanded.

33. Denied and strict proof thereof is demanded.
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34. Denied and strict proof thereof is demanded.
35. Denied and strict proof thereof is demanded.
36. Denied and strict proof thereof is demanded.
37. Denied and strict proof thereof is demanded.

38. Denied and strict proof thereof is demanded. Furthermore, the document speaks
for itself.

39. Denied and strict proof thereof is demanded.
40. Denied and strict proof thereof is demanded.
41. Denied and strict proof thereof is demanded.
42. Denied and strict proof thereof is demanded.
43. Denied and strict proof thereof is demanded.
44, Denied and strict proof thereof is demanded.
45, Denied and strict proof thereof is demanded.
46. Denied and strict proof thereof is demanded.

47.  Denied and strict proof thereof is demanded. Furthermore, the document speaks
for itself.

48. Denied and strict proof thereof is demanded.
49, Denied and strict proof thereof is demanded.
50. Denied and strict proof thereof is demanded.
51. Denied and strict proof thereof is demanded.
52. Denied and strict proof thereof is demanded.
53. Denied and strict proof thereof is demanded.
54, Denied and strict proof thereof is demanded.
55. Denied and strict proof thereof is demanded.

56. Denied and strict proof thereof is demanded.
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IV. STATEMENT OF CLAIMS FOR RELIEF
FIRST CAUSE OF ACTION

57. Denied and strict proof thereof is demanded.
58. Denied and strict proof thereof is demanded.

EIGHTH AMENDMENT — DELIBERATE
INDIFFERENCE SECOND CAUSE OF ACTION

59.  Denied and strict proof thereof is demanded. Furthermore, pursuant to the Report
of the Magistrate Judge (D.E. 17) and subsequent Order (D.E. 27), Plaintiff does not have a
discrimination claim.

60. Denied and strict proof thereof is demanded.

THIRD CAUSE OF ACTION
VIOLATION OF TITLE 1l OF THE
AMERICANS WITH DISABILITIES ACT OF 1990
[42 U.S.C. §12132]

61.  Defendants re-allege and reaffirm all answers provided in paragraphs 1-61.
Furthermore, pursuant to the Report of the Magistrate Judge (D.E. 17) and subsequent Order

(D.E. 27), Plaintiff does not have an ADA claim.

A. Denied.
B. Denied.
C. Denied.
D. Denied.
E. Denied.
RELIEF SOUGHT
A. Denied that Plaintiff is entitled to any compensatory damages and Defendants

demand strict proof thereof.
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B. Denied that Plaintiff is entitled to any punitive damages and Defendants demand
strict proof thereof.

C. Denied that Plaintiff is entitled to any Attorneys Fees or Costs, and Defendants
demand strict proof thereof.

D. Denied that Plaintiff is entitled to any damages whatsoever, and Defendants
demand strict proof thereof.

E. Defendants demand a trial by jury.

F. Denied that Plaintiff is entitled to any relief whatsoever, and Defendants demand
strict proof thereof.

D.E. #15 - SUPPLEMENTAL COMPLAINT

I. JURISDICTION & VENUE

1. Admitted.
2. Admitted that the United States District Court for the Southern District of Florida

IS an appropriate venue.

Il. PLAINTIFF
3. Admitted.
I1l. DEFENDANT(S)
4. Denied as written. Furthermore, this Defendant has been dismissed from the

action pursuant to the Report of the Magistrate Judge (D.E. 17) and subsequent Order (D.E. 27).
All remaining allegations are denied.
5. Admitted that Churchwell is an employee of Florida Department of Corrections.

All remaining allegations are denied as written.
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6. Admitted that Schweinsburg is an employee of Florida Department of
Corrections. This Defendant has been dismissed from the action pursuant to the Report of the
Magistrate Judge (D.E. 17) and subsequent Order (D.E. 27). All remaining allegations are
denied.

7. Admitted that Birge is an employee of Florida Department of Corrections. This
Defendant has been dismissed from the action pursuant to the Report of the Magistrate Judge
(D.E. 17) and subsequent Order (D.E. 27). All remaining allegations are denied.

8. Admitted that KIRK is an employee of Florida Department of Corrections. All
remaining allegations are denied as written.

9. Admitted that DWARES is an employee of Florida Department of Corrections.
All remaining allegations are denied as written.

10.  Admitted that POVEDA provides medical care and treatment to inmates at Dade
Correctional Institution. The remaining allegations are denied as written.

11. Admitted.

12. Denied and strict proof is demanded thereof.

13.  Admitted.

“EACTS”

14. Denied and strict proof thereof is demanded.

15. Denied and strict proof thereof is demanded.

16. Denied and strict proof thereof is demanded.

17. Denied and strict proof thereof is demanded.

18.  Denied and strict proof thereof is demanded. Furthermore, the document speaks

for itself.
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19. Denied and strict proof thereof is demanded.

20.  Paragraph 20 is an incomplete sentence. Defendants therefore deny paragraph 20
as written.

21. Denied and strict proof thereof is demanded.

22. Denied and strict proof thereof is demanded.

23.  Paragraph 23 is incoherent. Paragraph 23 is denied and strict proof thereof is
demanded. Furthermore, the documents speak for themselves.

24, Denied and strict proof thereof is demanded.

25. Denied and strict proof thereof is demanded.

26. Denied and strict proof thereof is demanded.

27. Denied and strict proof thereof is demanded.

28. Denied and strict proof thereof is demanded.

29.  Paragraph number 29 is incoherent and therefore, denied. Strict proof is
demanded of all allegations in paragraph 29. Furthermore, the documents speak for themselves.

30.  Paragraph number 20 is incoherent and therefore, denied. Strict proof is
demanded of all allegations in paragraph 29. Furthermore, the documents speak for themselves.

LEGAL CLAIMS

31. Defendants re-allege and reaffirm all answers provided in paragraphs 1-61 and 1-
30.

32. Denied and strict proof thereof is demanded.

33.  Denied and strict proof thereof is demanded. Furthermore, Defendants deny that

Plaintiff is entitled to any damages, or injunctive relief, whatsoever.
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34. Defendants deny any and all allegations made in D.E. 1 and D.E. 15, not

specifically admitted or otherwise acknowledged above.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE

Defendants acted reasonably within the discretion of their position and the course and
scope of employment and did not violate any clearly established statutory or constitutional right
of the Plaintiff with which a reasonable person would have known, and therefore are entitled to

qualified immunity from suit.

SECOND AFFIRMATIVE DEFENSE

Plaintiff has failed to state a claim upon which relief can be granted under 42 U.S.C.
§1983; Furthermore, Plaintiff did not have a serious medical need. Plaintiff cannot establish the

deliberate indifference requirement.

THIRD AFFIRMATIVE DEFENSE

Defendants did not act in any way that would violate any clearly established rights

guaranteed to the Plaintiff under the Constitution.

FOURTH AFFIRMATIVE DEFENSE

Plaintiff has failed to state a cause of action because there is no causal connection
between plaintiff’s claimed injuries and action or inaction by the defendants as required for

liability under 42 U.S.C. §1983.
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FIFTH AFFIRMATIVE DEFENSE

Defendants assert that any and all injuries or damages suffered by Plaintiff were caused

in whole or in part by Plaintiff’s negligence or wrongful acts and/or misconduct.

SIXTH AFFIRMATIVE DEFENSE

Plaintiff cannot establish as a subjective matter that the Defendants acted with a

sufficiently culpable state of mind as required for liability under 42 U.S.C. §1983.

SEVENTH AFFIRMATIVE DEFENSE

Plaintiff has failed to state a claim for injunctive relief.

EIGHTH AFFIRMATIVE DEFENSE

Plaintiff’s claim for damages is barred pursuant to the Prison Litigation Reform Act of

1995 (PLRA) based on failure to exhaust administrative remedies.

NINTH AFFIRMATIVE DEFENSE

Plaintiff’s claim for damages is barred pursuant to the Prison Litigation Reform Act of

1995 (PLRA) based on lack of a physical injury as a result of the alleged actions by Defendant.

TENTH AFFIRMATIVE DEFENSE

Plaintiff has failed to state a claim for punitive damages because he has not alleged the

type of conduct that would meet the standards set forth by Smith v. Wade, 461 U.S. 30, 56, 103

S.Ct. 1625, 1640, 75 Led.2d 632 (1983).
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ELEVENTH AFFIRMATIVE DEFENSE

Plaintiff failed to mitigate his damages or injuries.

TWELFTH AFFIRMATIVE DEFENSE

Plaintiff has failed to state a claim for medical negligence.

THIRTEENTH AFFIRMATIVE DEFENSE

Plaintiff has failed to provide pre-suite notice for a medical negligence action pursuant to

F.S. 8766.203 and Chapter 766, Florida Statutes.

FOURTEENTH AFFIRMATIVE DEFENSE

Plaintiff has failed to state a cause of action because negligence is not actionable under
42 U.S.C. §1983.

Defendants reserve the right to amend and supplement these affirmative defenses adding
such additional affirmative defenses as may appear to be appropriate upon further discovery
being conducted in this case.

WHEREFORE, having fully answered the Complaint (D.E. #1 and D.E. #15), the
Defendants deny that the Plaintiff is entitled to the relief sought, or any relief whatsoever, and
further demand trial by jury of all issues so triable as of right by jury.

Respectfully submitted,

PAMELA JO BONDI
ATTORNEY GENERAL

s/Monica Stinson

MONICA GALINDO STINSON

Fla. Bar No. 145785

Email: monica.stinson@myfloridalegal.com
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OFFICE OF THE ATTORNEY GENERAL
110 S.E. 6th Street, 10th Floor

Fort Lauderdale, Florida 33301

Telephone:  954-712-4600

Facsimile: 954-527-3702

Attorney for POVEDA, DWARES & KIRK

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on September 9, 2011, | electronically filed the foregoing
document with the Clerk of the Court using CM/ECF. 1 also certify that the foregoing document
is being served this day on all counsel of record or pro se parties identified on the attached
Service List in the manner specified, either via transmission of Notices or Electronic Filing
generated by CM/ECF or in some other authorized manner for those counsel or parties who are

authorized to receive electronically Notices of Electronic Filing.

s/Monica Stinson
Monica Stinson
Assistant Attorney General
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SERVICE LIST

Martin v. McNeil, et al.
Case No: 11-20965-CIV-SEITZ/WHITE
United States District Court, Southern District of Florida

Perry Martin, DC#747017
Dade Correctional Institution
19000 S.W. 377 Street
Florida City, Florida 33034
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 11-20965-CIV-SEITZ/WHITE
PERRY MARTIN,
Plaintiff,
V.

WALTER McNEIL, et al.,

Defendants.

DEFENDANT CHURCHWELL’S ANSWER TO COMPLAINT
AND AFFIRMATIVE DEFENSES

Defendant, WILLIAM CHURCHWELL (“CHURCHWELL), by and through his
undersigned counsel, and pursuant to Federal Rules of Civil Procedure 12(a)(1)(B), 8(b) and (c)
and 38(b), files his answer, affirmative defenses, and demand for jury trial in response to
Plaintiff’s Complaint (D.E. 1, and its supplement, D.E. 15%), as follows:

DOCKET ENTRY #1 - COMPLAINT

JURISDICTION

1. Admitted that the United States District Court for the Southern District of Florida
has jurisdiction of the Section 1983 claim.
PARTIES
2. Admitted that Plaintiff MARTIN is currently an inmate housed at Dade

Correctional Institution.

! Pursuant to The Report of the Magistrate Judge, D.E. 17, the operative Complaint is D.E.

#1 and its supplement, DE#15.
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3. Denied as written. Furthermore, this Defendant has been dismissed from the
action pursuant to the Report of the Magistrate Judge (D.E. 17) and subsequent Order (D.E. 27).
All remaining allegations are denied.

4. Admitted that Churchwell is an employee of Florida Department of Corrections.
All remaining allegations are denied as written.

5. Admitted that Schweinsburg is an employee of Florida Department of
Corrections. This Defendant has been dismissed from the action pursuant to the Report of the
Magistrate Judge (D.E. 17) and subsequent Order (D.E. 27). All remaining allegations are
denied.

6. Admitted that Birge is an employee of Florida Department of Corrections. This
Defendant has been dismissed from the action pursuant to the Report of the Magistrate Judge
(D.E. 17) and subsequent Order (D.E. 27). All remaining allegations are denied.

7. Admitted that KIRK is an employee of Florida Department of Corrections. All
remaining allegations are denied as written.

8. Admitted that DWARES is an employee of Florida Department of Corrections.
All remaining allegations are denied as written.

9. Admitted that POVEDA provides medical care and treatment to inmates at Dade
Correctional Institution. The remaining allegations are denied as written.

10.  Admitted.

11. Denied.

FACTS

12. Admitted.
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13.  Admitted that KIRK took plaintiff to emergency room. All remaining allegations
are denied and strict proof thereof is demanded.

14. Denied and strict proof thereof is demanded.

15. Denied and strict proof thereof is demanded. Furthermore, the document speaks

for itself.

16. Denied and strict proof thereof is demanded.

17. Denied and strict proof thereof is demanded.
18. Denied and strict proof thereof is demanded.
19. Denied and strict proof thereof is demanded.
20. Denied and strict proof thereof is demanded.
21. Denied and strict proof thereof is demanded.
22. Denied and strict proof thereof is demanded.
23. Denied and strict proof thereof is demanded.
24, Denied and strict proof thereof is demanded.
25. Denied and strict proof thereof is demanded.

26.  Denied and strict proof thereof is demanded. Furthermore, the document speaks

for itself.

27. Denied and strict proof thereof is demanded.
28. Denied and strict proof thereof is demanded.
29. Denied and strict proof thereof is demanded.

30.  Denied and strict proof thereof is demanded. Furthermore, the document speaks
for itself.

31. Denied and strict proof thereof is demanded.
32. Denied and strict proof thereof is demanded.

33. Denied and strict proof thereof is demanded.
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34. Denied and strict proof thereof is demanded.
35. Denied and strict proof thereof is demanded.
36. Denied and strict proof thereof is demanded.
37. Denied and strict proof thereof is demanded.

38. Denied and strict proof thereof is demanded. Furthermore, the document speaks
for itself.

39. Denied and strict proof thereof is demanded.
40. Denied and strict proof thereof is demanded.
41. Denied and strict proof thereof is demanded.
42. Denied and strict proof thereof is demanded.
43. Denied and strict proof thereof is demanded.
44, Denied and strict proof thereof is demanded.
45, Denied and strict proof thereof is demanded.
46. Denied and strict proof thereof is demanded.

47.  Denied and strict proof thereof is demanded. Furthermore, the document speaks
for itself.

48. Denied and strict proof thereof is demanded.
49, Denied and strict proof thereof is demanded.
50. Denied and strict proof thereof is demanded.
51. Denied and strict proof thereof is demanded.
52. Denied and strict proof thereof is demanded.
53. Denied and strict proof thereof is demanded.
54, Denied and strict proof thereof is demanded.
55. Denied and strict proof thereof is demanded.

56. Denied and strict proof thereof is demanded.
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IV. STATEMENT OF CLAIMS FOR RELIEF
FIRST CAUSE OF ACTION

57. Denied and strict proof thereof is demanded.
58. Denied and strict proof thereof is demanded.

EIGHTH AMENDMENT — DELIBERATE
INDIFFERENCE SECOND CAUSE OF ACTION

59.  Denied and strict proof thereof is demanded. Furthermore, pursuant to the Report
of the Magistrate Judge (D.E. 17) and subsequent Order (D.E. 27), Plaintiff does not have a
discrimination claim.

60. Denied and strict proof thereof is demanded.

THIRD CAUSE OF ACTION
VIOLATION OF TITLE 1l OF THE
AMERICANS WITH DISABILITIES ACT OF 1990
[42 U.S.C. §12132]

61.  Defendants re-allege and reaffirm all answers provided in paragraphs 1-61.
Furthermore, pursuant to the Report of the Magistrate Judge (D.E. 17) and subsequent Order

(D.E. 27), Plaintiff does not have an ADA claim.

A Denied.
B. Denied.
C. Denied.
D. Denied.
E. Denied.
RELIEF SOUGHT
A. Denied that Plaintiff is entitled to any compensatory damages and Defendants

demand strict proof thereof.
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B. Denied that Plaintiff is entitled to any punitive damages and Defendants demand
strict proof thereof.

C. Denied that Plaintiff is entitled to any Attorneys Fees or Costs, and Defendants
demand strict proof thereof.

D. Denied that Plaintiff is entitled to any damages whatsoever, and Defendants
demand strict proof thereof.

E. Defendants demand a trial by jury.

F. Denied that Plaintiff is entitled to any relief whatsoever, and Defendants demand
strict proof thereof.

D.E. #15 - SUPPLEMENTAL COMPLAINT

I. JURISDICTION & VENUE

1. Admitted.
2. Admitted that the United States District Court for the Southern District of Florida

IS an appropriate venue.

Il. PLAINTIFF
3. Admitted.
I1l. DEFENDANT(S)
4. Denied as written. Furthermore, this Defendant has been dismissed from the

action pursuant to the Report of the Magistrate Judge (D.E. 17) and subsequent Order (D.E. 27).
All remaining allegations are denied.
5. Admitted that Churchwell is an employee of Florida Department of Corrections.

All remaining allegations are denied as written.
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6. Admitted that Schweinsburg is an employee of Florida Department of
Corrections. This Defendant has been dismissed from the action pursuant to the Report of the
Magistrate Judge (D.E. 17) and subsequent Order (D.E. 27). All remaining allegations are
denied.

7. Admitted that Birge is an employee of Florida Department of Corrections. This
Defendant has been dismissed from the action pursuant to the Report of the Magistrate Judge
(D.E. 17) and subsequent Order (D.E. 27). All remaining allegations are denied.

8. Admitted that KIRK is an employee of Florida Department of Corrections. All
remaining allegations are denied as written.

9. Admitted that DWARES is an employee of Florida Department of Corrections.
All remaining allegations are denied as written.

10.  Admitted that POVEDA provides medical care and treatment to inmates at Dade
Correctional Institution. The remaining allegations are denied as written.

11. Admitted.

12. Denied and strict proof is demanded thereof.

13.  Admitted.

“EACTS”

14. Denied and strict proof thereof is demanded.

15. Denied and strict proof thereof is demanded.

16. Denied and strict proof thereof is demanded.

17. Denied and strict proof thereof is demanded.

18.  Denied and strict proof thereof is demanded. Furthermore, the document speaks

for itself.
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19. Denied and strict proof thereof is demanded.

20.  Paragraph 20 is an incomplete sentence. Defendants therefore deny paragraph 20
as written.

21. Denied and strict proof thereof is demanded.

22. Denied and strict proof thereof is demanded.

23.  Paragraph 23 is incoherent. Paragraph 23 is denied and strict proof thereof is
demanded. Furthermore, the documents speak for themselves.

24, Denied and strict proof thereof is demanded.

25. Denied and strict proof thereof is demanded.

26. Denied and strict proof thereof is demanded.

27. Denied and strict proof thereof is demanded.

28. Denied and strict proof thereof is demanded.

29.  Paragraph number 29 is incoherent and therefore, denied. Strict proof is
demanded of all allegations in paragraph 29. Furthermore, the documents speak for themselves.

30.  Paragraph number 20 is incoherent and therefore, denied. Strict proof is
demanded of all allegations in paragraph 29. Furthermore, the documents speak for themselves.

LEGAL CLAIMS

31. Defendants re-allege and reaffirm all answers provided in paragraphs 1-61 and 1-
30.

32. Denied and strict proof thereof is demanded.

33.  Denied and strict proof thereof is demanded. Furthermore, Defendants deny that

Plaintiff is entitled to any damages, or injunctive relief, whatsoever.
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34. Defendants deny any and all allegations made in D.E. 1 and D.E. 15, not

specifically admitted or otherwise acknowledged above.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE

Defendants acted reasonably within the discretion of their position and the course and
scope of employment and did not violate any clearly established statutory or constitutional right
of the Plaintiff with which a reasonable person would have known, and therefore are entitled to

qualified immunity from suit.

SECOND AFFIRMATIVE DEFENSE

Plaintiff has failed to state a claim upon which relief can be granted under 42 U.S.C.
§1983; Furthermore, Plaintiff did not have a serious medical need. Plaintiff cannot establish the

deliberate indifference requirement.

THIRD AFFIRMATIVE DEFENSE

Defendants did not act in any way that would violate any clearly established rights

guaranteed to the Plaintiff under the Constitution.

FOURTH AFFIRMATIVE DEFENSE

Plaintiff has failed to state a cause of action because there is no causal connection
between plaintiff’s claimed injuries and action or inaction by the defendants as required for

liability under 42 U.S.C. §1983.
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FIFTH AFFIRMATIVE DEFENSE

Defendants assert that any and all injuries or damages suffered by Plaintiff were caused

in whole or in part by Plaintiff’s negligence or wrongful acts and/or misconduct.

SIXTH AFFIRMATIVE DEFENSE

Plaintiff cannot establish as a subjective matter that the Defendants acted with a

sufficiently culpable state of mind as required for liability under 42 U.S.C. §1983.

SEVENTH AFFIRMATIVE DEFENSE

Plaintiff has failed to state a claim for injunctive relief.

EIGHTH AFFIRMATIVE DEFENSE

Plaintiff’s claim for damages is barred pursuant to the Prison Litigation Reform Act of

1995 (PLRA) based on failure to exhaust administrative remedies.

NINTH AFFIRMATIVE DEFENSE

Plaintiff’s claim for damages is barred pursuant to the Prison Litigation Reform Act of

1995 (PLRA) based on lack of a physical injury as a result of the alleged actions by Defendant.

TENTH AFFIRMATIVE DEFENSE

Plaintiff has failed to state a claim for punitive damages because he has not alleged the

type of conduct that would meet the standards set forth by Smith v. Wade, 461 U.S. 30, 56, 103

S.Ct. 1625, 1640, 75 Led.2d 632 (1983).
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ELEVENTH AFFIRMATIVE DEFENSE

Plaintiff failed to mitigate his damages or injuries.

TWELFTH AFFIRMATIVE DEFENSE

Plaintiff has failed to state a claim for medical negligence.

THIRTEENTH AFFIRMATIVE DEFENSE

Plaintiff has failed to provide pre-suite notice for a medical negligence action pursuant to

F.S. 8766.203 and Chapter 766, Florida Statutes.

FOURTEENTH AFFIRMATIVE DEFENSE

Plaintiff has failed to state a cause of action because negligence is not actionable under
42 U.S.C. §1983.

Defendants reserve the right to amend and supplement these affirmative defenses adding
such additional affirmative defenses as may appear to be appropriate upon further discovery
being conducted in this case.

WHEREFORE, having fully answered the Complaint (D.E. #1 and D.E. #15), the
Defendants deny that the Plaintiff is entitled to the relief sought, or any relief whatsoever, and
further demand trial by jury of all issues so triable as of right by jury.

Respectfully submitted,

PAMELA JO BONDI
ATTORNEY GENERAL

s/Monica Stinson

MONICA GALINDO STINSON

Fla. Bar No. 145785

Email: monica.stinson@myfloridalegal.com
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OFFICE OF THE ATTORNEY GENERAL
110 S.E. 6th Street, 10th Floor

Fort Lauderdale, Florida 33301

Telephone:  954-712-4600

Facsimile: 954-527-3702

Attorney for POVEDA, DWARES & KIRK

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on September 29, 2011, | electronically filed the foregoing
document with the Clerk of the Court using CM/ECF. 1 also certify that the foregoing document
is being served this day on all counsel of record or pro se parties identified on the attached
Service List in the manner specified, either via transmission of Notices or Electronic Filing
generated by CM/ECF or in some other authorized manner for those counsel or parties who are

authorized to receive electronically Notices of Electronic Filing.

s/Monica Stinson
Monica Stinson
Assistant Attorney General
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SERVICE LIST

Martin v. McNeil, et al.
Case No: 11-20965-CIV-SEITZ/WHITE
United States District Court, Southern District of Florida

Perry Martin, DC#747017
Dade Correctional Institution
19000 S.W. 377 Street
Florida City, Florida 33034



