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II. CBP HAD LEGITIMATE NON-DISCRIMINATORY REASONS FOR 
CONDUCTING AN INVESTIGATION INTO PLAINTIFF’S CONDUCT 

Under the McDonnell Douglas framework, if a plaintiff establishes a prima facie case 

of discrimination, the burden shifts to the employer to articulate a legitimate and 

nondiscriminatory reason for its actions.  See Joe’s Stone Crabs, 296 F.3d at 1272.  If the 

employer does so, the presumption of discrimination is rebutted, and the burden of 

production shifts back to the plaintiff to offer evidence that the employer’s alleged reason 

was pretext for unlawful discrimination.  Id. “The employer’s burden under the second prong 

of the test is exceedingly light and merely requires that the employer proffer a legitimate 

nondiscriminatory reason.” Bradley v. Pfizer, Inc., No. 11-11132, 2011 WL 3962824, at *2 

(11th Cir. Sept. 9, 2011) (quoting Meeks v. Computer Assocs. Intern., 15 F.3d 1013, 1019 

(11th Cir. 1994)) (emphasis added) (punctuation omitted).   To meet the “burden under the 

third part of the test, [a] plaintiff must disprove all legitimate nondiscriminatory reasons 

proffered by the employer.” Bradley, 2011 WL 3962824, at *2 (citing Crawford, 482 F.3d at 

1308) (emphasis added).   

If “the proffered reason is one that might motivate a reasonable employer, an 

employee must meet that reason head on and rebut it, and the employee cannot succeed by 

simply quarreling with the wisdom of that reason, or showing that the decision was based on 

erroneous facts.” Burgos-Stefanelli v. Sec’y, U.S. Dep’t of Homeland Sec., 410 F. App’x 243, 
                                                                                                                                                                                           
(A86)).  Consistent with Gross, summary judgment should be entered for Defendant because Plaintiff 
subjectively believes that his race was a motivating factor in his treatment.  See, e.g., Culver v. 
Birmingham Bd. of Educ., 646 F. Supp. 2d 1270, 1271-72 (N.D. Ala. 2009) (“The only logical 
inference to be drawn from Gross is that an employee cannot claim that age is a motive for the 
employer’s adverse conduct and simultaneously claim that there was any other proscribed motive 
involved.”); Belcher v. Serv. Corp. Int’l, No. 2:07-cv-285, 2009 WL 3747176, at *3 (E.D. Tenn. 
Nov. 4, 2009) (“Gross arguably makes it impossible for a plaintiff to ultimately recover on an age 
and a gender discrimination claim in the same case[.]”) (citation omitted); Speer v. Mountaineer Gas 
Co., No. 5:06CV41, 2009 WL 2255512, at *7 n.6 (N.D. W. Va. Jul. 28, 2009) (“Here, [plaintiff] has 
alleged both his age and his union activities as reasons for the allegedly discriminatory actions taken 
by [Defendant].  Therefore, his age discrimination claims are also subject to dismissal on this 
basis.”). 
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247 (11th Cir. 2011) (quoting Chapman v. AI Transport, 229 F.3d 1012, 1030 (11th Cir. 

2000)) (punctuation omitted).  Put another way, an employer’s “reason is not pretext for 

discrimination unless it is shown both that the reason was false, and that discrimination was 

the real reason.” Saunders v. Emory Healthcare, Inc., 360 F. App’x 110, 114 (11th Cir. 

2010) (citation omitted); accord Tarmas v. Sec’y of Navy, 433 F. App’x 754, 761 (11th Cir. 

2011) (“A reason is not pretextual unless it is shown both that the reason was false, and that 

discrimination or retaliation was the real reason.”) (citation omitted). 

During this analysis, federal courts do not sit “as a super-personnel department that 

reexamines an entity’s business decisions.” Porter v. Am. Cast Iron Pipe Co., 427 F. App’x 

734, 736 (11th Cir. 2011) (quoting Elrod v. Sears, Roebuck & Co., 939 F.2d 1466, 1470 

(11th Cir. 1991)) (punctuation omitted).  An “employer may take an employment action ‘for 

a good reason, a bad reason, a reason based on erroneous facts, or for no reason at all, as long 

as its action is not for a discriminatory reason.’” Delgado v. U.S. Dep’t of Transp., 709 F. 

Supp. 2d 1360, 1369 (S.D. Fla. 2010) (quoting Nix v. WLCY Radio/Rahall Comm’s, 738 F.2d 

1181, 1187 (11th Cir. 1984)); accord Damon v. Fleming Supermarkets of Florida, Inc., 196 

F.3d 1354, 1361 (11th Cir. 1999) (“We have repeatedly and emphatically held that a 

defendant may terminate an employee for a good or bad reason without violating federal law.  

We are not in the business of adjudging whether employment decisions are prudent or fair.”) 

(citations and punctuation omitted). 

In this case, for the following reasons, the undisputed evidence in the record 

establishes that Defendant’s temporary assignment of Plaintiff to desk duty pending an 

investigation was an appropriate response to Defendant’s conduct.  First, Plaintiff was 

involved in two separate altercations with non-CBP employees within a ten-day period, one 

of which prompted the response of the Miami-Dade Police Department.  See SMF Nos. 2-11. 

Second, at least four separate individuals raised complaints regarding Plaintiff’s conduct.  Id. 
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Third, the nature of the complaints involved: (i) the wrongful detention of individuals ― 

including other law enforcement personnel ― (ii) the physical harassment of individuals; 

(iii) the violation of protocol; and (iv) allegations of discriminatory treatment of employees 

of Hispanic national origin.  Id.  Finally, CBP should be entitled to investigate allegations of 

employee wrongdoing without the fear of being subjected to a claim of discrimination.  See 

Rademakers, 2009 WL 3459196, at *2. 

Consistent with existing precedent, Defendant is entitled to summary judgment 

because the record establishes that Defendant had legitimate non-discriminatory reasons for 

Plaintiff’s temporary assignment to desk duty and Plaintiff has failed to show that 

Defendant’s reasons for its decision were false and that discrimination was the true 

motivation.  See, e.g., Bentley, 2011 WL 5119522, at *3 (affirming summary judgment for 

defendant because plaintiff “did not show that [defendant’s] legitimate reasons for firing her 

— [i.e.] fraud and dishonesty and violating the leave policy — were a pretext for the 

unlawful discrimination”); East, 2011 WL 3279197, at *7 (affirming summary judgment for 

defendant on decision to place plaintiff on unpaid administrative leave on allegation that 

plaintiff started false rumors that the fire chief had been misusing funds because defendant, 

“even if mistaken, acted on his honestly held belief that [plaintiff] had engaged in 

misconduct warranting unpaid administrative leave”); Diaz v. Transatlantic Bank, 367 F. 

App’x 93, 97 (11th Cir. 2010) (affirming summary judgment for defendant because Plaintiff 

failed to provide any evidence or any reasonable argument as to why [the Court] should view 

[Defendant’s] reason for dismissal as pretext”). 

III. PLAINTIFF CANNOT BRING A CLAIM UNDER THE CONSPIRACY TO 
OBSTRUCT JUSTICE ACT 

The Conspiracy to Obstruct Justice Act has three specific sections.  Section 1 protects 

against conspiracies to prevent “officer[s] from performing duties.” Section 2 protects 

against conspiracies to intimidate a party, witness, or juror from attending or testifying in 
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federal court.  Section 3 protects against a conspiracy to deprive “persons of rights or 

privileges.”  42 U.S.C. § 1985(1)-(3).  In his Amended Complaint, Plaintiff attempts to assert 

a claim under section 3.  See Am. Compl. at ¶¶ 91-93 (D.E. 32). 

A. In The Employment Context, Title VII Preempts Claims Brought 
Pursuant To The Conspiracy To Obstruct Justice Act 

Title VII “provides the exclusive judicial remedy for claims of discrimination in 

federal employment.” Brown v. Gen. Servs. Admin., 425 U.S. 820, 835 (1976).  Accordingly, 

because the “deprivation of a right created by Title VII cannot be the basis for a cause of 

action under § 1985(3),” Plaintiff’s Conspiracy to Obstruct Justice claim should be 

dismissed.  Great Am. Fed. Savings & Loan Ass’n v. Novotny, 442 U.S. 366, 378 (1979); see 

Jimenez v. Wellstar Health Sys., 596 F.3d 1304, 1312 (11th Cir. 2010) (“[C]onspiracies to 

violate rights protected by Title VII cannot form the basis of § 1985(3) suits”) (citing Great 

Am., 442 U.S. at 378); Tompkins v. Barker, No. 10-cv-1015-MEF, 2011 WL 3583413, at *6 

n.5 (M.D. Ala. Jul. 26, 2011) (“To the extent Plaintiff may have intended that his § 1985(3) 

claim be brought to allege a conspiracy to deprive him of the right to be from discrimination 

in his employment, such claim is unavailing.”) (citing Great Am., 442 U.S. at 378); Sherlock 

v. Montefiore Med. Ctr., 84 F.3d 522, 527 (2nd Cir. 1996) (granting 12(b)(6) motion to 

dismiss 42 U.S.C. § 1985(3) claim that was based on same conduct that was alleged in 

support of plaintiff’s ADEA claim); Garcia v. Gloor, 618 F.2d 264, 271 (5th Cir. 1980) 

(instructing that “because Mr. Garcia’s claim rests on a violation of Title VII he may not 

invoke Section 1985(c).”).9 

                                                           
9 Accord Lapar v. Potter, 395 F. Supp. 2d 1152, 1157 (M.D. Fla. 2005) (“First, Plaintiff’s allegations 
are not properly addressed by 42 U.S.C. § 1985, because the Rehabilitation Act, 29 U.S.C. §§ 791, 
794, and 794(a) provides the exclusive remedy for federal government employees seeking damages 
and relief for work-place discrimination based on disability.”); Pollock v. Ridge, 310 F. Supp. 2d 
519, 530 (W.D.N.Y. 2004) (“[S]ection 1985(3) cannot be used as a remedy for conduct that violates 
Title VII”); Mays v. U.S. Postal Serv., 928 F. Supp. 1552, 1560 (M.D. Ala. 1996) (“Here, the conduct 
alleged by [plaintiff] as a basis for her § 1985 claim is the same conduct related to her termination as 
a Postal employee that gave rise to her Title VII claims.  As discussed supra, the Supreme Court in 
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B. Plaintiff’s Conspiracy Claim Is Barred By The Intracorporate Conspiracy 
Doctrine 

As stated in Dickerson v. Alachua County Commission, the intracorporate conspiracy 

doctrine bars allegations of conspiracy between agents of the same organization, and applies 

in private industry and within governmental agencies: 

Under the intracorporate conspiracy doctrine, a corporation’s employees, 
acting as agents of the corporation, are deemed incapable of conspiring among 
themselves or with the corporation.  This doctrine stems from basic agency 
principles that ‘attribute acts of the agents of a corporation to the corporation, 
so that all of their acts are considered to be those of a single legal actor.’ The 
reasoning behind the intracorporate conspiracy doctrine is that it is not 
possible for a single legal entity consisting of the corporation and its agents to 
conspire with itself, just as it is not possible for an individual person to 
conspire with himself.  . . . This doctrine has been applied not only to private 
corporations but also to public, government entities. 

200 F.3d 761, 767 (11th Cir. 2000) (citation omitted).  In Lapar v. Potter, the district court 

applied the intracorporate conspiracy doctrine to the Government in holding that plaintiff 

could not state a claim under the Conspiracy to Obstruct Justice Act.  395 F. Supp. 2d at 

1157 (“Defendants in this action are the United States Postal Service and agents of the 

United States Postal Service. No outsiders are involved. Thus, as a matter of law, no 

conspiracy could arise between these Defendants.”).  In accordance with Dickerson and 

Lapar, Defendant is entitled to summary judgment on Plaintiff’s Conspiracy to Obstruct 

Justice Act claim.  

C. Even If Plaintiff Was Permitted To Bring A Claim Under The Conspiracy 
To Obstruct Justice Act ― Which He Is Not ― Plaintiff Fails To State A 
Claim 

To state a claim under § 1985(3), a plaintiff must allege that: “(1) defendants engaged 

                                                                                                                                                                                           
Brown determined that Title VII is the exclusive judicial remedy for federal employment 
discrimination. Consequently, [Plaintiff’s] § 1985 claim must fail.”); Larson v. School Bd. of Pinellas 
County, Fla., 820 F. Supp. 596, 602 (M.D. Fla. 1993) (“Therefore, the motion to dismiss is granted to 
the extent that plaintiff’s section 1985(3) claim is based upon alleged deprivation of her rights under 
Title VII.”). 
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in a conspiracy; (2) the conspiracy’s purpose was to directly or indirectly deprive a protected 

person or class the equal protection of the laws, or equal privileges and immunities under the 

laws; (3) a conspirator committed an act to further the conspiracy; and (4) as a result, the 

plaintiff suffered injury to either his person or his property, or was deprived of a right or 

privilege of a citizen of the United States.” Jimenez, 596 F.3d at 1312 (citation omitted).  

Additionally, the second element requires a plaintiff show “some racial, or perhaps otherwise 

class-based, invidiously discriminatory animus behind the conspirators’ action.” Lucero v. 

Operation Rescue of Birmingham, 954 F.2d 624, 628 (11th Cir. 1992) (citation omitted); see 

Trawinski v. United Techs., 313 F.3d 1295, 1299 (11th Cir. 2002) (requiring allegations 

supporting an “invidious discriminatory intent”). 

 As Plaintiff has failed to offer any facts to support a conspiracy by any individuals 

with an “invidiously discriminatory animus” towards Plaintiff, summary judgment should be 

entered for Defendant.  See, e.g., Mickens v. Tenth Judicial Circuit, 181 F. App’x 865, 876 

(11th Cir. 2006) (affirming dismissal of § 1985(3) conspiracy claim because plaintiffs “failed 

to allege with specificity an agreement between the defendants to deprive the [plaintiffs] of 

their rights”); Bell v. Metro. Atlanta Rapid Transit Auth., No. 1:10-cv-1117-JEC, 2011 WL 

1225899, at *6 (N.D. Ga. Mar. 30, 2011) (dismissing conspiracy claim when plaintiff 

included “no allegations” supporting a “discriminatory animus”).10  

                                                           
10 Accord Artubel v. Colonial Bank Group, Inc., No. 8:08-cv-179-T-23MAP, 2008 WL 3411785, at 
*13 (M.D. Fla. Aug. 8, 2008) (dismissing conspiracy claim when “complaint fail[ed] to allege facts 
sufficient to support an inference of race-based animus”); Sanders-Alloway v. Mabry, No. 2:06-cv-
0419-MEF, 2008 WL 552648, at *5 (M.D. Ala. Feb. 27, 2008) (dismissing conspiracy claim when 
plaintiff failed to allege any facts substantiating an agreement and “no act in furtherance of the 
conspiracy”);  Leitgeb v. Kelley, 510 F. Supp. 2d 1227, 1236 (N.D. Ga. 2007) (dismissing conspiracy 
claim and holding that “[i]n the absence of either an allegation that Defendants agreed to violate their 
rights, or that the agreement was motivated by class-based animus, a claim for conspiracy, whether to 
prevent participation in federal court proceedings or to deprive a person of equal protection under the 
law, fails as a matter of law”); Cromer v. Crowder, 273 F. Supp. 2d 1329, 1336 (S.D. Fla. 2003) 
(entering judgment for defendant on conspiracy claim because record did not “yield any evidence 
that Defendants concerted to undertake, nor actually took, any discriminatory action”). 
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CONCLUSION 

 For all these reasons, Defendant’s Motion for Summary Judgment should be granted. 

Dated: November 29, 2011   Respectfully submitted,     

WIFREDO A. FERRER 
      UNITED STATES ATTORNEY 
 
                           By: s/ Christopher Macchiaroli                           
      Christopher Macchiaroli (No. A5501305) 
                                      Assistant United States Attorney 
      Email: Christopher.Macchiaroli@usdoj.gov  
      United States Attorney’s Office 
                                      99 N.E. 4th Street, Suite 300 
                                      Miami, Florida 33132 
      Tel. No. (305) 961-9420 
                               Fax No. (305) 530-7139                                        

Counsel for Defendant 
Of Counsel: 
Carolyn M. Sarnecki, Esq. 
Office of Associate Chief Counsel 
U.S. Customs and Border Protection 
909 S.E. 1st Avenue, Suite 606 
Miami, Florida  33131 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing was served by U.S. First-

Class Mail on November 29, 2011 on all counsel or parties of record on the Service List 

below. 

s/Christopher Macchiaroli   
      Christopher Macchiaroli     
      Assistant United States Attorney 
Service List 

Kenneth D. Humphrey 
PO Box 42-1502 
Miami, Florida  33242-1502 
 
Pro-se Plaintiff 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

     
                                     CASE NO: 11-cv-20651-O’SULLIVAN 
 

[CONSENT] 
____________________________________ 
      ) 
KENNETH D. HUMPHREY,  ) 
      )    
 Plaintiff,    )       
v.      ) 
      ) 
JANET NAPOLITANO, Secretary,   ) 
United States Department of Homeland  ) 
Security,     ) 

       ) 
 Defendant.    ) 
____________________________________) 
 

ORDER GRANTING DEFENDANT’S MOTION  
FOR SUMMARY JUDGMENT AND ENTERING JUDGMENT 

 
For the reasons stated in the Court’s Memorandum decision granting Defendant’s Motion 

for Summary Judgment (D.E.___), it is hereby 

ORDERED: 
 
1. Defendant’s Motion for Summary Judgment is granted; 

2. Final Judgment is entered in favor of Defendant Janet Napolitano.  Plaintiff 

Kenneth Humphrey shall take nothing by this action and Defendant shall go hence without delay.  

3. All outstanding motions are denied as MOOT. 

4. The Court reserves jurisdiction over appropriate motions for costs.   

5. The Clerk of the Court is instructed to CLOSE this matter; 

DONE AND ORDERED in Miami, Florida, this ____day of _________, 20____. 
         
 

____________________________________  
     JOHN J. O’SULLIVAN 

UNITED STATES MAGISTRATE JUDGE 
 

Case 1:11-cv-20651-JJO   Document 37-1   Entered on FLSD Docket 11/29/2011   Page 1 of 2



2 
 

Copies provided to: 
 
All counsel of record 
Kenneth D. Humphrey, pro se 
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