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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

                                     CASE NO: 11-cv-20651-LENARD/O’SULLIVAN
____________________________________

)
KENNETH D. HUMPHREY, )

)
Plaintiff, )

v. )
)

JANET NAPOLITANO, Secretary, )
United States Department of Homeland )
Security, et al., )

)
Defendants. )

____________________________________)

DEFENDANTS’ MOTION TO DISMISS

Defendants, through the undersigned Assistant United States Attorney, pursuant to Rule 12

(b)(1) and 12(b)(6) of the Federal Rules of Civil Procedure and Rule 7.1.A of the Local Rules for

the United States District Court for the Southern District of Florida, seek an order dismissing

Plaintiff’s Complaint in its entirety.  The accompanying memorandum sets forth all the grounds

supporting the relief requested herein.  A proposed Order is annexed to this Motion.

Dated: April 27, 2011 Respectfully submitted,

WIFREDO A. FERRER
UNITED STATES ATTORNEY

                       By: s/ Christopher Macchiaroli                            
Christopher Macchiaroli (No. A5501305)

                                   Assistant United States Attorney
Email: Christopher.Macchiaroli@usdoj.gov
United States Attorney’s Office

                                   99 N.E. 4th Street, Suite 300
                                   Miami, Florida 33132

Tel. No. (305) 961-9420
                           Fax No. (305) 530-7139                                       

Counsel for Defendants
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CERTIFICATE OF SERVICE

I hereby certify that on April 27, 2011, I electronically filed the foregoing “Defendants’

Motion to Dismiss” with the Clerk of the Court using CM/ECF.  I also certify that the foregoing

document is being served this day on all counsel of record or pro se parties identified on the attached

Service List in the manner specified, either via transmission of Notices of Electronic Filing

generated by CM/ECF or in some other authorized manner for those counsel or parties who are not

authorized to receive electronically Notices of Electronic Filing.

/s/Christopher Macchiaroli
Christopher Macchiaroli
Assistant United States Attorney
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SERVICE LIST

Humphrey v. Napolitano, et al.
11-cv-20651-Lenard/O’Sullivan

United States District Court Southern District of Florida

Kenneth D. Humphrey
PO Box 42-1502
Miami, Florida  33242-1502

Plaintiff 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

     
                                     CASE NO: 11-cv-20651-LENARD/O’SULLIVAN 
____________________________________ 
      ) 
KENNETH D. HUMPHREY,  ) 
      ) 
 Plaintiff,    )       
v.      ) 
      ) 
JANET NAPOLITANO, Secretary,   ) 
United States Department of Homeland  ) 
Security, et al.,    ) 

       ) 
 Defendants.    ) 
____________________________________) 
 

MEMORANDUM IN SUPPORT OF  
DEFENDANT’S MOTION TO DISMISS 

 
 Pro-Se Plaintiff Kenneth D. Humphrey ― a former employee of the United States 

Customs and Border Protection (CBP) agency ― brings the present employment discrimination 

action pursuant to five different federal statutes.  For the following reasons, Plaintiff’s Complaint 

should be dismissed in its entirety.   

First, sovereign immunity bars Plaintiff’s claims against the Equal Employment 

Opportunity Commission.   

Second, Plaintiff fails to state a claim under the False Claims Act because he is not 

bringing an action on behalf of the United States and has not alleged any fraud committed 

against the United States.   

Third, Plaintiff has failed to exhaust his administrative remedies pursuant to the 

Whistleblower Protection Act of 1989 and even if he did exhaust ― which he did not ― Plaintiff 

fails to allege any “protected disclosure” sufficient to state a whistleblower claim.   

Fourth, Plaintiff fails to state a claim under the Conspiracy to Obstruct Justice Act 
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because he fails to allege any facts to support a “conspiracy” by two or more people to 

discriminate against him or individuals in his racial and/or age classification.   

Fifth, Plaintiff failed to exhaust his administrative remedies on his claim of retaliation 

and even if he did exhaust ― which he did not ― Plaintiff fails to state a claim of retaliation 

because Plaintiff: (i) fails to allege any retaliatory action post-dating the filing of his EEO 

complaint; (ii) fails to allege any facts by which this Court could conclude that any of Plaintiff’s 

colleagues ― especially CBP’s “decision makers” ― were even aware of his verbal request for 

EEO counseling and retaliated against him in response; (iii) fails to allege any facts that would 

constitute adverse employment actions; and (iv) fails to allege any facts that establish a causal 

link between his verbal request for EEO counseling and CBP’s investigation of the events of 

November 12, 2008, especially when Plaintiff concedes that CBP’s investigation commenced 

prior to Plaintiff’s request for EEO counseling. 

Sixth, Plaintiff does not state a claim of disparate treatment because Plaintiff fails to 

allege that similarly situated individuals outside his protected group engaged in similar conduct, 

but received more favorable treatment under the same circumstances.   

For all these reasons, Plaintiff’s Complaint should be dismissed in its entirety. 

FACTUAL BACKGROUND 

 Plaintiff Kenneth D. Humphrey was employed by CBP from January 2000 to May 2010.  

See Compl. at ¶ 2 (D.E. 1).1  On February 22, 2009, Plaintiff filed a formal EEO Complaint 

                                                           
1 Plaintiff is no stranger to this Court and is well aware of the pleading requirements of Rule 8 of 
the Federal Rules of Civil Procedure as he has previously commenced five separate civil rights 
actions, including multiple duplicative matters.  See, e.g., Humphrey v. United Parcel Serv. Co., 
05-cv-20283, 2005 WL 5643872, at *1-2 (S.D. Fla. May 23, 2005), aff’d, 200 F. App’x 950, 952 
(11th Cir. 2006) (dismissing discrimination and RICO complaint “arising out of UPS’ alleged 
failure to deliver [Plaintiff] packages that were ordered from Dell”); Humphrey v. United Parcel 
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relating to conduct that took place in November 2008.  See EEO Compl. (attached hereto as 

Exhibit 1).2  On March 18, 2009, CBP ― based on Plaintiff’s formal EEO Complaint ― notified 

Plaintiff that the following claims were accepted for investigation: 

Whether Customs and Border Protection discriminated against Complainant, CBP 
Officer, GS-1895-11, assigned to the Miami International Airport, Miami, FL. 
based on his race/national origin/color (African American/Black) and age (Date of 
Birth: April 26, 1945) when: (1) on or around November 12. 2008, he was 
removed from field duties with the Anti-Terrorism Contraband Enforcement 
Team (AT-CET), assigned desk duties and not permitted to work overtime in the 
field; (2) on or around January 21, 2009, he was notified that his bid rotation was 
denied; and (3) on February 16, 2009, he was assigned to Passenger Control. 

 
CBP’s Mar. 18, 2009 Ltr. at 1-2 (attached hereto as Exhibit 2).  In its claim construction letter, 

CBP notified Plaintiff that “[i]f [he] disagree[d] with the issues” identified, he was to notify CBP 

“in writing within 15 days” and “[i]f no response was received,” CBP would “assume that 

[Plaintiff] agree[d] with the issues and w[ould] proceed with the investigation of the complaint.”  

Id. at 2.   Plaintiff did not response to CBP’s claim construction letter, offered no amendments to 

his formal EEO complaint, and proceeded with an administrative litigation of his EEO claims.  

On November 16, 2010, Administrative Judge (AJ) Ana M. Lehmann ― without the necessity of 

a hearing ― found that Plaintiff did not establish that he was the victim of either race or age 

discrimination and entered judgment for CBP.   See Nov. 16, 2010 Dec. at 9 (attached hereto as 
                                                                                                                                                                                           
Serv. Co., 04-cv-22553 (D.E. 32) (dismissing separate action initiated only against the United 
Parcel Service); Humphrey v. Florida Mem., 94-cv-11 (D.E. 18) (adopting Report and 
Recommendation that recommended the dismissal of Plaintiff’s civil rights complaint); 
Humphrey v. Florida Mem., 93-cv-2573 (D.E. 38) (same); Humphrey v. Florida Mem., 93-cv-
2572 (D.E. 46) (granting defendant’s motion to dismiss Plaintiff’s amended civil rights 
complaint). 
2 While a “court is generally limited to reviewing what is within the four corners of the 
complaint on a motion to dismiss, a district court may consider a document attached to a motion 
to dismiss without converting the motion into a motion for summary judgment where, as here, 
the document is central to the plaintiff’s claim, and its authenticity is not challenged.” Fetterhoff 
v. Liberty Life Assur. Co., 282 F. App’x 740, 743 (11th Cir. 2008) (citations and punctuation 
omitted). 
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Exhibit 3).  A final agency decision ― adopting the AJ’s findings ― was issued on December 5, 

2010.  See Dec. 5, 2010 CBP Dec. at 1 (attached hereto as Exhibit 4).  On February 25, 2011, 

Plaintiff commenced the present federal court action against CBP and the United States Equal 

Employment Commission (EEOC).3 

ARGUMENT 

I. SOVEREIGN IMMUNITY BARS PLAINTIFF’S CLAIMS AGAINST THE EEOC 

“The United States, as sovereign, is immune from suit save as it consents to be sued.” 

United States v. Sherwood, 312 U.S. 584, 586 (1941) (citations omitted). The “Supreme Court 

has ruled sovereign immunity shields federal agencies from suit unless that agency waived 

sovereign immunity.” Reeves v. DSI Sec. Servs., 331 F. App’x 659, 661 (11th Cir. 2009) (citing 

Dep’t of the Army v. Blue Fox, Inc., 525 U.S. 255, 260 (1999)).  A waiver of sovereign immunity 

has been recognized as a “prerequisite for jurisdiction” in a suit against the United States (United 

States v. Mitchell, 463 U.S. 206, 212 (1983)) and “must be unequivocally expressed in statutory 

text.” Lane v. Pena, 518 U.S. 187, 192 (1996).   

Plaintiff has named the EEOC as a defendant in this action based on Plaintiff’s claim that 

the “EEOC process seldom [] provide[s] fair opportunities for Pro se Complainants.” Compl. at 

¶ 70 (D.E. 1).  As the EEOC was not Plaintiff’s employer, Title VII does not allow Plaintiff to 

obtain any relief against the EEOC.  See Reeves, 331 F. App’x at 661 (affirming dismissal of 

Title VII claim against the EEOC); Irwin v. Miami-Dade County Pub. Sch., 398 F. App’x 503, 

506 (11th Cir. 2010) (“The remedy for employment discrimination is to sue the discriminating 

employer, not the investigating agency”); see also Gibson v. Missouri Pac. R.R. Co., 579 F.2d 

                                                           
3 Plaintiff voluntarily retired from his employment with CBP on May 31, 2010 and he is not 
alleging in this matter that he was wrongfully terminated. 
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890, 891 (5th Cir. 1978) (“Title VII . . . confers no right of action against the enforcement 

agency.  Nothing done or omitted by EEOC affected [Plaintiff’s] rights.”); Smith v. Casellas, 119 

F.3d 33, 34 (D.C. Cir. 1997) (“We affirm, the district court’s dismissal of the complaint and do 

so in a published opinion in order to join our sister circuits in holding that Congress has not 

authorized, either expressly or impliedly, a cause of action against the EEOC for the EEOC’s 

alleged negligence or other malfeasance in processing an employment discrimination charge.”) 

(citations omitted).   

As the EEOC “is a federal agency, and there is no evidence in the record that the EEOC 

waived sovereign immunity” to be sued in this case, Plaintiff “is precluded from bringing suit 

against the EEOC under another provision of federal law.” Reeves, 331 F. App’x at 661 (citation 

omitted); accord Smith, 119 F.3d at 34.  Accordingly, the EEOC should be dismissed as a 

defendant in this action. 

II. PLAINTIFF FAILS TO STATE A CLAIM UNDER THE FALSE CLAIMS ACT  
 

 The False Claims Act (FCA), 31 U.S.C. § 3729 et seq., empowers the United States, or 

private citizens on behalf of the United States, to recover treble damages from those who 

knowingly make false claims for money or property upon the United States, or  who submit false 

information in support of such claims.  Plaintiff is not bringing an action on behalf of the United 

States and makes no allegations of fraud in his complaint.  Accordingly, Count IV of Plaintiff’s 

Complaint ― alleging a claim under the False Claims Act ― should be dismissed.  See Ercole v. 

LaHood, No. 07–CV–2049 (JFB)(AKT), 2011 WL 1205137, at *13 (E.D.N.Y. Mar. 29, 2011) 

(dismissing pro se federal employee’s FCA claim because plaintiff was “not bringing an action 

on behalf of the United States and ma[de] no allegations of fraud in his complaint”); Mack v. 

United States Postal Servs., No. 92-CV-0068 (FB), 1998 WL 546624, at *7 (E.D.N.Y. Aug. 26, 
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1998) (rejecting and dismissing pro se federal employee’s FCA claim as having not been brought 

“on behalf of the government”). 

III. PLAINTIFF’S WHISTLEBLOWER CLAIM SHOULD BE DISMISSED 
 
A. Plaintiff Has Failed To Exhaust His Administrative Remedies  

 
The Whistleblower Protection Act of 1989 (WPA) “provides protection to federal 

employees against agency reprisal for whistleblowing activities, such as disclosing illegal 

conduct, gross mismanagement, gross waste of funds, or acts presenting substantial dangers to 

health and safety.” See Hendrix v. Snow, 170 F. App’x 68, 78 (11th Cir. 2006) (citing 5 U.S.C. § 

2302(b)(8)).  The “Civil Service Reform Act (CSRA) provides the exclusive remedy for claims 

brought pursuant to the WPA.”  Fleeger v. Principi, 221 F. App’x 111, 115 (3d Cir. 2007) (citing 

Richards v. Kiernan, 461 F.3d 880, 885-86 (7th Cir. 2006)); accord Hendrix, 170 F. App’x at 

78-79.  Pursuant to the Civil Service Reform Act (CSRA), after a federal employee alleging a 

WPA violation files his claim with the Office of Special Counsel (OSC), the OSC investigates 

the claim and may thereafter petition the United States Merit Systems Protection Board (MSPB) 

on behalf of the employee if the OSC finds a violation.  Hendrix, 170 F. App’x at 79 (citing 5 

U.S.C. §§ 1214(a)(3), 1221).  If the OSC does not find a violation, the employee, himself, may 

seek review before the MSPB.  See Hendrix, 170 F. App’x. at 79.  The decision of the MSPB is 

then appealable to the U.S. Court of Appeals for the Federal Circuit.  Id. (citing 5 U.S.C. § 

7703); accord Best v. Adjutant Gen., State of Florida, Dept. of Military Affairs, 400 F.3d 889, 

891-92 (11th Cir. 2005) (conveying appellate jurisdiction to the “Federal Circuit”). 

 “The only way that an agency decision under the WPA may be reviewed by a federal 

court, other than the Federal Circuit, is if the plaintiff has filed a ‘mixed case’ complaint-that is, a 

complaint that raises, in addition to claims under the CSRA like whistleblowing, issues under 
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various anti-discrimination statutes.” Fleeger, 221 F. App’x at 115 (citing 5 U.S.C. § 

7703(b)(2)).   

 In this case, Plaintiff never raised a whistleblower claim when filing his administrative 

employment administrative complaint (see Exs. 1-4) and his failure to do so warrants the 

dismissal of his claim in this action.  See, e.g., Fleeger, 221 F. App’x at 115 (dismissing WPA 

claim because plaintiff “did not attempt to pursue such a claim and therefore did not exhaust her 

remedies”); Hamilton v. Geithner, 743 F. Supp. 2d 1, 13-14 (D.D.C. 2010) (dismissing WPA 

claim because “there [was] no evidence that [] plaintiff exhausted his administrative remedies 

before either the EEO office or the MSPB”); Floyd v. United States Dep’t of Homeland Sec., No. 

RDB-09-0735, 2009 WL 3614830, at *3 (D. Md. Oct. 27, 2009) (dismissing WPA claim for lack 

of exhaustion); Baney v. Mukasey, No. 3:06-CV-2064-L, 2008 WL 2673753, at *4 (N.D. Tex. 

Jun. 30, 2008) (finding lack of exhaustion based in part on “Plaintiff’s EEO complaint rais[ing] 

only racial discrimination claims [ . . . and] when an EEO officer for the BOP requested 

clarification of the issues raised in the EEO complaint, Plaintiff responded by reiterating his 

allegations of racial discrimination[ . . .and did] not mention anything about whistleblower 

retaliation”); Sperber v. Nicholson, No. C-3-05-363, 2007 WL 4165163, at *7 (S.D. Ohio Nov. 

19, 2007) (dismissing WPA claim for lack of exhaustion). 

B. Even If Plaintiff Properly Exhausted His Administrative Remedies ― Which 
He Did Not ― Plaintiff Fails To Allege Any “Protected Disclosures” 
Sufficient To State A Claim Under The WPA 
 

To establish a prima facie case of retaliation for whistleblowing activity, Plaintiff “must 

show both that he engaged in whistleblowing activity by making a disclosure protected under 5 

U.S.C. § 2302(b)(8), and that his protected disclosure was a contributing factor in a personnel 

action.” Yost v. Dep’t of Health and Human Sers., 4 F. App’x 900, 902 (Fed. Cir. 2001) (citing 5 
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U.S.C. §§ 1221(e)(1), 2302(b)(8)).  A critical element of the prima facie case is evidence that the 

accused decision-making official knew of the plaintiff’s disclosure. See Stanek v. Dep’t of 

Transp., 805 F.2d 1572, 1580 (Fed. Cir. 1986). “A protected disclosure is a disclosure which an 

employee reasonably believes evidences ‘(i) a violation of any law, rule, or regulation, or (ii) 

gross mismanagement, a gross waste of funds, an abuse of authority, or a substantial and specific 

danger to public health or safety.’” Yost, 4 F. App’x at 902 (citing 5 U.S.C. § 2302(b)(8)). 

Plaintiff fails to allege any protected disclosure or adverse employment action in response 

to that disclosure sufficient to state a WPA claim.  See Floyd, 2009 WL 3614830, at *3 (finding 

plaintiff to have failed to state a WPA claim when plaintiff did not “identify any protected 

disclosure, [or] allege any causally-related adverse personnel action”).  Moreover, Plaintiff’s 

“protected activity under Title VII and the ADEA does not constitute protected disclosures under 

the WPA.”  Stoyanov v. Winter, 643 F. Supp. 2d 4, 10 (D.D.C. 2009) 

IV. PLAINTIFF FAILS TO STATE A CLAIM UNDER THE CONSPIRACY TO 
OBSTRUCT JUSTICE ACT 
 
The Conspiracy to Obstruct Justice Act has three specific sections. Section 1 protects 

against conspiracies to prevent “officer[s] from performing duties.”4 Section 2 protects against 

conspiracies to intimidate a party, witness, or juror from attending or testifying in federal court.5  

                                                           
4 Section 1985(1) prohibits “two or more persons in any State or Territory conspire[ing] to 
prevent, by force, intimidation, or threat, any person from accepting or holding any office, trust, 
or place of confidence under the United States, or from discharging any duties thereof[.]”  42 
U.S.C. § 1985(1).  “The purpose of this section is to proscribe conspiracies that interfere with the 
performance of official duties by federal officers.” Morast v. Lance, 807 F.2d 926, 929 (11th Cir. 
1987) (citation omitted). 
 
5 The “elements of a conspiracy claim under § 1985(2) are: (1) a conspiracy; (2) to deter a 
witness by force, intimidation, or threat from attending or testifying before a United States court; 
(3) that results in injury to the plaintiff.” Moore v. Potter, 141 F. App’x 803, 806 (11th Cir. 
2005) (citing Morast, 807 F.2d at 929-30). 
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Section 3 protects against a conspiracy to deprive “persons of rights or privileges.”  42 U.S.C. § 

1985(1)-(3).   

After a liberal and searching examination of Plaintiff’s Complaint, it appears that 

Plaintiff is attempting to state a claim under section 3.  To “state a claim under § 1985(3), a 

plaintiff must allege: (1) defendants engaged in a conspiracy; (2) the conspiracy’s purpose was to 

directly or indirectly deprive a protected person or class the equal protection of the laws, or equal 

privileges and immunities under the laws; (3) a conspirator committed an act to further the 

conspiracy; and (4) as a result, the plaintiff suffered injury to either his person or his property, or 

was deprived of a right or privilege of a citizen of the United States.” Jimenez v. Wellstar Health 

Sys., 596 F.3d 1304, 1312 (11th Cir. 2010) (citing Johnson v. City of Fort Lauderdale, 126 F.3d 

1372, 1379 (11th Cir. 1997)).  Additionally, the second element requires a plaintiff show “some 

racial, or perhaps otherwise class-based, invidiously discriminatory animus behind the 

conspirators’ action.” Lucero v. Operation Rescue of Birmingham, 954 F.2d 624, 628 (11th Cir. 

1992) (citation omitted); see Trawinski v. United Techs., 313 F.3d 1295, 1299 (11th Cir. 2002) 

(requiring allegations supporting an “invidious discriminatory intent”). 

 Plaintiff’s Complaint fails to allege any facts to support a conspiracy by any individuals 

with an “invidiously discriminatory animus” towards either Plaintiff or individuals in his racial 

or age classification.  See, e.g., Mickens v. Tenth Judicial Circuit, 181 F. App’x 865, 876 (11th 

Cir. 2006) (affirming dismissal of § 1985(3) conspiracy claim because plaintiffs “failed to allege 

with specificity an agreement between the defendants to deprive the [plaintiffs] of their rights”); 

Bell v. Metro. Atlanta Rapid Transit Auth., No. 1:10–CV–1117–JEC, 2011 WL 1225899, at *6 

(N.D. Ga. Mar. 30, 2011) (dismissing conspiracy claim when plaintiff included “no allegations” 

supporting a “discriminatory animus”); Artubel v. Colonial Bank Group, Inc., No. 8:08-cv-179-
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T-23MAP, 2008 WL 3411785, at *13 (M.D. Fla. Aug. 8, 2008) (dismissing conspiracy claim 

when “complaint fail[ed] to allege facts sufficient to support an inference of race-based 

animus”); Sanders-Alloway v. Mabry, No. 2:06-cv-0419-MEF, 2008 WL 552648, at *5 (M.D. 

Ala. Feb. 27, 2008) (dismissing conspiracy claim when plaintiff failed to allege any facts 

substantiating an agreement and “no act in furtherance of the conspiracy”);  Leitgeb v. Kelley, 

510 F. Supp. 2d 1227, 1236 (N.D. Ga. 2007) (dismissing conspiracy claim and holding that “[i]n 

the absence of either an allegation that Defendants agreed to violate their rights, or that the 

agreement was motivated by class-based animus, a claim for conspiracy, whether to prevent 

participation in federal court proceedings or to deprive a person of equal protection under the 

law, fails as a matter of law”); Cromer v. Crowder, 273 F. Supp. 2d 1329, 1336 (S.D. Fla. 2003) 

(entering judgment for defendant on conspiracy claim because record did not “yield any 

evidence that Defendants concerted to undertake, nor actually took, any discriminatory action”). 

  Accordingly, Count V of Plaintiff’s Complaint ― alleging a conspiracy to obstruct 

justice ― should be dismissed.   

V. PLAINTIFF’S RETALIATION CLAIM SHOULD BE DISMISSED 
 
A. Plaintiff Has Failed To Exhaust His Administrative Remedies 

 
Before filing a Title VII action, “a federal employee must exhaust h[is] administrative 

remedies.” Andrews-Willmann v. Paulson, 287 F. App’x 741, 745 (11th Cir. 2008) (citing 

Crawford v. Babbitt, 186 F.3d 1322, 1326 (11th Cir. 1999), 42 U.S.C. § 2000e-16(c)).  “The 

purpose of [requiring the] exhaustion [of administrative remedies] is to give [an] agency the 

information it needs to investigate and resolve the dispute between the employee and the 

employer.” Wade v. Sec’y of Army, 796 F.2d 1369, 1377 (11th Cir. 1986). 

On February 22, 2009, Plaintiff filed a formal EEO Complaint (see Ex. 1).  On March 18, 
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2009, Defendant ― based on Plaintiff’s formal EEO Complaint ― notified Plaintiff that the 

following claims were accepted for investigation: 

Whether Customs and Border Protection discriminated against Complainant, CBP 
Officer, GS-1895-11, assigned to the Miami International Airport. Miami, FL. 
based on his race/national origin/color (African American/Black) and age (Date of 
Birth: April 26, 1945) when: (1) on or around November 12. 2008, he was 
removed from field duties with the Anti-Terrorism Contraband Enforcement 
Team (AT-CET), assigned desk duties and not permitted to work overtime in the 
field; (2) on or around January 21, 2009, he was notified that his bid rotation was 
denied; and (3) on February 16, 2009, he was assigned to Passenger Control. 

 
Ex. 2 at 1-2.  In its claim construction letter, CBP notified Plaintiff that “[i]f [he] disagree[d] 

with the issues,” he was to notify CBP “in writing within 15 days of the date of receipt of th[e] 

letter” and “[i]f no response was received,” CBP would “assume that [Plaintiff] agree[d] with the 

issues and w[ould] proceed with the investigation of the complaint.”  Id. at 2.   Plaintiff did not 

respond to CBP’s construction letter, offered no amendments to his formal EEO complaint, and 

proceeded with an administrative litigation of his EEO claims.  On November 16, 2010, 

Administrative Judge (AJ) Ana M. Lehmann found that Plaintiff had not established that he was 

the victim of race and age discrimination.  See Ex. 3 at 9; see also Ex. 4 (identifying the specific 

claims raised by Plaintiff).  Because Plaintiff never presented a retaliation claim for evaluation at 

the administrative level, Plaintiff’s instant attempt to now claim retaliation should be dismissed.  

See, e.g., Andrews-Willmann v. Paulson, 287 F. App’x 741, 744, 746 (11th Cir. 2008) (affirming 

judgment for Government when plaintiff failed to exhaust his administrative remedies on his 

retaliation claim even after the Government afforded him an opportunity to amend the 

construction of his EEO complaint); Ramon v. AT & T Broadband, 195 F. App’x 860, 866 (11th 

Cir. 2006) (affirming district court’s finding that plaintiff did not exhaust her administrative 

remedies on her claim of retaliation); Hillemann v. Univ. of Central Fla., 167 F. App’x 747, 749-
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50 (11th Cir. 2006) (affirming summary judgment on retaliation claim when “[t]he EEOC charge 

was silent about . . . retaliation”); Green v. Elixir Indus., Inc., 152 F. App’x 838, 840-41 (11th 

Cir. 2005) (affirming summary judgment on retaliation claim because “all of the factual 

allegations contained in Green’s EEOC charge relate[d] to his termination and none relate[d] to a 

retaliation claim”). 

 The United States Court of Appeals decision in Andrews-Willmann v. Paulson is 

instructive as to why Plaintiff’s retaliation claim should be dismissed for failure to exhaust 

administrative remedies.  In Andrews-Willmann, plaintiff “filed a formal EEO complaint with the 

Treasury Department.” 287 F. App’x at 744.  Based on a review of plaintiff’s complaint, the 

agency issued a letter to plaintiff that construed her complaint as “harassment on the bas[is] of 

her physical disability [] and/or retaliation for prior EEO complaint activity” and listed” [] “five 

[specific] activities for investigation.” Id.  Moreover, the agency gave plaintiff “fifteen days to 

notify the agency if she disagreed with the claims listed in the letter.” Id.  Plaintiff raised no 

objections “to the claims as identified in the letter.” Id.  The agency found no discrimination and 

the EEOC affirmed the agency’s determination and issued a right to sue letter.  Id.  Plaintiff then 

commenced a federal court action.  When plaintiff attempted to assert a “retaliatory failure-to-

promote claim” in the first instance in federal court, the district court found that plaintiff failed to 

exhaust administrative remedies on that claim and entered judgment for the Government.  Id. at 

745.   The Eleventh Circuit affirmed and stated: 

[D]uring the administrative process, the Treasury Department identified from 
Andrews Willmann’s complaint five alleged retaliatory acts of harassment, none 
of which involved a failure to promote. Andrews-Willmann was given an 
opportunity to object to the claims identified, but did not.  Because Andrews-
Willmann failed to present a retaliatory failure-to-promote claim in her EEO 
complaint, the agency did not investigate or develop a factual record on such a 
claim. Accordingly, the district court did not err in concluding that Andrews-
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Willmann failed to exhaust her failure-to-promote claim. 

Id. at 746 (emphasis added). 

 As in Andrews-Willmann, Plaintiff was provided a claim construction letter that identified 

the type of discrimination he was claiming and the specific actions that were being investigated.  

See Ex. 2. at 1-2.  Moreover, as in Andrews-Willmann, Plaintiff was given an opportunity to 

object to the claims as construed and chose not to.  Consistent with the Eleventh Circuit’s 

decision, Plaintiff’s purported retaliation claim ― now appearing for the first time and not 

identified in CBP’s construction letter ― should be dismissed for failure to exhaust 

administrative remedies. 

B. Even If Plaintiff Exhausted His Administrative Remedies ― Which He Did 
Not ― Plaintiff Fails To State A Claim Of Retaliation 

In order to establish a prima facie case of retaliation, Plaintiff must show that: (1) he 

engaged in statutorily protected expression; (2) he suffered an adverse employment action; and 

(3) there was a causal link between the protected expression and the adverse action.  See Palmer 

v. Albertson’s LLC, No. 10–11488, 2011 WL 1045780, at *3 (11th Cir. Mar. 23, 2011); Smalley 

v. Holder, No. 09-cv-21253, 2011 WL 649355, at *9 (S.D. Fla. Feb. 22, 2011).  To establish an 

actionable “adverse action,” plaintiff must “show an employment act which is ‘material and 

significant and not trivial,” one which “might have dissuaded a reasonable worker from making 

or supporting a charge of discrimination.” Burgos-Stefanelli v. Napolitano, No. 09-cv-60118, 

2010 WL 785802, at *9 (S.D. Fla. Mar. 5, 2010) (citations omitted); see also Davis v. Town of 

Lake Park, Florida, 245 F.3d 1232, 1239 (11th Cir. 2001) (holding “an employee must show a 

serious and material change in the terms, conditions, or privileges of employment   . . . [,] as 

viewed by a reasonable person in the circumstances” in order to establish an adverse 
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employment action) (emphasis in original).  To establish a causal connection between EEO 

activity and retaliatory conduct, a plaintiff “must show that the decisionmaker was aware of the 

protected activity.” Walton-Horton v. Hyundai of Alabama, 402 F. App’x 405, 2010 WL 

4121303, at *4 (11th Cir. 2010) (quoting Higdon v. Jackson, 393 F.3d 1211, 1220 (11th Cir. 

2004)). 

For the following reasons, Plaintiff’s Complaint fails to state a claim of retaliation.  First, 

Plaintiff filed a complaint of discrimination on February 22, 2009 (see Ex. 1) and fails to allege 

any retaliatory action post-dating the filing of his EEO complaint.  Second, while Plaintiff sought 

EEO counseling on December 8, 2008 (see Compl. at ¶ 16; Ex. 1 at 2, ¶19), Plaintiff’s 

Complaint fails to allege any facts by which this Court could conclude that any of Plaintiff’s 

colleagues ― especially CBP “decision makers” ― were even aware of his verbal request for 

EEO counseling and retaliated against him in response.  Third, Plaintiff fails to allege any facts, 

which would constitute adverse employment actions.  While Plaintiff alleges that he was not 

allowed to bid on a new position while there was an ongoing investigation into his actions 

relating to the detaining of airport employees on November 12, 2008 (see Compl. at ¶¶ 26, 31), 

such an event did not alter the terms of Plaintiff’s employment.  See Entrekin v. City of Panama 

City Florida, 376 F. App’x 987, 995 (11th Cir. 2010) (finding an investigation into plaintiff that 

did not ultimately lead to any action taken against him not to constitute an “adverse action”); 

Rademakers v. Scott, 350 F. App’x 408, 408, 413 (11th Cir. 2009) (finding investigation into 

“inappropriate conduct” not to constitute an adverse event).  Moreover, a temporary transfer 

during the course of an investigation ― that does not result in the loss of pay or rank ― does not 

constitute an adverse event.  See Barnhart v. Wal–Mart Stores, Inc., 206 F. App’x 890, 893 (11th 

Cir. 2006) (finding neither a lateral transfer not resulting in lesser pay or responsibilities, nor the 

Case 1:11-cv-20651-JJO   Document 14-1   Entered on FLSD Docket 04/27/2011   Page 14 of 19



15 
 

refusal to give an employee such a transfer to constitute an adverse event).  Fourth, Plaintiff fails 

to allege any facts that would even establish a causal link between his verbal request for EEO 

counseling and CBP’s investigation of the events of November 12, 2008, especially when 

Plaintiff concedes that CBP’s investigation commenced prior to Plaintiff’s request for EEO 

counseling (see Compl. at ¶ 28). 

For all these reasons, Plaintiff’s claim of retaliation should be dismissed. 

VI. PLAINTIFF FAILS TO STATE A CLAIM OF RACE AND AGE 
DISCRIMINATION 
 
Dismissal for failure to state a claim is proper if the factual allegations are not “enough to 

raise a right to relief above the speculative level.” Edwards v. Prime, Inc., 602 F.3d 1276, 1291 

(11th Cir. 2010) (quoting Rivell v. Private Health Care Sys., Inc., 520 F.3d 1308, 1309 (11th Cir. 

2008), Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)).  To survive a motion to dismiss, a 

plaintiff’s complaint must include “enough facts to state a claim to relief that is plausible on its 

face.” Twombly, 550 U.S. at 570.  “Stated differently, the factual allegations in the complaint 

must possess enough heft to set forth a plausible entitlement to relief.” Edwards, 602 F.3d at 

1291 (citations omitted).  A plaintiff’s obligation to provide the “grounds” of his “entitlement to 

relief” requires more than “labels and conclusions,” and a “formulaic recitation of the elements 

of a cause of action will not do.”  Twombly, 550 U.S. at 555.  Absent the necessary factual 

allegations, “unadorned, the-defendant-unlawfully-harmed-me accusation[s]” will not suffice.  

Ashcroft v. Iqbal, --- U.S. ----, 129 S. Ct. 1937, 1949 (2009).  While a discrimination “complaint 

need not allege facts sufficient to make out a classic McDonnell Douglas prima facie case,” it 

must “provide enough factual matter (taken as true) to suggest intentional [] discrimination.” 

Davis v. Coca-Cola Bottling Co. Consol., 516 F.3d 955, 974 (11th Cir. 2008) (emphasis added).   
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 Title VII prohibits an employer from discharging or otherwise discriminating against a 

person based on the person’s race, color, religion, sex, or national origin, or retaliating against an 

employee for reporting discrimination. See 42 U.S.C. § 2000e, et seq.  The ADEA prohibits age 

discrimination in employment.  See 29 U.S.C. § 633a(a).6   

To “establish a prima facie case of disparate treatment, Plaintiff must demonstrate that 

(1) he is a member of a protected class; (2) he was subjected to an adverse employment action; 

and (3) his employer treated similarly situated employees outside of her protected class more 

favorably than she was treated.  See Smalley, 2011 WL 649355, at *3 (citing Burke-Fowler v. 

Orange County, 447 F.3d 1319, 1323 (11th Cir. 2006)).  For purpose of disparate impact 

analysis, the “comparator employee[s] Plaintiff identifies must be similarly situated “in all 

relevant respects.” Dawson v. Miami-Dade County, No. 07-cv-20126, 2008 WL 1924266, at *9 

(S.D. Fla. Mar. 11, 2008) (emphasis added) (citing Phillips v. Aaron Rents, Inc., 262 F. App’x 

202, 208 (11th Cir. 2008), Wilson v. B/E Aerospace, Inc., 376 F.3d 1079, 1091 (11th Cir. 2004)).  

In his Complaint, Plaintiff fails to allege even generally that similarly situated individuals 

outside his protected group engaged in similar conduct, but received more favorable treatment 

under the same circumstances.  Plaintiff’s pleading deficiency warrants the dismissal of his 

claims of race and age discrimination.  See, e.g., Hopkins v. Saint Lucie County Sch. Bd., 399 F. 

                                                           
6 Count III of Plaintiff’s Complaint also appears to be based on the Vietnam Era Veterans 
Readjustment Assistance Act of 1974 (VEVRAA).  See Compl. at Count III (D.E. 1)).  
According to the United States Supreme Court, “this Act was designed for the purpose of 
protecting against discrimination ‘motivated solely by reserve status.’” Brown v. Orgill Bros. & 
Co., No. 93-1074-CIV-J-20, 1993 WL 548816, at *2 (M.D. Fla. Oct. 8, 1993) (quoting Monroe 
v. Standard Oil Co., 452 U.S. 549, 559 (1981)) (emphasis in original).  “Because Plaintiff’s 
Complaint sets forth a mixed motive theory of recovery, also alleging discrimination on the basis 
of race [and age], his claim under VEVRAA is not actionable in this Court.” Brown, 1993 WL 
548816, at *2. 
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App’x 563, 566 (11th Cir. 2010) (affirming dismissal of pro se complaint alleging disparate 

treatment when plaintiff “provide[d] no facts that would allow a court to infer that the school 

district treated those outside the class of African-American males more favorably”); Crawford v. 

City of Tampa, 397 F. App’x 621, 623 (11th Cir. 2010) (affirming dismissal of pro se complaint 

alleging disparate treatment when plaintiff “failed to identify appropriate comparators whose 

treatment would indicate race-based disparity”) (citation omitted). 

CONCLUSION 

 For all these reasons, Plaintiff’s Complaint should be dismissed in its entirety. 

Dated: April 27, 2011    Respectfully submitted,     

WIFREDO A. FERRER 
      UNITED STATES ATTORNEY 
 
                           By: s/ Christopher Macchiaroli                            
      Christopher Macchiaroli (No. A5501305) 
                                       Assistant United States Attorney 
      Email: Christopher.Macchiaroli@usdoj.gov  
      United States Attorney’s Office 
                                       99 N.E. 4th Street, Suite 300 
                                       Miami, Florida 33132 
      Tel. No. (305) 961-9420 
                               Fax No. (305) 530-7139                                        
 

Counsel for Defendants 
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in Support of Defendants’ Motion to Dismiss” with the Clerk of the Court using CM/ECF.  I also 

certify that the foregoing document is being served this day on all counsel of record or pro se 

parties identified on the attached Service List in the manner specified, either via transmission of 

Notices of Electronic Filing generated by CM/ECF or in some other authorized manner for those 

counsel or parties who are not authorized to receive electronically Notices of Electronic Filing. 

 
      /s/Christopher Macchiaroli   
      Christopher Macchiaroli 
      Assistant United States Attorney 
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OMB No. 1610-0001 Ex

DEPARTMENT OF HOMELAND SECURITY FOI
EXHIBIT A1

INDIVIDUAL COMPLAINT OF EMPLOYMENT
DISCRIMINATION FEB 2 4 2009

(Use this form for original complaints and amendments.)

PART 1 COMPLAINANT IDENTIFICATION

DEPARTMt:N I GA~t: NUMtH:K •

() 3()(g~ -tFj0\0'/

2. TELEPHONE/FAX Include Area Code

1. NAME (Last. First. Middle Initial)

HUMPHREY, Kenneth D

3. HOME ADDRESS (You must notifY the Department of any change of
address while complaint is pending, or your complaint may be

. dismissed.)

1750 N.E. 191st Street, D209
Miami, FL 33179

Zip Code

33122
State

FL

o Probationary IZJ Career/Career Conditional

City

Miami

o Applicant

6. EMPLOYMENT STATUS IN RELATION TO THIS COMPLAINT

5. NAME AND ADDRESS OF ORGANIZATION WHERE YOU WORK (If a
Department of Homeland Security Employee)

Bureau or Component DHS/CBP

CUSTOMS and BORDER PROTECTION
OffICE! and Organizational Unit

Passenger Control/Baggage Control
Street Address

MIAMI INTERNATIONAL AIRPORT

Fax 786-274-7333

FaxWork 305-331-0366

Home 786-274-1919

4. IF YOU ARE A CURRENT OR FORMER EMPLOYEE OF THE
FEDERAL GOVERNMENT, LIST YOUR RECENT TITLE,
SERIES, AND GRADE.

Title
CBPO

o Uniformed Service Member

D Former Employee/Member

DRetired

FEB 2 4 2009
Date Left Department

Series 1895 Grade 11-5 1ZI Other (Specify)

Date of Retirement
current employee

7. I certify that!!! statements made in this complaint are true-, complete, and cor ect to the best of my knowledge and
belief.

IG DATE

0212212009

8. YOU MAY REPRESENT YOURSELF IN THIS COMPLAINT OR YOU MAY CHOOSE SO EONE 0 REPRESENT YOU. YOUR
REPRESENTATIVE DOES NOT HAVE TO BE AN ATTORNEY. YOU MAY CHANGE YO IGNATION OF A REPRESENTATIVE AT A
LATER DATE, BUT YOU MUST NOTIFY THE DEPARTMENT IMMEDIATELY IN WRITING OF ANY CHANGE, AND YOU MUST INCLUDE
THE SAME INFORMATION REQUESTED IN THIS PART.

"I hereby designate (Please Print Name) Kenneth D Humphrey (self) to serve
as my representative during the course of this complaint. I understand that my representative Is authorized to act
on my behalf."

Is the representative an attorney? DYES

9. REPRESENTATIVE'S MAILING ADDRESS 10. REPRESENTATIVE'S EMPLOYER (If Federa/ Agency)

FIRM/ORGANIZAnON

(same as above)
(same as above)

STREET ADDRESS

CITY, STATE, & ZIP CODE

DHS Form 3090-1 (9/04)

11. REPRESENTATIVE'S TELEPHONE/FAX (In lude Area Code)
Telephone Fax

Page 1 of 2

00022

000022
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