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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 11-60085-CIV-JORDAN
MAGISTRATE JUDGE P.A. WHITE

JOSEPH LEWIS BLUE,     :

Plaintiff,    :

v.    :    REPORT OF
MAGISTRATE JUDGE

DETECTIVE CASTRO, 
et al.,                   :

Defendants.    :
                            

         I. Introduction

The pro-se plaintiff, Joseph Lewis Blue, filed a civil rights

complaint pursuant to 42 U.S.C. §1983 (DE#1) and is proceeding in

forma pauperis (DE#6). The plaintiff alleges excessive use of force

upon arrest and is seeking monetary damages.

This civil action is before the Court for an initial screening

pursuant to 28 U.S.C. §1915.

II.  Analysis

A.  Applicable Law for Screening 

As amended, 28 U.S.C. §1915 reads in pertinent part as

follows:

Sec. 1915 Proceedings in Forma Pauperis

*   *   *
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(e)(2) Notwithstanding any filing fee, or
any portion thereof, that may have been paid,
the court shall dismiss the case at any time
if the court determines that –

*   *   *

(B) the action or appeal –

*   *   *

(i)  is frivolous or malicious;

(ii) fails to state a claim on which
relief may be granted; or

(iii) seeks monetary relief from a
defendant who is immune from such
relief.

This is a civil rights action. Such actions require the

deprivation of a federally protected right by a person acting under

color of state law. See 42 U.S.C. 1983; Polk County v Dodson, 454

U.S.312 (1981); Whitehorn v Harrelson, 758 F. 2d 1416, 1419 (11

Cir. 1985. The standard for determining whether a complaint states

a claim upon which relief may be granted is the same whether under

28 U.S.C. §1915(e)(2)(B) or Fed.R.Civ.P. 12(b)(6) or (c).  See

Mitchell v. Farcass, 112 F.3d 1483, 1490 (11 Cir. 1997)(“The

language of section 1915(e)(2)(B)(ii) tracks the language of

Federal Rule of Civil Procedure 12(b)(6)”). A complaint is

“frivolous under section 1915(e) “where it lacks an arguable basis

either in law or in fact.” Neitzke v. Williams, 490 U.S. 319, 325

(1989); Bilal v. Driver, 251 F.3d 1346, 1349 (11 Cir.), cert.

denied, 534 U.S. 1044 (2001).  Dismissals on this ground should

only be ordered when the legal theories are “indisputably

meritless,” id., 490 U.S. at 327, or when the claims rely on

factual allegations that are “clearly baseless.” Denton v.

Hernandez, 504 U.S. 25, 31 (1992).  Dismissals for failure to state

a claim are governed by the same standard as Federal Rule of Civil
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Procedure 12(b)(6).  Mitchell v. Farcass, 112 F.3d 1483, 1490 (11

Cir. 1997)(“The language of section 1915(e)(2)(B)(ii) tracks the

language of Federal Rule of Civil Procedure 12(b)(6)”).  In order

to state a claim, a plaintiff must show that conduct under color of

state law, complained of in the civil rights suit, violated the

plaintiff's rights, privileges, or immunities under the

Constitution or laws of the United States.  Arrington v. Cobb

County, 139 F.3d 865, 872 (11 Cir. 1998).  

To determine whether a complaint fails to state a claim upon

which relief can be granted, the Court must engage in a two-step

inquiry.  First, the Court must identify the allegations in the

complaint that are not entitled to the assumption of truth. Bell

Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)).  Twombly

applies to §1983 prisoner actions.  See Douglas v. Yates, 535 F.3d

1316, 1321 (11 Cir. 2008).  These include “legal conclusions” and

“[t]hreadbare recitals of the elements of a cause of action [that

are] supported by mere conclusory statements.”  Second, the Court

must determine whether the complaint states a plausible claim for

relief.  Id.  This is a “context-specific task that requires the

reviewing court to draw on its judicial experience and common

sense.”  The plaintiff is required to plead facts that show more

than the “mere possibility of misconduct.”   The Court must review

the factual allegations in the complaint “to determine if they

plausibly suggest an entitlement to relief.”  When faced with

alternative explanations for the alleged misconduct, the Court may

exercise its judgment in determining whether plaintiff's proffered

conclusion is the most plausible or whether it is more likely that

no misconduct occurred.1 
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could be granted there must be an allegation of a specific physical injury, i.e.,
an injury which is an “observable or diagnosable medical condition requiring
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B.  Factual Allegations

The plaintiff names as defendants Ft. Lauderdale Police

Detectives Castro, Marcus, Agular, Moceri, Koepke, Dodge and

Florence. He alleges that on the evening of September 15, 2010, the

detectives entered his motel room and placed him in handcuffs. He

claims that while remaining in handcuffs, he laid on his stomach on

the bathroom floor to indicate non-resistance and the officers

began kicking and punching him. He fails to allege any injuries.

Claims of excessive force by police officers are cognizable

under 42 U.S.C. §1983, as are claims that officers who were present

failed to intervene. Fundiller v. City of Cooper City, 777 F.2d

1436 (11 Cir. 1985).  A claim that a law enforcement officer used

excessive force in the course of an arrest, an investigatory stop,

or any other seizure of a free citizen is to be analyzed under the

Fourth Amendment and its "reasonableness" standard.  Graham v.

Connor, 490 U.S. 386 (1989)("all claims that law enforcement

officers have used excessive force-deadly or not-in the course of

an arrest, investigatory stop, or other 'seizure' of a free citizen

should be analyzed under the Fourth Amendment and its

'reasonableness' standard”); Ortega v. Schram, 922 F.2d 684, 694

(11 Cir. 1991).  

The plaintiff has stated a claim for use of excessive force

upon arrest. However, the plaintiff has failed to include his

specific injuries resulting from this incident. This may cause the

complaint to be dismissed. See: 42 U.S.C. §1915 e(e).2 He will be
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permitted an opportunity to supplement the complaint with his

resulting injuries. The plaintiff is cautioned that he will sign

the amendment under penalty of perjury. 

III. Recommendation

1. On or before March 30, 2011, the plaintiff shall be

permitted to amend his complaint solely for the purpose of

including his injuries resulting from the alleged use of

unlawful force. 

2.  The plaintiff must label his pleading “Amended Complaint”

and refer to Case No. 11-60085-Civ-Jordan.

2. Upon review of the Amendment, service will be ordered upon
all named defendants if required.

3. Failure to amend his complaint to include specific injuries
resulting from the alleged use of unlawful force may result in
dismissal of this case.

Objections to this Report may be filed with the District Judge

within fourteen days following receipt. 

Dated at Miami, Florida, this 28th day of February, 2011.

                              
UNITED STATES MAGISTRATE JUDGE

Case 0:11-cv-60085-AJ   Document 8   Entered on FLSD Docket 02/28/2011   Page 5 of 6



6

cc: Joseph Lewis Blue, Pro Se
#571008510
Paul Rein Detention Facility
Address of record
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
CASE NO. 11-60085-CIV-JORDAN/WHITE 

 
 
 

JOSEPH LEWIS BLUE, 
 

Plaintiff, 
 

vs. 
 
DETECTIVE JEFFREY CASTRO,  et al., 
 

Defendants. 
                                                                         / 

 
DEFENDANTS’ ANSWER AND AFFIRMATIVE DEFENSES TO 

PLAINTIFF’S AMENDED COMPLAINT [DE 11 & DE 13] 
 
 Defendants, DETECTIVE JEFFREY CASTRO (“CASTRO”), DETECTIVE JASON 

MARCUS (“MARCUS”), DETECTIVE ANTHONY AGULAR (“AGULAR”), DETECTIVE 

MATTHEW MUCERI (“MUCERI”), DETECTIVE BILLY KOEPKE (“KOEPKE”), DETECTIVE 

BRIAN DODGE (“DODGE”) and DETECTIVE MICHAEL FLORENCE (“FLORENCE”), by and 

through their undersigned counsel, hereby file their Answer and Affirmative Defenses to Plaintiff,  

JOSEPH LEWIS BLUE’s (“BLUE”) Amended Complaint [DE 11 & DE 13], and state as follows: 

 1. CASTRO, MARCUS, AGULAR, MUCERI, KOEPKE, DODGE, and FLORENCE 

deny each and every allegation contained within BLUE’s Amended Complaint herein not 

specifically admitted and demand strict proof thereof.  

AFFIRMATIVE DEFENSES 

2. CASTRO, MARCUS, AGULAR, MUCERI, KOEPKE, DODGE, and FLORENCE 

allege and assert that they are entitled to qualified immunity because they did not act in any way that 

would violate any clearly established rights guaranteed to BLUE, under the Constitution of the 
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United States and/or under any statutory law, of which a reasonable person and/or reasonable police 

officer would have known. 

3. CASTRO, MARCUS, AGULAR, MUCERI, KOEPKE, DODGE, and FLORENCE 

allege and assert that they acted in good faith, and acted without malice, and acted with probable 

cause, arguable probable cause, and/or reasonable suspicion. 

4. CASTRO, MARCUS, AGULAR, MUCERI, KOEPKE, DODGE, and FLORENCE 

allege and assert that the actions taken by them, including any use of force, were reasonable upon 

objective evaluation and not so grossly disproportionate to the need to take those actions so as to 

warrant recovery pursuant to 42 U.S.C. §1983. 

5. CASTRO, MARCUS, AGULAR, MUCERI, KOEPKE, DODGE, and FLORENCE 

allege and assert that, at all times material, they used only such force as was reasonable or necessary 

under the circumstances. 

6. CASTRO, MARCUS, AGULAR, MUCERI, KOEPKE, DODGE, and FLORENCE 

allege and assert that BLUE unjustifiably resisted lawful arrest with and/or without violence as 

prohibited by § 776.051, §843.01, and/or §843.02, Fla.Stat. 

7. CASTRO, MARCUS, AGULAR, MUCERI, KOEPKE, DODGE, and FLORENCE 

allege and assert that any use of force against BLUE was justifiable, as enumerated in §776.05, 

§776.051, and/or §776.07, Fla.Stat., in self defense, and in the protection of others, or to prevent 

escape. 

8. CASTRO, MARCUS, AGULAR, MUCERI, KOEPKE, DODGE, and FLORENCE 

allege and assert that under the facts of this case, there existed no conduct warranting intervention, 

and/or they were under no obligation or duty to intervene because they were not in a position to, or 

they did not have a realistic opportunity to, intervene in any alleged conduct.  

9. CASTRO, MARCUS, AGULAR, MUCERI, KOEPKE, DODGE, and FLORENCE 
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allege and assert that BLUE’s conduct is the sole cause of his alleged damages and/or injuries. 

10. CASTRO, MARCUS, AGULAR, MUCERI, KOEPKE, DODGE, and FLORENCE 

allege and assert that BLUE has failed to mitigate his damages. 

11. CASTRO, MARCUS, AGULAR, MUCERI, KOEPKE, DODGE, and FLORENCE 

allege and assert that, at all times material, there were  reasonably relying upon information obtained 

in their capacity as law enforcement officers and/or were reasonably relying upon the good faith 

representations of, and information provided by, fellow law enforcement officers.   

DEMAND FOR ATTORNEY’S FEES 

 12. CASTRO, MARCUS, AGULAR, MUCERI, KOEPKE, DODGE, and FLORENCE 

further demand reasonable attorneys’ fees and costs pursuant to 42 U.S.C. §1988, should they 

prevail in this action. 

RESERVATION OF RIGHTS 

 13. CASTRO, MARCUS, AGULAR, MUCERI, KOEPKE, DODGE, and FLORENCE 

reserve the right to amend and supplement these affirmative defenses adding such affirmative 

defenses as may appear to be appropriate upon further discovery being conducted in this case.  

WHEREFORE, having fully answered BLUE’s Amended Complaint, CASTRO, MARCUS, 

AGULAR, MUCERI, KOEPKE, DODGE, and FLORENCE pray it be dismissed with prejudice and 

costs and fees awarded to CASTRO, MARCUS, AGULAR, MUCERI, KOEPKE, DODGE, and 

FLORENCE.  
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Dated:  June 10, 2011     Respectfully submitted, 
 
  
            s/Alain E. Boileau               
       ALAIN E. BOILEAU (0148598) 
       aeb@mcintoshschwartz.com  
       McINTOSH SCHWARTZ, P.L. 
       888 Southeast 3rd Avenue, Suite 500 
       Fort Lauderdale, Florida 33316 
       Telephone: (954) 660-9888 
       Facsimile:   (954) 660-9872 
 
 
 
 
 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on June 10, 2011, I electronically filed the foregoing document with the 

Clerk of the Court using CM/ECF. I also certify that the foregoing document is being served this day 

on all counsel of record or pro se parties identified on the attached Service List in the manner 

specified, either via transmission of Notices of Electronic Filing generated by CM/ECF or in some 

other authorized manner for those counsel or parties who are not authorized to receive electronically 

Notices of Electronic Filing.  

      
            s/Alain E. Boileau                                
         ALAIN E. BOILEAU 
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JOSEPH BLUE v. JEFFREY CASTRO, et al. 
CASE NO: 11-60085-CIV-JORDAN/WHITE 

 
 

Service List 
 
 
 
Joseph Lewis Blue, Pro Se 
#571008510 
Paul Rein Detention Facility 
P.O. Box 407003 
Fort Lauderdale, FL 33340 
[via regular U.S. Mail] 
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

MIAMI DIVISION

CASE NO. 11-60085-CIV-JORDAN

JOSEPH LEWIS BLUE

Plaintiff

vs.

JEFFERY CASTRO, et al.,

Defendants
____________________________________

)
)
)
)
)
)
)
)

ORDER SETTING TRIAL AND PRETRIAL DEADLINES

This case is set for trial during the Court’s two-week trial calendar beginning on April 10,

2012.  Calendar call will be held at 9 a.m. on April 2, 2012  in the Wilkie Ferguson, Jr. United States

Courthouse, Room 10-1.  No pre-trial conference will be held unless a party requests one no later

than 30 days prior to the calendar call or the Court determines that one is necessary.

The parties shall submit joint pre-trial stipulation and proposed jury instructions by no later

than March 6, 2012.  

DONE and ORDERED in chambers in Miami, Florida, this 12  day of December, 2011.th

_______________________
Adalberto Jordan
United States District Judge

Copy to: All Counsel of Record

Joseph Blue, pro se
103239
Jackson Work Camp
5607 Highway 71 North 
Malone, FL 32445 
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

MIAMI DIVISION

CASE NO. 11-60085-CIV-JORDAN

JOSEPH LEWIS BLUE

Plaintiff

vs.

JEFFERY CASTRO, et al.,

Defendants
____________________________________

)
)
)
)
)
)
)
)

Amended ORDER SETTING TRIAL AND PRETRIAL DEADLINES

This case is set for trial during the Court’s two-week trial calendar beginning on April 9,

2012.  Calendar call will be held at 9 a.m. on April 3, 2012  in the Wilkie Ferguson, Jr. United States

Courthouse, Room 10-1.  No pre-trial conference will be held unless a party requests one no later

than 30 days prior to the calendar call or the Court determines that one is necessary.

The parties shall submit joint pre-trial stipulation and proposed jury instructions by no later

than March 6, 2012.  

DONE and ORDERED in chambers in Miami, Florida, this 12  day of December, 2011.th

_______________________
Adalberto Jordan
United States District Judge

Copy to: All Counsel of Record

Joseph Blue, pro se
103239
Jackson Work Camp
5607 Highway 71 North 
Malone, FL 32445 
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ALAIN E. BOILEAU, P.A.   •   POST OFFICE BOX 880687  •  BOCA RATON, FLORIDA 33488   •   TELEPHONE (561) 901-2283   •   AEBLAWFIRM@GMAIL.COM 
 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

CASE NO. 11-60085-CIV-JORDAN/WHITE 

 

JOSEPH LEWIS BLUE, 

 

Plaintiff, 

 

vs. 

 

JEFFREY CASTRO, et al., 

 

Defendants. 

                                                                         / 

  

MOTION TO WITHDRAW AS COUNSEL 

The undersigned counsel, ALAIN E. BOILEAU, hereby moves for an Order permitting him 

to withdraw as counsel for Defendants JEFFREY CASTRO (“CASTRO”), JASON MARCUS 

(“MARCUS”), ANTHONY AGULAR (“AGULAR”), MATTHEW MOCERI (“MOCERI”), BILLY 

KOEPKE (“KOEPKE”), BRIAN DODGE (“DODGE”), and MICHAEL FLORENCE 

(“FLORENCE”), in this matter, and states in support as follows: 

 

1. Effective August 15, 2011, the undersigned counsel, ALAIN E. BOILEAU, left and 

ceased his association with the law firm of McIntosh Schwartz, P.L., and has formed his own law 

firm of Alain E. Boileau, P.A. 

2. CASTRO, MARCUS, AGULAR, MOCERI, KOEPKE, DODGE, and FLORENCE 

continue to be represented by current counsel of record, ROBERT H. SCHWARTZ, of the law firm 

of McIntosh Schwartz, P.L. 

3. Due to Plaintiff’s incarceration, and current pro se status, the undersigned counsel 

has been unable to confer with Plaintiff to determine whether Plaintiff has any objection to the relief 

sought herein. 
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ALAIN E. BOILEAU, P.A.   •   POST OFFICE BOX 880687  •  BOCA RATON, FLORIDA 33488   •   TELEPHONE (561) 901-2283   •   AEBLAWFIRM@GMAIL.COM 
 

WHEREFORE, the undersigned counsel, ALAIN E. BOILEAU, respectfully requests the 

Court issue an Order relieving him of any further responsibility as counsel of record in this matter. 

Dated:  January 10, 2012    Respectfully submitted, 

       

 

 s/Alain E. Boileau   

       ALAIN E. BOILEAU (0148598) 

aeblawfirm@gmail.com    

       ALAIN E. BOILEAU, P.A. 

Post Office Box 880687 

Boca Raton, Florida 33488 

Telephone: (561) 901-2283 
 
 
 
 

CERTIFICATE OF SERVICE 

I hereby certify that on  January 10, 2012, I electronically filed the foregoing document with 

the Clerk of the Court using CM/ECF.  I also certify that the foregoing document is being served this 

day on all counsel of record or pro se parties identified on the attached Service List in the manner 

specified, either via transmission of Notices of Electronic Filing generated by CM/ECF or in some 

other authorized manner for those counsel or parties who are not authorized to receive electronically 

Notices of Electronic Filing 

 
 
       s/Alain E. Boileau              

       ALAIN E. BOILEAU  
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BLUE  v. CASTRO, ET AL. 

CASE NO: 11-60085-CIV-JORDAN/WHITE 

 

Service List 

 

Joseph Lewis Blue 

Prisoner ID 103239 

Jackson Work Camp 

5607 Highway 71 North 

Malone, Florida 32445 

Pro Se Plaintiff 

[via regular U.S. Mail] 

 

Robert H. Schwartz, Esquire 

rhs@mcintoshschwartz.com  

McINTOSH SCHWARTZ, P.L. 

888 SE Third Ave., Suite 500 

Fort Lauderdale, FL 33316 

Telephone: (954) 660-9888 

Facsimile: (954) 760-9531 

Counsel for Defendants 

[via CM/ECF notification] 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

CASE NO. 11-60085-CIV-JORDAN/WHITE 

 

JOSEPH LEWIS BLUE, 

 

Plaintiff, 

 

vs. 

 

JEFFREY CASTRO, et al., 

 

Defendants. 

                                                                         / 

  

ORDER GRANTING MOTION TO WITHDRAW AS COUNSEL 

 

THIS MATTER is before the Court upon counsel, Alain E. Boileau’s Motion to Withdraw as 

Counsel.  The Court having carefully considered the motion, having reviewed the Court file and 

having been fully advised in the premises, finds that there is good cause to grant the instant motion.  

It is therefore 

ORDERED AND ADJUDGED that said Motion is hereby GRANTED. Counsel, Alain E. 

Boileau, is relieved of any further responsibility as counsel of record in this matter. 

DONE AND ORDERED in Chambers in Miami-Dade County, Florida this             day of 

January, 2012. 

 

 

        

ADALBERTO JORDAN 

UNITED STATES DISTRICT JUDGE 

 

Copies provided:   

 See attached Service List 
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BLUE  v. CASTRO, ET AL. 

CASE NO: 11-60085-CIV-JORDAN/WHITE 

 

Service List 

 

Joseph Lewis Blue 

Prisoner ID 103239 

Jackson Work Camp 

5607 Highway 71 North 

Malone, Florida 32445 

Pro Se Plaintiff 

[via regular U.S. Mail] 

 

Robert H. Schwartz, Esquire 

rhs@mcintoshschwartz.com  

McINTOSH SCHWARTZ, P.L. 

888 SE Third Ave., Suite 500 

Fort Lauderdale, FL 33316 

Telephone: (954) 660-9888 

Facsimile: (954) 760-9531 

Counsel for Defendants 

[via CM/ECF notification] 

 

Alain E. Boileau, Esquire 

aeblawfirm@gmail.com 

ALAIN E. BOILEAU, P.A. 

Post Office Box 880687 

Boca Raton, Florida 33488 

Telephone: (561) 901-2283 
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PROVIDED TO
JACKSON C1 ON

JAN 0 0 2212

' J.FOR MAILING

UNITED STATES DISTRICT

COURT
SOUTH ERN D ISTRICT OF

FLORIDA

Case no.: 11-60085-civ-Jordan
M agistrate Judge P.A . W hite

JO SEPH  LEW IS BLUE,

Plaintiff,

Vs.

JEFFER Y CA STR O , et Jl.,

Defendants.

Plaintiff, Joseph Lewis

PLAINTIFF'S M O TIO N IN I lNE

Flzto

D.c.

JAu / 2 a,g
szzvzu u
ctoay v jtmn/voas

.
s. o. of #tj Dlsz. cz

Blue in proper person, respectfully ' - i
5

Honorable Court to issue an order prohibiting

commenting duling Voir dire and Opening Statement, and prohibiting the

the defense attorney from

defendant from  eliciting any testim ony from  the witness at trial regarding:

Any reference to the type of climets) for which the plaintiff is
currently serving tim e.

2. A ny reference to plaintiff s prior crim inal history.

tb 2010 forAny reference to plaintiff s arrest on September 15 
,

resisting arrest without violence. The testim ony is irrelevant and

highly prejudicial. The prejudicial effect of the testimony substantially
outweighs any probative value.
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W HEREFORE, plaintiff respectfully request that the foregoing motion be

granted.

Respectfully subm itted,

g '

J S H LEW IS BLUE

17C#103239 / Dorm :

Jackson W ork Camp

5607 Highway 71 N orth

M alone, Florida 32445

CERTJFJCATE OF SERVJCE

I H EREBY CERTIFY that a true copy of the foregoing has been furnished

by U .S. m ail, to Robert H. Schwartz, 888 Southeast rd A suiteg 500 Ft
.3 venue, ,

L derdale Florida 33316 this 9th day of January
, 2012.au , ,

PX -
O S PH LEW IS BLUE
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