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Mr. Conwade D . Kerr

4156 Inverrary Dr.

Apt. 411

Lauderhill, FL

Charge Against

510201105667

of Tamarac

Dear Mr . Kerr :

Because you filed the above charge with the Equal Employment
Opportunity Commission, and the Commission has determined that it will not

be able to investigate and conciliate that charge within l80 days of the

date the Commission assumed jurisdiction over the charge and the
Department has determined that it will not file any lawsuitls) based
thereon within that time, and because you have specifically requested this

Notice, you are hereby notified that you have the right to institute a

eivil action under Title VII of the Civil Rights Act of 1964, as amended,

42 U.S.C. 2OOOe, et against the above-named respondent.

If you choose to commence a civil action, such suit must be filed in

the appropriate Court within 90 days of your receipt of this Notice. If

you cannot afford or are unable to retain an attorney to represent you,

the Court may, at its discretion, assist you in obtaining an attorney. If
you plan to ask the Court to help you find an attorney, you must make this

request of the Court in the form and manner it requires. Your request to
the Court should be made well before the end of the time period mentioned

above. A request for representation does not relieve you of the

obligation to file suit within this 9O-day period.

The investigative file pertaining the EEOC

Miami District Office, Miami, FL.

This Notice should not be

Justice has made a judgment as

taken to mean that the Department of

to whether or not your case is meritorious.

Sincerely,

Thomas E . Perez
Assista t Attorney General

Civi Rights Division

j

K ren L . Ferguson
Supervisory Civil Rights Ana yst

Employment Litigation Section
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 11-cv-62429-KMW

CONWADE KERR,

Plaintiff,

vs.

CITY OF TAMARAC, Florida,
The Human Resource Department,

Defendant, 
                                                              /

DEFENDANT, CITY OF TAMARAC’S, MOTION TO DISMISS
PLAINTIFF’S COMPLAINT AND MEMORANDUM OF LAW IN SUPPORT

Defendant, CITY OF TAMARAC (“CITY”), by and through undersigned counsel, and

pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure, and pursuant to Rule 7.1 of the

Local Rules for the United States District Court, Southern District of Florida, files the following

Motion to Dismiss Plaintiff’s, CONWADE KERR (“Plaintiff”), Complaint and Memorandum of

Law in Support, and states:  

1. Plaintiff has filed this action, pro se, against his former employer, the CITY. 

2. In his handwritten Complaint, it appears that Plaintiff is attempting to state a claim under

Title VII for race discrimination, alleging that he was terminated because of his race.  

3. While unclear, it appears that Plaintiff may also be attempting to state a claim under Title VII

that he was subjected to a hostile work environment during his employment.

4. Insofar as the Complaint attempts to state a claim under Title VII for race discrimination, the

Complaint fails to state a cause of action because, in order to set a prima facie case, Plaintiff is

required to allege sufficient facts to show not only that he suffered an adverse employment action,

Case 0:11-cv-62429-KMW   Document 10   Entered on FLSD Docket 01/13/2012   Page 1 of 9



Kerr v. Tamarac
Case No.: 11-62429-KMW

but also that a “similarly situated” employee of another race was treated more favorably under the

same circumstances.  Plaintiff has not done that.      

5. To that end, Plaintiff merely alleges in a cursory fashion that he got into an argument with

a “[C]aucasian” co-worker, Mr. Csaba Banrevy, that Mr. Banrevy used the “n-word” and the “f-

word,” and that following the argument, Plaintiff was terminated.    

6. Notably, Plaintiff fails to present any facts whatsoever regarding his own conduct during the

argument which he admittedly engaged in, which could be compared to Mr. Banrevy’s alleged

conduct.  In fact, Plaintiff alleges no facts whatsoever which would establish Mr. Banrevy as an

adequate comparator for purposes of a Title VII race discrimination claim.             1

7. Insofar as the Complaint attempts to state a claim under Title VII for a hostile work

environment, Plaintiff has failed to allege any facts whatsoever which establish conduct that was

severe and pervasive enough to have altered the terms and conditions of his employment and created

a hostile or abusive working environment.  Instead, Plaintiff has included only conclusory allegations

of isolated, sporadic comments which fail to satisfy Rule 8's plausibility requirement for a hostile

work environment claim under Title VII.  

Wherefore, Defendant, CITY OF TAMARAC, respectfully requests Plaintiff’s Complaint

be dismissed. 

Memorandum of Law

Rule 8(a)(2) of the Federal Rules of Civil Procedure sets the benchmark for determining

whether a complaint’s allegations are sufficient to survive a Rule 12(b)(6) motion.  See, Chapman

Indeed, Plaintiff has failed to even allege that the CITY was aware of Mr.1

Banrevy’s alleged use of the “n-word” or “f-word.”

2
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Kerr v. Tamarac
Case No.: 11-62429-KMW

v. Western Express, Inc., 2011 U.S. Dist. LEXIS 95634, *12 (S.D. Ala. 2011), citing Ashcroft v.

Iqbal, 129 S.Ct. 1937, 1949 (2009)(“Under Federal Rule of Civil Procedure 8(a)(2), a pleading must

contain a ‘short and plain statement of the claim showing that the pleader is entitled to relief.’  As

the Court held in Twombly, ... the pleading standard Rule 8 announces does not require ‘detailed

factual allegations,’ but it demands more than an unadorned, the defendant-unlawfully-harmed-

me accusation.”)(emphasis added).  Indeed, “[a] pleading that offers ‘labels and conclusions’ or ‘a

formulaic recitation of the elements of a cause of action will not do.’”  Id., (quoting Bell Atlantic

Corp. v. Twombly, 550 U.S. 544, 555 (2007).  “Nor does a complaint suffice if it tenders ‘naked

assertion[s]’ devoid of ‘further factual enhancement.’”  Id. at *13 (quoting Twombly, 550 U.S. at

557).

The Supreme Court requires that “a complaint must contain sufficient factual matter,

accepted as true, ‘to state a claim to relief that is plausible on its face,’” which requires that the

plaintiff plead “factual content that allows the court to draw the reasonable inference that the

defendant is liable for the misconduct alleged.”  Holland v. Pilot Travel Centers, LLC, 2010 U.S.

LEXIS 67747, *6  (M.D.Ga. 2010) citing Ashcroft, 129 S.Ct. at 1949.  This plausibility standard is

not a probability requirement, but demands “more than a sheer possibility that a defendant has acted

unlawfully.” Id..

The determination of whether a complaint states a plausible claim for relief is “a context-

specific task that requires the reviewing court to draw on its judicial experience and common sense.” 

 Id., citing Ashcroft at 1950.  The court is “not bound to accept as true a legal conclusion couched

as a factual allegation.”  Id.  Again, “[b]are assertions” that “amount to nothing more than a

formulaic recitation of the elements of a claim “are conclusory and not entitled to be assumed as

3
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Kerr v. Tamarac
Case No.: 11-62429-KMW

true.”  Id., citing Ashcroft at 1951.  The facts provided must be more than labels and conclusions and

“raise a right to relief above the speculative level.”  Id., citing Bell Atl. Corp. v. Twombly, 550 U.S.

544, 555 (2007).    

While the Court affords a pro se plaintiff wide latitude when construing his pleadings,   a pro

se litigant is not exempt from complying with the relevant rules of procedural and substantive law. 

Holland at *7, citing Wayne v. Jarvis, 197 F.3d 1098, 1104 (11  Cir. 1999); Clark v. Bibb Countyth

Bd. Of Educ., 174 F.Supp.2d 1369 (M.D. Ga. 2001).  Pro se pleadings must  conform with Rule 8

of the Federal Rules of Civil Procedure or face dismissal.  Holland at *8.         

A. Plaintiff’s Complaint Fails to State a Cause of Action for Race Discrimination under
Title VII.

To establish a prima facie case of race discrimination pursuant to 42 U.S.C. §2000e et seq

(“Title VII”), Plaintiff must show that:

(1) he is a member of a protected class;

(2) he was subject to an adverse employment action;

(3) his managers treated similarly situated employees who were not members of his
protected class more favorably or he was replaced by a person outside his protected
class; and

(4) he was qualified for the job.

Holland v. Pilot Travel Centers, LLC, 2010 U.S. LEXIS 67747 (M.D.Ga. 2010), citing Gillis v.

Georgia Dept of Corr., 400 F.3d 883, 887 (11  Cir. 2005); Rioux v. City of Atlanta, 520 F.3d 1269,th

1276 (11  Cir. 2008)(citations omitted).     th

In this case, Plaintiff has alleged that he is a member of a protected class (he is black), and

that he was subjected to an adverse employment action (he was discharged).  However, he has failed

4
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Kerr v. Tamarac
Case No.: 11-62429-KMW

to allege any facts which establish the third element necessary to his claim– that is, that his managers

treated similarly situated employees who were not members of his protected class more favorably,

or that he was replaced by a person outside his protected class.

Employees are similarly situated if they are involved in the same or similar conduct but are

disciplined in different ways.  Santillana v. Fla. State Court System, 2012 U.S. App. LEXIS 66 (11th

Cir. Jan. 4, 2012).  A plaintiff and the employee(s) he identifies as comparators must be similarly

situated “in all relevant respects.”  Id.; Maniccia v. Brown, 171 F.3d 1364, 1368 (11  Cir.th

1999)(requiring that the quantity and quality of the comparator’s misconduct be nearly identical to

prevent courts from second-guessing employers’ reasonable decisions and confusing apples with

oranges);  Silvera v. Orange County, 244 F.3d 1253, 1259 (11  Cir. 2001).     th

In this case, Plaintiff’s Complaint alleges that Plaintiff and a co-worker, Csaba Banrevy, who

is “[C]aucasian,” got into an argument.  (“We both get into an argument...”) He alleges that Mr.

Banrevy “cursed racial slurs at me” (“He cursed the n-word and the F...you word at me.”) Plaintiff

claims that Mr. Banrevy was not disciplined for his “rude behavior,” but Plaintiff was terminated for

his own unspecified conduct  (“...we both get into an argument, but only I was terminated.”).   

As a threshold matter, Plaintiff has failed to allege any facts which would establish that the

CITY was even aware of any racial slurs now alleged to have been made by co-worker Banrevy. 

Rather, Plaintiff simply alleges that “Csaba is been known to curse at other workers.”  He does not

allege that the CITY was aware that Csaba allegedly used a racial slur or that the “f...word” in the

argument with Plaintiff.  Absent allegations that the CITY was even aware of Mr. Banrevy’s alleged

conduct, Plaintiff cannot be said to have demonstrated a prima facie case of race discrimination.   

 Second, Plaintiff has failed to allege sufficient facts to establish that he and Mr. Csaba

5
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Kerr v. Tamarac
Case No.: 11-62429-KMW

Banrevy were “similarly situated” employees.  In fact, Plaintiff has failed to allege any facts

whatsoever which would establish that Mr. Csaba Banrevy is an adequate comparator.  To that end,

Plaintiff has merely alleged that he got into an argument with a co-worker.  Plaintiff  utterly fails to

provide any factual detail as to the conduct Plaintiff engaged in during the argument (which

preceded his termination). 

Further, Plaintiff fails to provide any factual detail as to Plaintiff’s own or Mr. Banrevy’s

employment disciplinary history– such as, whether, since the inception of employment either have

been the subject of numerous, repeated disciplinary actions based on inappropriate conduct,

including threats of violence made towards other co-workers, and whether either Plaintiff or Mr.

Banrevy has previously been referred to the Employee Assistance Program for anger management

issues and difficulties dealing with co-workers.  Absent any factual detail establishing that Mr.

Banrevy and Plaintiff were “similarly situated,” in all relevant respects, Plaintiff’s claim fails.  2

To proceed on a claim of race discrimination, Plaintiff cannot simply make a number of legal

accusations and attach a few isolated fact fragments.  He must somehow combine the two to form

a coherent theory of the case.  Here, Plaintiff has not pled sufficient “factual content [to] allow[] the

court to draw reasonable inference that the defendant is liable for the misconduct alleged.”  Iqbal,

129 S.Ct. At 1949.  Plaintiff has not included a sufficient factual background in his Complaint to

“nudge[] [his] claims across the line from conceivable to plausible[.]” Twombly, 550 U.S. at 570. 

  The mere possibility that Defendant acted unlawfully is insufficient to survive a motion to dismiss. 

Id.  Even assuming all of the allegations in the [Complaint] are true, the Court would need to

Plaintiff does not allege that he was replaced by someone outside his protected2

class. 

6
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Kerr v. Tamarac
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speculate on Plaintiff’s right to relief.  Plaintiff has not alleged enough facts to state a claim for relief

that is plausible on its face.  Twombly, 550 U.S. at 570.  Therefore, Plaintiff’s Complaint should be

dismissed.

B. Plaintiff’s Complaint Fails to State a Cause of Action Under Title VII for Hostile Work
Environment.

To plead a hostile work environment claim, a plaintiff is required to allege that:

(1) he belongs to a protected group;

(2) he was subjected to unwelcome harassment;

(3) the harassment was based on his membership in the protected group; and

(4) it was severe or pervasive enough to alter the terms and conditions of employment
and create a hostile or abusive working environment; and

(5) the employer knew or should have known but failed to take prompt remedial action.

Mann v. Miami-Dade County Corrections & Rehabilitation, 2010 U.S. Dist. LEXIS 103233 (S.D.

Fla. 2010);  Martin v. Auburn University Montgomery, 2011 U.S. Dist. LEXIS 141729, *6 (M.D.

ala. Dec. 8, 2011).  The requirement that Plaintiff demonstrate that the actions of the employer

altered the conditions of the workplace, creating an objectively and subjectively abusive and hostile

atmosphere, is designed to be “sufficiently demanding to ensure that Title VII does not become a

‘general civility code.’” Pelt-Washington v. Fresenius Medical Care, 2007 U.S. Dist. LEXIS 36466,

*22 (N.D. Fla. 2007).

   In this case, Plaintiff has alleged only that:

• “The City of Tamarac allows workers to provoke me...”         

• “I was call pro-black and other racist things...”

• “Also a supervisor Mr. Byrd said don’t let him go get his gun...”

7
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Kerr v. Tamarac
Case No.: 11-62429-KMW

Plaintiff has failed to allege any facts which demonstrate a hostile work environment based

on his race.  The allegations that the CITY allows workers to provoke Plaintiff, that Plaintiff was

once called “pro-black” by someone, and that a supervisor once stated “don’t let him get his gun,”

do not alone equate to racially discriminatory statements.  The allegations that Plaintiff was called

“other racist things,” is entirely conclusory and by itself fails to comply with the pleading

requirements of Rule 8, as noted by the Supreme Court in Twombly and Ashcroft.  In short, Plaintiff

has failed to allege any conduct severe or pervasive enough to alter the terms and conditions of

employment and create a hostile or abusive working environment.  Therefore, he has not satisfied

Rule 8's plausibility requirement for hostile work environment under Title VII.  

Wherefore, Defendant CITY OF TAMARAC, respectfully requests Plaintiff’s Complaint be

dismissed for failure to state a claim.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 13  day of January, 2012, I electronically filed theth

foregoing document with the Clerk of Court by using the CM/ECF system. I further certify that I
either mailed the foregoing document and the Notice of Electronic Filing by first class mail to any
non CM/ECF participants and/or the foregoing document was served via transmission of Notice of
Electronic Filing generated by CM/ECF to any and all active CM/ECF participants.

JOHNSON, ANSELMO, MURDOCH, BURKE,
PIPER & HOCHMAN, P.A.
Attorneys for Defendant TAMARAC
2455 East Sunrise Boulevard, Suite 1000
Fort Lauderdale, FL 33304
954/463-0100 Telephone
954/463-2444 Facsimile
Johnson@jambg.com 

BY:   s/E. Bruce Johnson           
       E. BRUCE JOHNSON

Fla. Bar No.. 262137
TAMARA M. SCRUDDERS
Fla. Bar No. 868426
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SERVICE LIST

Conwade Kerr
4156 Inverrary Drive
Apt. 411
Lauderhill, FL 33319
PRO SE
                                                    

E. BRUCE JOHNSON, ESQ.
TAMARA M. SCRUDDERS, ESQ.
JOHNSON, ANSELMO, MURDOCH,
BURKE, PIPER & HOCHMAN, PA
Attorneys for Defendant
2455 E. Sunrise Blvd., Suite 1000
Fort Lauderdale, FL 33304
johnson@jambg.com 
scrudders@jambg.com 
(954) 463-0100 (Phone)
(954) 463-2444 (Fax)

9

Case 0:11-cv-62429-KMW   Document 10   Entered on FLSD Docket 01/13/2012   Page 9 of 9

mailto:johnson@jambg.com
mailto:scrudders@jambg.com


by Y  b.c.Flueo

FEB - 'ttt c.s
,v,% .,.:$-.,k..-=cvc-:-v-#ak=-xx.. - -. .-- ...- -2 + .z- - - -.- . - - t-.. -

N M L) iMOME ..Q xy
kte' UJS-. .z--.r.ke-a -.-e#-..l&

- -.% t=- -w.-ë>z ---stb-3. c-4,st.-vsg.oruf-F ;

! tit.: k vè--fkc C:t% t O.P-t'. 7*-1.-4 c%C . . q:
j
r 

-..

' 

!0cwr Ceuc+
o

'

o: ,.-C,o= f,%,-'- ,- - - -
'
.-  u.ru --  --. -u) ..- .- l -

l p.I @QQ W V
-  / OJ )t

tT-?.#z-k-6:o-e- ,- =. ) ..'w) -kcp-vç.lzs. .,k$xI.s. e ,= . -. - . .

) yauu'--ft., 7 F-fl< -,tl% cx-ccvy/k.my rsu m., ay
G 5 e nkvm bv . ki Q;-/-l.--<v-% % %%n -K #.&. .

Tt .s f75 > y. œtzs w-.-  J.o M.:Gve)'

i ejtzci- 7,w t'rltk:pn oesc -  qgqtwsi -/+/ cty'.--. . . . . . .-..t .-..
y' . X ' . Iqtrçurql . R%m- ç-4%j' o: Vœexta/?q c
1 # b e

-  o & yryzt unpapezaFcu d/y F/rq tw< > w.< y

# cicz ,'i- gwt. - tbn +c - q az-dgm -esfrtv/Yl,
j ' ,.

) qnonfrber (- xer àok rzttW . m *- +% cc
.l

ml'gJ q ..ky7QZV Q.>e# ç<+  $ç.. W y oq
-  - j çuesn uo-oz a . u.+u oo.œ-a r 1w a - cvrny. v- - -. -

t vf<I Tfraz/awynv:? b-ez-cxutzq ae vy ëevcv-. -. -l 

g c,#, . ;'.S - 'f):, ro , TA.. . .olche  co c
1

.  - - -  -  -jtsooget xq...G 5,.+ ,ck&cipbibw.k ôst Fi- J . .. . --
- -  -  - - -  -  . ly V!0, ,s+/' / 1 w pr-: e.a fev ihe ctv'. -. ov .- - .----

p 7Q -  rat.. Z -  dL,ht'-lL<â' .. +%2- -- j- .com-y/nlwh-; %v<4
e-

g N-  -tw y- - L-vu v+t uex -em - ot-n t- -  .  - . - .  .

t 'lb .-,skt--z-- . .twu -.cu.rc,.s> .& A rzz- eez - -r 
j yj

.y yo.--I-M J .c-tttlec --c -/+4 : -+h, . .
1
t

Case 0:11-cv-62429-KMW   Document 12   Entered on FLSD Docket 02/06/2012   Page 1 of 2



Case 0:11-cv-62429-KMW   Document 12   Entered on FLSD Docket 02/06/2012   Page 2 of 2


	07048424.PDF.pdf
	07048425
	07047271.PDF.pdf
	07047268.PDF.pdf
	07047269
	07047239


	07048426

