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CASREF, PAW
U.S. District Court
Southern District of Florida (Ft. Pierce)
CIVIL DOCKET FOR CASE #: 2:10-cv-14324-DLG
Delphin v. St. Lucie County Sheriff's Office et al Date Filed: 11/29/2010
Assigned to: Judge Donald L. Graham Jury Demand: Defendant
Referred to: Magistrate Judge Patrick A. White Nature of Suit: 550 Prisoner: Civil
Cause: 42:1983 State Prisoner Civil Rights Rights
Jurisdiction: Federal Question
Plaintiff
Rodney Gener Delphin represented by Rodney Gener Delphin
Jail No. 198541
Liberty C.I.
11064 NW Dempsey Barron Rd.
Bristol, F1. 32321
PRO SE
V.
Defendant
St. Lucie County Sheriff's Office
TERMINATED: 06/09/2011
Defendant
Ken J. Mascara
Sheriff
TERMINATED: 06/09/2011
Defendant
Deputy Archie Lasolomon represented by Christy Michelle Runkles
Purdy, Jolly, Giuffreda & Barranco,
P.A.
2455 E. Sunrise Blvd
Suite 1216
Fort Lauderdale, FL 33304
954-462-3200
Fax: 954-462-3861
Email: christy@purdylaw.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Defendant
Deputy David Meizenger represented by Christy Michelle Runkles
(See above for address)
LEAD ATTORNEY

https://ect.flsd.uscourts.gov/cgi-bin/DktRpt.pl?109435002579617-L_942 0-1 9/21/2011
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ATTORNEY TO BE NOTICED

Date Filed

Docket Text

11/29/2010

[

COMPLAINT Under the Civil Rights Act, 42 U.S.C. 1983 against Ken J.
Mascara, St. Lucie County Sheriff's Office. Filing fee $ 350.00. IFP Filed, filed
by Rodney Gener Delphin.(rgs) Modified event for MISTAR on 2/16/2011
(dgj). (Entered: 11/29/2010)

11/29/2010

Judge Assignment RE: Electronic Complaint to Judge Donald L. Graham (rgs)
(Entered: 11/29/2010)

11/29/2010

Clerks Notice of Magistrate Judge Assignment to Magistrate Judge Patrick A.
White. Pursuant to Administrative Order 2003-19 for a ruling on all pre-trial,
non-dispositive matters and for a Report and Recommendation on any
dispositive matters. (rgs) (Entered: 11/29/2010)

11/29/2010

[

MOTION for Leave to Proceed in forma pauperis by Rodney Gener Delphin.
(rgs) (Entered: 11/29/2010)

12/10/2010

|

ORDER REQUIRING AMENDED COMPLAINT. Signed by Magistrate
Judge Patrick A. White on 12/10/2010. (Attachments: # 1 Supplement 1983)
(tw) (Entered: 12/10/2010)

12/13/2010

o

ORDER PERMITTING PLAINTIFF TO PROCEED WITHOUT
PREPAYMENT OF FILING FEE BUT ESTABLISHING DEBT TO CLERK
OF $350.00 and Ggranting 4 Motion for Leave to Proceed in forma pauperis.
Signed by Magistrate Judge Patrick A. White on 12/13/2010. (tw) (Entered:
12/13/2010)

12/13/2010

I~3

ORDER OF INSTRUCTIONS TO PRO SE CIVIL RIGHTS LITIGANTS.
Signed by Magistrate Judge Patrick A. White on 12/13/2010. (tw) (Entered:
12/13/2010)

12/20/2010

[e5]

AMENDED COMPLAINT against Ken J. Mascara, filed by Rodney Gener
Delphin.(asl} (Entered: 12/21/2010)

02/15/2011

e

REPORT AND RECOMMENDATIONS on 42 USC 1983 case re | Complaint
filed by Rodney Gener Delphin. Recommending 1. This case shall proceed on
the claim of use of excessive force against Officers Archie and Meizenger.
Service will be ordered by separate order. 2. The defendants Sheriff Mascara
and the St. Lucie County Sheriffs Office are dismissed for failure to state a
claim pursuant to 28 U.S.C. §1915(e)(2)}(B)(ii). 3. The plaintiff's claim of
denial of his Miranda rights shall be dismissed for failure to state a claim. 4.
The operative complaints in this case is both the complaint(DE#1) and the
amended complaint (DE#8). Objections to R&R due by 3/4/2011. Signed by
Magistrate Judge Patrick A. White on 2/15/2011. (tw) (Entered: 02/15/2011)

02/24/2011

RESPONSE to 9 REPORT AND RECOMMENDATIONS by Rodney Gener
Delphin. (ral} (Entered: 02/25/2011)

03/02/2011

ORDER RE SERVICE OF PROCESS REQUIRING PERSONAL SERVICE
UPON AN INDIVIDUAL. The United States Marshal shall serve a copy of the

https://ectf.flsd.uscourts.gov/cgi-bin/DkiRpt.pl?109435002579617-1._942 (-1 9/21/2011
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complaint and appropriate summons upon: Deputy Archie Lasolomon, St.
Lucie County Sheriffs Office, 4700 West Midway Road, Fort Pierce, FL.
34981-4825 and Deputy David Meizenger, St. Lucie County Sheriffs Office,
4700 West Midway Road, Fort Pierce, FL 34981-4825. Signed by Magistrate
Judge Patrick A. White on 3/2/2011. (tw) (Entered: 03/02/2011)

03/07/2011

Summons Issued as to Archie Lasolomon. (br) (Entered: 03/07/2011)

03/07/2011

—_—
L

Summons Issued as to David Meizenger. (br) (Entered: 03/07/2011)

04/15/2011

=

MOTION to Compel clerk to forward subpeonas to defendants by Rodney
Gener Delphin. Responses due by 5/2/2011 (Attachments: # 1 Exhibit, # 2
Exhibit)}{(dm) (Entered: 04/18/2011)

04/19/2011

ORDER denying 14 Motion to Compel Clerk to serve subpoenas. The plaintiff
must pay the fee and arrange for service. See Lloyd v McKendree, 749 F.2d
705 (11 Cir. 1985).. Signed by Magistrate Judge Patrick A. White on
4/19/2011. (cz) (Entered: 04/19/2011)

05/20/2011

MOTION for Contempt by Rodney Gener Delphin. Responses due by
6/6/2011 (yha) (Entered: 05/23/2011)

05/20/2011

Letter to the Court by Rodney Gener Delphin (yha) (Entered: 05/23/2011)

05/20/2011

SUMMONS (Affidavit) Returned Executed on 8 Amended Complaint David
Meizenger served on 5/19/2011, answer due 6/9/2011. {yha) (Entered:
05/23/2011)

05/20/2011

SUMMONS (Affidavit) Returned Executed on 8 Amended Complaint Archie
Lasolomon served on 5/19/2011, answer due 6/9/2011. (yha) (Entered:
05/23/2011)

05/26/2011

20

ORDER denying 16 Motion for Contempt as insufficient. The plaintiff would
have to provide the court with copies of the subpoeanas sent to ensure they
were correctly filled out and proof they were served by a process server.,
Signed by Magistrate Judge Patrick A. White on 5/26/2011. (cz) (Entered:
05/26/2011)

05/26/2011

Letter to the Court by Rodney Gener Delphin (yha) (Entered: 05/27/2011)

05/31/2011

NOTICE of Attorney Appearance by Christy Michelle Runkles on behalf of
Archie Lasolomon, David Meizenger (Runkles, Christy) (Entered: 05/31/2011)

05/31/2011

Defendant Archie’s ANSWER and Affirmative Defenses to Amended
Complaint with Jury Demand (Complaint & Amended Complaint) by Archie
Lasolomon.(Runkles, Christy} (Entered: 05/31/2011)

05/31/2011

Defendant Meizenger's ANSWER and Affirmative Defenses to Amended
Complaint with Jury Demand (Complaint & Amended Complaint) by David
Meizenger.(Runkles, Christy) (Entered: 05/31/2011)

05/31/2011

25

Defendant's MOTION to Take Deposition from Rodney Delphin, 4 Confined
Person (And Memorandum of Law) by Archie Lasolomon, David Meizenger.
(Attachments: # 1 Text of Proposed Order)(Runkles, Christy) (Entered:
05/31/2011)

https://ect.flsd.uscourts.gov/cgi-bin/DktRpt.pl?109435002579617-1._942 (-1
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ORDER granting 25 Motion to Take Deposition from plaintiff Rodney
Delphin. A copy of the plaintiff's deposition shall be provided to him.. Signed
by Magistrate Judge Patrick A. White on 6/1/2011. (cz) (Entered: 06/01/2011)

06/02/2011

SCHEDULING ORDER: Amended Pleadings due by 10/14/2011. Discovery
due by 9/30/2011. Joinder of Parties due by 10/14/2011. Motions due by
11/4/2011.. Signed by Magistrate Judge Patrick A. White on 6/1/2011. (tw})
(Entered: 06/02/2011)

06/08/2011

MOTION for Appointment of Counsel by Rodney Gener Delphin. Responses
due by 6/27/2011 (yha) (Entered: 06/09/2011)

06/09/2011

ORDER ADOPTING REPORT AND RECOMMENDATIONS for 1
Complaint/Petition filed by Rodney Gener Delphin ; Dismissing Claims
against defendants Sheriff Mascara and the St. Lucie County Sheriff's Office;
Dismissing Plaintiff's Claim of Denial of his Miranda rights; Ken J. Mascara
and St. Lucie County Sheriff's Office terminated. ; adopting Report and
Recommendations re 9 Report and Recommendations.. Signed by Judge
Donald L. Graham on 6/8/2011, (Is) (Entered: 06/09/2011)

06/13/2011

ORDER denying 28 Motion to Appoint Counsel. Signed by Magistrate Judge
Patrick A. White on 6/13/2011. (cz) (Entered: 06/13/2011)

06/14/2011

RESPONSE in Opposition re 16 MOTION for Contempt filed by Archie
Lasolomon, David Meizenger. (Runkles, Christy)} (Entered: 06/14/2011)

07/05/2011

NOTICE of Change of Address by Rodney Gener Delphin. System Updated
(yha) (Entered: 07/06/2011)

08/04/2011

NOTICE of Change of Address by Rodney Gener Delphin. System Updated.
(vha) (Entered: 08/04/2011)

09/02/2011

MOTION/Notice of Service on Plaintiff's First Request for Production to
Defendants Lasolomon Archie and David Meizenger by Rodney Gener
Delphin. (yha) (Entered: 09/06/2011)

09/07/2011

35

ORDER dismissing 34 Motion to Produce, this is not a motion but notice of
service.. Signed by Magistrate Judge Patrick A. White on 9/7/2011. (cz)
(Entered: 09/07/2011)

09/19/2011

MOTION for Extension of Time to Complete Discovery by Archie
Lasolomon, David Meizenger. (Runkles, Christy) (Entered: 09/19/2011)

09/20/2011

37

ORDER granting 36 Motion for Extension of Time to Complete Discovery, the
discovery date is extended to on or before 10/31/11, all dispositive motions are
due on or before 12/5/11.. Signed by Magistrate Judge Patrick A. White on
9/20/2011. (cz) (Entered: 09/20/2011)

https://ecf.flsd.uscourts.gov/cgi-bin/DktRpt.pl?109435002579617-1._942_0-1
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 10-14324-CV Graham/White

The attached hand-written
document |
has been scanned and is

also available in the
SUPPLEMENTAL
PAPER FILE

. =
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cat/div 2> £

Case #

Judge Mag i,

MOtn pr E?n?ﬂfql?d The Civil Rights Act, 42 U.5.C, 5 1983
Receipt # eV, am nder 2 L1Vl 1 ] 1, AN a2

FILED by f2L_o.c.
UNITED STATES DISTRICT COURT
Southern District of Florida NOV 29 2010

Case Number: STEVEN M. LARIMORE

Roprey ik DeLryzy/

8. D.of FLA. — MIAMI
(Enter the full name of the plaintiff in this action)

ST Loc Te CDUME}/ YHGEIFFQ’Y OP?ICQ
kEN T [ASCARA, sHerzrr

{Above, enter the full name of the defendant(s) in this action)

A COMPLAINT UNDER THE CIVIL RIGHTS ACT, 42 US,C. § 1983
Instructions for Filing:

This packet includes four copies of the complaint form and two copies of the Application to
Proceed without Prepayment of Fees and Affidavit. To start an action you must file an original and
one copy of your comaplaint for the court and one copy for each defendant you name. For example,
if you name two defendants, you must file the original and three copies of the complaint (a total of
four) with the court. You should also keep an additional copy of the complaint for your own records.
All copies of the compiaint must be identical to the original.

Your complaint must be legibly handwritten or typewritten. Please do not use pencil to
complete these forms. The plaintiff must sign and swear to the complaint. If vou need additional
space to answer a question, use an additional blank page.

Your complaint can be brought in this court only if one or more of the named defendants is
located within this district. Further, it is necessary for you to file a separate complaint for each claim
that you have unless they are all related to the same incident or issue.

Page | of 5
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(Rev. 09/2007) Complaint Under The Civil Rights Act, 42 U.8.C. § 1983

There is a filing fee of $350.00 for this complaint to be filed. If you are unable to pay the
filing fee and service costs for this action, you may petition the court to proceed in forma pauperis.

Two blank Applications to Proceed without Prepayment of Fees and Affidavit for this
purpose are included in this packet. Both should be completed and filed with your complaint.

You will note that you are required to give facts. THIS COMPLAINT SHOULD NOT
CONTAIN LEGAL ARGUMENTS OR CITATIONS.

When these forms are completed, mail the original and the copies to the Clerk’s Office of
the United States District Court, Southern District of Florida, 400 North Miami Avenue, Room 8N09,
Miami, Florida 33128-7788. '
I. Parties

In Item A below, place your name in the first blank and plﬁce your present address in the third
blank.

A.  Name of plaintiff; /?c")ogﬂzf—f Genel e [phin
mate #: /T84 /
Address: 7000 /1/ oc/h  Lde (oadz /‘:"orf‘/é; ér’ce;
Flocidh 34845

In Ttem B below, place the full name of the defendant in the first blank, hisher official

position in the second blank, and his/her place of employment in the third blank. Use Item C for the
names, positions, and places of employment for any additional defendants.

B. Defendant: _/5 ¢ en J. /K/QJC,CLF Ce
is employed as Af’ 'y F\C
at J’%‘ /Uc:@l &}uﬂfy ﬂ-’r,p@f QF’C cg

C. Additional Defendants: -.Of’p v—f“f L 50 0mon  rC A€

Leputy, David Me/ z.enge(

Page 2of 5
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{Rev. 09/2007) Complaint Under The Civil Rights Act, 42 U.S.C. §10983

II. Statement of Claim

State here as briefly as possible the facts of your case. Describe how each defendant is
involved. Include also the names of other persons involved, dates, and places.

Do not give any legal arguments or cite any cases or statutes. If you intend to allege a

number of related claims, number and set forth each claim in a separate paragraph. Use as much
space as you need. Attach an additional blank page if necessary.

On 1/-6-2009 = wIas accested a Fodl felce
/00l o ,OUrSUaJ‘ 7o FSA P83, /35 7/813 ﬁ] £93.01
pY3.03, [fP0n me bewg arrarfecﬁ Fhe
Lo Cordnfor _assavited me Foc u/Bid Cayped
e Fo (ecreve JSeveces S red 0. A on 74{&
ndgﬁ‘ Sle _of 1y Joo@f Thhe L Fon /S atfo
Sl racie) e b we Cfacdig any Faits
/ Sode . Tie aﬁf‘r“?n%w/& CLc/T/@//ff A f///f’zl;
%ar{ow‘ o 1L foa as fm}" Ac.m /S o/(e?af#bf/’:h
N S /Mf/ {’aff‘c\t%f»fcn 7[1&/%/ % /&%?
740/0? e 74/4,74 fo s J‘,cﬁ O / Y pee;o/e ?uw%y
Felondea?s 7 /e féif‘ff?év/ A OFC e 1
af SR, cosece only Tece = /C»{",M,f\,f‘

7~ % - v

Page 3 of 5
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(Rev. 05/2007) Complaint Under The Civil Rights Act, 42 US.C. § 1983
Ne ﬂys‘ma//y and C)/mq» /44’7’ C/t// P/?/ff
/a‘/e ,ﬁen L/D/QJ@cQ 4/ /’/c—z. oge@.va/ /f Q_C%Onv(
7‘/,,( Comﬁ/am‘%' %cz\f /074'/:\4’ 76 a/o é/%/ /Zfz{
/E’Aaﬂ;}i Clrmsne/ C/c,r-fé Zome oxf/j ;///17' < fo/y,/a/c;/h%
on_ FHe i/ r ?"/755’ oY v LN /nm/ ({Z/r%% R~

III.  Relief

State briefly exactly what you want the court do to do for you. Make no legal arguments. Cite
no cases or statutes.

D50.02000 (wws fordbe 85 A ]
Zn  Laroges Q,Aﬂ? /t//% Sah aad SURCen
e %

IV.  Jury Demand

Do you demand a jury trial? WYCS | INo

Page 4 of 3
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{Rev. 09/2007) Complaint Under The Civil Rights Act, 42 U.5.C. § 1983

Signed this_ /' A day of /{/ o/ QA{& C 20/ O
“%@J)w M ’Qo &JA M/J

(Sl ature of Plaintiff)

I declare under penalty of perjury that the foregoing is true and correct. (optional)

Executed on; /7~ ~/ é '"'/ D

ALt s Qo)

,(Slgnaturc Plaln'uff)

Page Sof 5
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Dot Rk 20
z@f e, AL ST

5(34/7%0\% \_/J//J‘%/?c’:%
YOO A/oc/h 4

rami, /o
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case NoO. 10-14324-CV Graham/White

The attached hand-written
document |
has been scanned and is
also available in the
SUPPLEMENTAL
PAPER FILE

~
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AQ 240 (Rev. 06/09) Application te Proceed in District Court Without Prepaying Fees or Costs (Short Form)

UNITED STATES DISTRICT COURT  |ritep by 28 po.

for the
Southern District of Florida NOV 29 2010
KooNey 6EER Deonzd ) TIERK U 5 o oRE
Plaintiff ) §.D, of F[-SADI%A%AT
y  Civil Action No,
57 Lvee Coonty Serrer offiie )
YDefendant )]

APPLICATION TO PROCEED IN DISTRICT COURT WITHOUT PREPAYING FEES OR COSTS
(Short Form}

I am a plaintiff or petitioner in this case and declare that 1 am unable to pay the costs of these proceedings and
that 1 am entitled to the relief requested.

In support of this application, I answer the following questions under penalty of perjury:

1. If incarcerated. 1 am being held at: 5", 7 «.,/ e, et (\ 7 un?@ 3‘ : /
If employed there, or have an account in the institution, I have attached to this(docdment a statement certified by the
appropriate institutional officer showing all receipts, expenditures, and balances during the last six months for any
institutional account in my name. I am also submitting a similar statement from any other institution where I was
incarcerated during the last six months.

2. If not incarcerated. 1f 1 am employed, my employer’s name and address are:

My gross pay or wages are: $ [P , and my take-home pay or wages are: § O per

(specify pay period)

3. Other Income. In the past 12 months, I have received income from the following sources {check all that apply):

{a) Business, profession, or other self-employment O Yes é{}(l
(b) Rent payments, interest, or dividends O Yes @)ﬂ
{c) Pension, annuity, or life insurance payments O Yes

(d) Disability, or worker’s compensation payments 8 Yes J‘{'
(e) Gifts, or inheritances 3 Yes g}%
(1) Any other sources 3 Yes 0

If you answered “Yes" to any question above, describe below or on separate pages each source of money and
state the amount that you received and what you expect 1o receive in the future.
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AQ 240 {Rev. 06/09) Application to Proceed in District Court Without Prepaying Fees or Costs (Short Form)

4. Amount of money that I have in cash or in a checking or savings account: § @

5. Any automobile, real estate, stock, bond, security, trust, jewelry, art work, or other financial instrument or
thing of value that I own, including any itern of value held in someone else’s name (describe the property and its approximate

value). /Vﬁ/[/({
//M/—

6. Any housing, transportation, utilities, or loan payments, or other regular monthly expenses (describe and provide

the amount of the monthly expensel.

ASfon/E
T

7. Names (or, if under 18, initials only) of all persons who are dependent on me for support, my relationship
with each person, and how much I contribute to their support:

AoE

_‘_«___’__’,‘—-——“’—'——'——-—..

8. Any debts or financial obligations (describe the amounts owed and to whom they are payable).
NG

Declaration: 1declare under penalty of perjury that the above information is true and understand that a false
statement may result in a dismissal of my claims.

Date: —/ 6~/ i ng(\’f‘lﬂn?.‘\/r Q@M\’\l Al

Apphcanr s sighature

ﬁ)o//yt’y’ / el Of’/}%ﬂ

Printed nume
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. w = . Print Date:
Indlymﬁ‘al Inmate Balance History Report e
ST. LUCIE JAIL Statt Date

End Date :

Name DELPHIN, RODNEY GENER

Number 198541

DOB 71811975

POD D2E

DORM D12

CELL D

BED D1222

Balance $0.00

Frozen $0.00

$0.00

Owed $1,211.97 T NSACTIONS

Date Transaction Credit Debit Actual Balance Owed Debt Owed Credit Owed Balance Note
10/23/2010 SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,121.97
1012412010 SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,124.97
10/25/2010 SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1.127.97
10/26/2010 SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,130.97
10/27/2010 SUBFEE $0.00 $0.00 $0.00 $3.00 $0.00 $1.133.97
10/28/2010 SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,136.97
10/29/2010 SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,139.97
10/30/2010 SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,142.97
10/31/2010 SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,145.97
11172010 SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,148.97
11/2/2010 SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,151.97
11/3/2010 SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,154.97
11/4/2010  SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,157.97
11/5/2010 SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,160.97
11/6/2010 SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,163.97
11/7/2010 SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,166.97
11/8/2010 SUBFEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,160.97
11/5/2010  SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,172.97
1171072010 SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,175.97
111172010 SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,178.97
111212010 SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,181.97
11/13/2010 SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,184.97
11/114/2010 SUBFEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,187.97
111162010 SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,190.97
1116/2010 SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,193.97
1117/2010 SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,196.97
11/18/2010 SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,199.97
11/19/2010 SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,202.97
11/20/2010  SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,205.97
11/21/2010 SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,208.97
11/22/2010 SUB FEE $0.00 $0.00 $0.00 $3.00 $0.00 $1,211.97

Totals $0.00 $0.00 $93.00 $0.00

11/22/2010 03:13:65 pm
AH

10/22110 03:13:44 pm
11/22/10 03:13:48 pm
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 10-14324~CIV-GRAHAM
MAGISTRATE JUDGE P.A. WHITE
RODNEY DELPHIN,
Plaintiff,

v. : ORDER REQUIRING
AMENDED COMPLAINT

KEN MASCARA, et al.,

Defendants.

Rodney Delphin, who is confined at the Ft. Pierce County Jail,
has filed & pro se civil rights complaint pursuant to 42 U.S5.C.
§1983.

The plaintiff names deputies who assaulted him upen his
arrest, and tore hair out of his head. The plaintiff does not
specify which defendant was allegedly guilty of which actiens, and
each defendant must be made aware of the actions the plaintiff is

alleging they have committed.

The Court must hold the allegations of a pro se civil rights
complaint to a less stringent standard than formal pleadings

drafted by lawyers. Haines v. Kerner, 404 U.S. 519 (1972), and

such a complaint should not be dismissed unless it appears beyond
doubt that the plaintiff can prove no set of facts in support of
his or her claim which would entitle the plaintiff to relief.

Baines v. Kerner, supra; Lconley v. Gibson, 355 U.S. 41 (1957).

The effort to provide Jjustice to the plaintiff, however,
cannot be allowed to work injustice upon a defendant. A defendant

must be able to understand the claim of the plaintiff and what he
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or she 1is accused of. Therefore, even a pro se plaintiff must
comply with Fed.R.Civ.P. 8(a) by providing a short and plain
statement of a claim, a basis for federal djurisdiction, and a
demand for judgment. Moreover, the plaintiff must separate all
claims based upon differing sets of circumstances, as required by

Fed.R.Civ.P, 10(b}.

It is thereupon

ORDERED AND ADJUDGED as follows:

1. On or before December 30, 2010, the plaintiff shall file

an amended complaint in this case.

2. The amended complaint must be labeled Amended Complaint
and must show Case No. 10-14324-Civ-Graham, so that it will be

filed in this case.

3. The amended complaint must contain a separate paragraph
as to each defendant explaining what that defendant did and the

supporting facts tc show why that person is being sued.

4. The plaintiff is cautioned that fallure to file the
amended complaint on time will probably result in dismissal of this

case.
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DONE AND ORDERED at Miami, Florida, this 10" day of

December, 2010.

UNITED STATES MAGISTRATE JUDGE

cc:  Rodney Delphin, pro-se
900 North Rock Rd
't Pierce, FL
Address of record



Case 2:10-cv-14324-DLG  Document 5-1  Entered on FLSD Docket 12/10/2010 Page 1 0f 5

(Rev. 09/2007) Complaint Under The Civil Rights Act, 42 U.S.C. § 1983

UNITED STATES DISTRICT COURT
Southern District of Florida

Case Number:

(Enter the full name of the plaintiff in this action)

Vv,

(Above, enter the full name of the defendant(s) in this action)

A COMPLAINT UNDER THE CIVIL RIGHTS ACT, 42 U.5.C. § 1983
Instructions for Filing:

This packet includes four copies of the complaint form and two copies of the Application to
Proceed without Prepayment of Fees and Affidavit. To start an action you must file an original and
one copy of your complaint for the court and one copy for each defendant you name. For example,
if you name two defendants, you must file the original and three copies of the complaint (a total of
four) with the court. You should also keep an additional copy of the complaint for your own records.
All copies of the complaint must be identical to the original.

Your complaint must be legibly handwritten or typewritten. Please do not use pencil to
complete these forms. The plaintiff must sign and swear to the complaint. If you need additional
space to answer a question, use an additional blank page.

Y our complaint can be brought in this court only if one or more of the named defendants is
located within this district. Further, it is necessary for you to file a separate complaint for each claim
that you have unless they are all related to the same incident or issue.

Page lof 5
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{Rev. 09/2007) Complaint Under The Civil Rights Act, 42 U.S.C. § 1983

There is a filing fee of $350.00 for this complaint to be filed. If you are unable to pay the
filing fee and service costs for this action, you may petition the court to proceed in forma pauperis.

Two blank Applications to Proceed without Prepayment of Fees and Affidavit for this
purpose are included in this packet. Both should be completed and filed with your complaint.

You will note that you are required to give facts, THIS COMPLAINT SHOULD NOT
CONTAIN LEGAL ARGUMENTS OR CITATIONS.

When these forms are completed, mail the original and the copies to the Clerk’s Office of
the United States District Court, Southern District of Florida, 301 North Miami Avenue, Miami,
Florida 33128-7788.

1. Parties

Inltem A below, place your name in the first blank and place your present address in the third
blank.

A. Name of plaintiff

Inmate #:

Address:

In Item B below, place the full name of the defendant in the first blank, his/her official
position in the second blank, and his/her place of employment in the third blank. Use Item C for the
names, positions, and places of employment for any additional defendants.

B. Defendant:

is employed as

at

C. Additional Defendants:

Page2of 5
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(Rev. 09/2007) Complaint Under The Civil Rights Act, 42 U.S.C. § 1983

1L Statement of Claim

State here as briefly as possible the facts of your case. Describe how each defendant is
involved. Include also the names of other persons involved, dates, and places.

Do not give any legal arguments or cite any cases or statutes. If you intend to allege a
number of related claims, number and set forth each claim in a separate paragraph. Use as much
space as you need. Attach an additional blank page if necessary.

Page 3of §
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(Rev, 09/2007) Complaint Under The Civil Rights Act, 42 U.8.C. § 1983

III.  Relief

State briefly exactly what you want the court do to do for you. Make no legal arguments. Cite
no cases or statutes.

Vii. Jury Demand

Do you demand a jury trial? [ Ives [ _No

Page 4 of §
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(Rev, 09/2007) Complaint Under The Civil Rights Act, 42 U.5.C. § 1983

Signed this day of , 20

(Signature of Plaintiff)

I declare under penalty of perjury that the foregoing is true and correct. (optional}

Executed on:

(Signature of Plaintift)

Page 5 0f §
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 10-14324-CIV-GRAHAM
MAGISTRATE JUDGE P. A. WHITE

RODNEY GENER DELPHIN,

Plaintiff, : QRDER PERMITTING PLATINTIFE TO
PROCEED WITHOUT PREPAYMENT OF
V. : FILING FEE BUT ESTABLISHING
DEBT TQ CLERK OF $350.00

ST. LUCIE COUNTY SHERIFF’s
OFFICE, et al.,

Defendants.

The pro_se plaintiff in this case has not paid the Clerk’'s
filing fee of $350.00, but has filed a motion to proceed in forma
pauperis with supporting financial affidavit and inmate bank

statement.

On April 26, 1996, 28 U.S.C. §1915(a) was amended in part to
provide that:

A prisoner seeking to bring a civil action or
appeal & Judgment in a civil action or
proceeding without prepayment of fees or
security therefor, in addition to filing the
affidavit filed under paragraph (1), shall
submit a certified copy of the trust fund
account statement {or institutional
equivalent) for the prisoner for the 6-month
period immediately preceding the filing of the
complaint or notice of appeal, obtained from
the appropriate official of each prison at
which the prisoner is or was confined.

The six month account statement is needed because pursuant to
28 U.S.C. §1915(b), as amended April 26, 1996, if a prisoner brings

a civil action in forma pauperis, the prisoner must be required to
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pay the full fiiling fee. Initially, the Court must assess 20% of

the greater of

A) the average monthly deposits to the prisoner’s

account; or

B) the average monthly balance 1in the prisoner’s
account for the six month period immediately preceding the filing

of the complaint.

Thereafter, the prisoner must make paynments of 20% of the
preceding month’s income credited to his or her account. The
agency having custody of the prisoner must forward payments from
the prisoner’s account to the Clerk of the Ccurt each time the
amount in the account exceeds $10.00 until the filing fees are

paid.

The plaintiff in this case has filed documentation to

establish that he cannct at present pay the fee.
The statute provides at 28 U.5.C. §1%15(b) (4) that:

In no event shall a prisoner be prohibited
from bringing & civil action or appealing a
¢ivil or criminal judgment for the reason that
the prisoner has no assets and nc means by
which to pay the initial partial filing fee.

It is thereupon

ORDERED AND ADJUDGED as follows:
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1. The plaintiff’s motion to proceed in forma pauperis (DE#
4) is granted to the extent that the plaintiff need not prepay even
a partial filing fee in this case, or to prepay costs such as for

service of process.

2. The plaintiff owes the United States a debt of $350.00
which must be paid te the Clerk of the Court as funds become

available.

3. The jail/prison having custody of the plaintiff must make
payments from the prisoner’s account to the Clerk of this Court
each time the amount in the account exceeds $10.00 until the full
filing fee of $350.00 is paid.

DONE AND ORDERED at Miami, Florida, this 13th day of December,
2010.

s/Patrick A, White
UNITED STATES MAGISTRATE JUDGE

cc: Rodney Gener Deliphin, Pre Se
Jail No. 1598541
St. Lucie County Jail
200 Neorth Rock Road
Fort Pilierce, FL 34945

Warden/Superintendent
St. Lucie County Jail
900 North Rock Road

Fort Pierce, FL 34945

Aggie Reed, Assistant Financial Administrator
for Clerk of Court
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 10-14324-CIV-GRAHAM
MAGISTRATE JUDGE P. A. WHITE

RODNEY GENER DELPHIN,

Plaintiff,
ORDER _QOF TINSTRUCTIONS TO
v. : PRC SE CIVIL RIGHTS
LITIGANTS

ST. LUCIE CCOUNTY SHERIFF's
OFFICE, et al.,

Defendants.

The plaintiff in this case 1s proceeding pro se. It is

therefore important that he be advised of essential requirements

concerning this case. It 1s therefore

ORDERED AND ADJUDGED as follows:

1. Tt is the responsibility of the plaintiff to keep the
Court advised of his current address at all times, If the
plaintiff's address changes and no change of address is promptly

filed with the Clerk of Court, this case may be dismissed for lack

of prosecution. A change of address must be labeled "Notice of
Change of Address" and must not include any motions or other
information except for the new address and the effective date of
the change. The plaintiff must understand that the Court does not
know if the plaintiff is transferred or released unless a change of

address is filed.

2. It is the responsibility of the plaintiff to provide the
full name, title, if any, and address of the defendant(s). 1%
service cannot be accomplished upon a defendant due to lack of

information provided by the plaintiff, the case will be dismissed
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as to that defendant{s). If there is only one defendant and

service cannot be achieved, the entire case will be dismissed.

3. The plaintiff is instructed that the Court has nc legal
authority to appoint counsel for the plaintiff in a civil rights
suit. In extraordinary cases, it can reguest a lawyer to represent

the plaintiff, but such cases are rare, and no agppointment can be

made 1in any civil rights case.

4. The plaintiff shall serve upon the defendant(s) and the
defendant (s) upon the plaintiff, or, if appearance by counsel has
been entered, upon their respective counsel, copies of all further
pleadings or other documents submitted for consideration by the
Court. This means that before c¢ounsel has appeared for the
defendant{s), the plaintiff shall send to the defendant(s)
personally a copy of every further pleading, motion, or other paper
submitted to the Court. After counsel has appeared for the
defendant{s), the copy shall be sent directly to counsel for the
defendant {s), rather than to the defendant(s} persocnally. The
plaintiff shall include with each pleading, motion, or other paper
submitted to be filed a certificate stating the date that an
accurate copy of the pleading, motion, or other paper was mailed to
defendant {s) or counsel for defendant(s). If any pleading, motion,
or other paper submitted to the Court does not include a
certificate of service upon the defendant(s) or counsel for the

defendant (s}, it will be stricken by the Court.

5. In cases where the plaintiff is filing an “Amended”
complaint, the plaintiff shall not send a copy of the amended
complaint to the defendants. In such cases, a copy of the amended
complaint and a motion for leave to amend the complaint shall be

filed with the court only and not mailed to any of the defendants.
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6. All pleadings must include the case number at the top of
the first page. The parties shall send the original of every
pleading or document to the Clerk of this Court. Miami cases to be
filed at 400 North Miami Avenue, 8th Floor, Miami, Florida 33128;
Broward cases to be filed at 299 East Broward Boulevard, Room 108,
Fort Lauderdale, Florida 33301; West Palm Beach cases to be filed
at 701 Clematis Street, Room 202, West Palm Beach, Florida 33401.
Fach submission shall include 1) a copy of the pleading or
document, and 2) a certificate of service stating the date a true
copy of the pleading or document was sent to the opposing

party(ies) and/cr counsel for such party(ies).

7. No original pleading or document shall be sent directly

to a Judge or Magistrate of this Court. Anv paper submitted

directly to a Judge or Maagistrate_ rather than to the Clerk will be

disregarded by the Court.

8. The plaintiff is instructed not to send letters to the

Court or to the Clerk. All documents must be filed in accordance

with the Federal Rules of Civil Procedure and copies must be

furnished to opposing counsel. No letter to the Court will be
answered. The plaintiff must understand that letters are not

motions or pleadings and are therefore not docketed in the case.

9. A pro se litigant and his or her family, friends oxr
acquaintances must not call any Judge’s office for any reason. No
information about the case can be obtained from the Judge’s office.
Brief case status information contained on the docket sheet may be
available from the Clerk of Court, but no Court employee can

provide legal advice to any litigant, pro se cor otherwise.
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10. “The plaintiff has no counsel to assist in the discovery

process. Attention is therefore drawn to Fed.R.Civ.P. 26(a), which

lists the varicus forms of discovery available in civil cases., The
plaintiff is instructed that the Court will not grant any motion by
a pro se plaintiff to take depositions, but will otherwise permit
reasonable, relevant discovery by the methods described in the

Federal Rules of Civil Procedure.

11. It is the plaintiff's responsibility to actively pursue
this case, obtain any essential discovery, file all necessary
pleadings and motions and otherwise comply with all scheduling
orders and prepare the case for trial. Failure tec do this will

probably result in dismissal of the case for lack of prosecution.

12. If the plaintiff has been permitted to proceed in forma
pauperis pursuant to 28 U.S5.C. §1915{(a), he or she must understand
that a §1915(a) order only permits a plaintiff to proceed without
prepayment of costs and fees; it does not mean that the plaintiff
is not obligated under the law to pay the costs and fees when he or
she is able to do so. It is the plaintiff’s respensibility to make
monthly payments of 20% of the preceding month’s income credited to
his or her account, and the agency having custedy of the plaintiff
must forward payments from the plaintiff’s account to the Clerk
each time the amount in the account exceeds $10.00 until the full

filing fee is paid.

At the conclusion of the case the Court may tax costs against
the losing party or parties, and if the plaintiff wins the case

such an order will probably eliminate any debt for costs such as
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service of process by the Marshal. Otherwise, any costs and fees
incurred by the Marshal on behalf of the plaintiff are properly
billed to the plaintiff.

DONE AND QRDERED at Miami, Florida, this 13th day of December,
2010.

s/Patrick A. White
UNITED STATES MAGISTRATE JUDGE

cc: Rodney Gener Delphin, Pro Se
Jail No. 198541
St. Lucie County County Jail
900 North Rock Road
Fort Pierce, FL 34945
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. jowrv329 X é

The attached hand-written
document
has been scanned and is
also available in the
SUPPLEMENTAL
PAPER FILE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 10-14324-CIV-GRAHAM
MAGISTRATE JUDGE P.A. WHITE
RODNEY GENER DELPHIN,
Plaintiff,
V. : REPORT COF
MAGTISTRATE JUDGE
ST. LUCIE COUNTY SHERTIFPF'S
OFFICE, et al.,

Defendants.

I. Introduction

The pro-se plaintiff, Rodney Gener Delphin, filed a civil
rights complaint pursuant to 42 U.S.C. §1983 (DE#1) and an amended

complaint (DE#8). The plaintiff is proceeding in forma pauperis.

This civil action is before the Court for an irnitial screening

pursuant to 28 U.S.C. §1i915.

IT. Analysis

A. Applicable Law for Screening

As amended, 28 U.S.C. 81915 reads in pertinent part as

follows:

Sec. 1915 Proceedings in Forma Pauperis

* * *
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(e) (2} Notwithstanding any filing fee, or
any portion thereof, that may have been paid,
the court shall dismiss the case at any time
if the court determines that -

* * *

(B) the action or appeal -

* * *

(i) 1is frivolous or maliciocus;

{ii} faills to state a claim on which
relief may be granted; or

(11l) seeks monetary relief from a
defendant who is immune from such
relief.
This is a civil rights action. Such actions reguire the
deprivation of a federally protected right by a person acting under

color of state law. See 42 U.S.C. 1983; Polk County v Dodsgon, 454

U.8.312 (1981); Whitehorn v Harrelson, 758 F. 2d 1416, 1419 (11
Cir. 1985. The standard for determining whether a complaint states
a c¢laim upon which relief may be granted is the same whether under
28 U.S.C. 8§19%15(e){2)(B) or Fed.R.Civ.P. 12(b) (&) or («). See
Mitchell v. Farcass, 112 F.3d 1483, 149¢ (11 Cir. 1%97) (“The

language of section 1915(e) {2) (B} (ii) tracks the language of
Federal Rule of ¢Civil pProcedure 12(b){6)”). A complaint is
“frivolous under section 1915 (e) “where it lacks an arguable basis
either in law or in fact.” Neitzke v. Williamg, 490 U.S. 319, 325
(1989); Bilal wv. Driver, 251 F.3d 1346, 1349 (11 Cir.), cgert.

denied, 534 U.S. 1044 (2001). Dismissals on this ground should
only be ordered when the legal theories are ‘“indisputably
meritless,” id., 490 U.S. at 227, or when the claims rely on
factual allegations that are “clearly baseless.” Denton v.
Hernandez, 504 U.8. 25, 31 {(1992). Dismissals for failure to state

a claim are governed by the same standard as Federal Rule of Civil

2
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Procedure 12(b) (). Mitchell v. Farcass, 112 F.3d 1483, 1490 (11
Cir. 1997) (“The language of section 1915(e) (2) (B) (ii) tracks the

language of Federal Rule of Civil Procedure 12(b) (£)”). In order
to state a c¢laim, a plaintiff must show that cenduct under color of
cstate law, complained of in the civil rights suit, wviolated the
plaintiff's rights, privileges, or ilmmunities under the
Constitution or laws of the United States. Arrington wv. Cobb
County, 139 F.3d 865, 872 (11 Cir. 1998).

To determine whether a complaint fails to state a c¢laim upon
which relief can be granted, the Court must engage in a two-step
inquiry. First, the Court must identify the allegations in the
complaint- that are not entitled to the assumption of truth. Bell

Atlantic Corp. v. Twombly, 550 U.S8. 544, 555 (2007)). Twémbly

applies to §1983 prisoner actions. See Douglas v. Yates, 535 F.3d
1316, 1321 (11 Cir. 2008). These include “legal ccnclusions” and
“[t]hreadbare recitals of the elements of a cause of action [that
are] supported by mere conclusory statements.” Second, the Court
must determine whether the complaint states a plausible claim for
relief. Id. This is a “context-gspecific task that requires the
reviewing court to draw on its judicial experience and common
gense.” The plaintiff is required to plead facts that show more
than the *mere pcossibility of misconduct.” The Court must review
the factual allegations in the complaint “to determine if they
plausibly suggest an entitlement to relief.” When faced with
alternative explanations for the alleged misconduct, the Court may
exercise its judgment in determining whether plaintiff's proffered
conclusion ig the most plausible or whether it is more likely that

no misconduct occurred.’?

' The application of the Twombly standard was clarified in Ashcreft v,
Igkal, 12% S.Ct. 1937 (2009).
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B. Factual Allegations

The plaintiff names as defendants the St. Lucie County
Sheriff's Office, Sheriff Ken Mascara, and deputies Lasolomon
Archie and David Meizenger. The plaintiff alleges that on November
6, 2009, he was arrested in Ft. Pierce, Florida. He claims the
arrested officers assaulted him, resulting in bruilsed ribs on the
right side of his body. Some of his hair, which is in dread locks,
was pulled out of his head. He claims the defendants used racial
slurs regarding his Haitian heritage, and one o¢f the defendants
told him he’s “sick of you people”. He claims he did not resist the
arrest. He seeks monetary damages of $250,000.00. (DE#1) In his
amended complaint (DE#8) he provides more specific facts, alleging
that Deputy Meizinger held him down, while Deputy Archie kicked him
and pulled out his hair.

Lagtly, he alleges he was not given his Miranda rights during

or after his arrest.

Improper Defendants

At the outset, the plaintiff names the Sheriff’s Department of
St. Lucie County and Sheriff Mascara, who are improper defendants.
There are no allegations of personal involvement in the events
alleged in the complaint as to Defendant Mascara. The plaintiff
has apparently named Mascara as a defendant only because he holds

a supervisory position.

It has long been established that public officials in
supervisory positions cannot simply be held vicariously liable for
the acts of their subordinates. Robertson v. Sichel, 127 U.S. 507
(1888); Byrd v. Clark, 783 F.2d 1002, 1008 (11 Cir. 1986); Jasinski

v. Adams, 781 F.2d 843 (11 Cir. 198%). Nor .can liability be
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predicated solely upon the doctrine of respondeat superior i a

§1983 action. Monell v. Department of Social Services, 436 U.S. 658

(1978) . Supervisory liability requires a causal connection between
actions of the supervisory official and an alleged deprivation [for
example, a showing of knowledge of a history of abuses and failure

to take corrective action]. Byrd v. Clark, supra at 1008.

The claim against the St. Lucie County Sheriff’s Department
must be dismissed because a sheriff’s department/police department
cannct be sued in a federal civil rights action. In Section 1983
actions, they are merely an administrative arm of the local

municipality, and not a separate judicial éntity. Eddy v. City of

Miami, 715 F.Supp. 1553 (S.D.Fla. 1989); DeBellis v. Xulp , 16%
F.Supp.2d 255, 264 (E.D.Pa. 2001). 1In some instances the local

municipality may be sued, if it demonstrated that a policy or
custom of the county is responsible for the plaintiff’s
constitutional violationg. The plaintiff has failed to demonstrate

that St. Lucie County has any such policy. Monell, supra.

The plaintiff alleges that the deputy used racial slurs
against him regarding his Haitian heritage. This allegation fails
to state a claim. Verbal harassment alcne, does not state a claim

for relief under §1983. See Hoptowit v. Ray, €682 F.2d 1237, 1252

(9 Cir. 1982) {federal court cannot order guards to refrain from
uging racial slurs to harass prisoners); Burton v. Livingston, 791
F.2d 97, 101 n. 1 (8 Cir. 1986) (use of racial slurs in prison does

not offend Constitution); McFadden v. Lucas, 713 F.2d 143, 146 (5

Cir.}, cert, denied, 464 U.S. 998 (1283) (threatening language and

gestures does not state a constitutional violation).

However, in this case, the plaintiff alleges that the verbal

slurs were followed by the use of unlawful force upon arrest,
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resulting in bruised ribs. He apparently was held down by Officer
Meizenger, while Officer Archie kicked him, and pulled out his
hair. He claims he did not resist the arrest. The plaintiff has
minimally stated a c¢laim for use of unlawful force at this

preliminary stage against Officers Meizenger and Archie.

Claims of excessive force by police cofficers are cognizable
under 42 U.S.C. §1983, as are ¢laims that officers who were present

failed to intervene. Fundiller v. City of Cooper City, 777 F.2d

1436 (11 Cir. 1985). A claim that a law enforcement officer used
excessive force in the course of an arrest, an investigatory stop,
or any other seizure of a free citizen is to be analyzed under the
Fourth Amendment and 1ts "reasonableness" standard. Graham v,
Connor, 490 U.S. 386 (1989) ("all claims that law enforcement
officers have used excessive force-deadly or not-in the course of
an arrest, investigatory stop, or other 'seizure' of a free citizen
should ©be analyzed under the Fourth Amendment and 1its
'reasonableness' standard”); Qrtega v. Schram, 922 F.2d 684, 694
(11 Cir. 1991).

His claim of one line, stating he was not read his Miranda
rights upon arrest is a challenge to his criminal proceedings and

foreclosed by Heck v Humphrey, 512 US 477 (1994). *In Heck, the

Supreme Court held that if a judgment in favor cf a state prisoner
seeking damages in a §1983 suit would necessarily imply the
invalidity of a conviction or sentence, the claim for damages is
not cognizable under §1983 and the complaint must be dismissed,
because the claim for damages will not exist unless and until the
prisoner can demonstrate that the conviction or sentence has

previously been reversed, expunged, invalidated, or impugned by the

It appears that the plaintiff is a pre-trial detainee and
charges against him are pending.
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grant of a writ of habeas corpus. The plaintiff’sg proper vehicle to
challenge his conviction, if convicted, is to file a petition for
writ of habeas corpus pursuant tc 28 U.S.C. §2254, after exhausting

his state court remedies.

Further, his c¢riminal proceedings may be pending, and the
plaintiff should address his issueg to the attorney representing
him. This Court does not ordinarily interfere with ongoing state

criminal proceedings. Younger v Harrig, 401 US 37 {1971).

IIT. Recommendation

1. This case shall proceed on the claim of use of exXcessive
force against Officers Archie and Meizenger. Service will
be ordered by separate order.

2. The defendants Sheriff Mascara and the St. Lucie County
Sheriff’'s Office are dismissed for failure to state a

claim pursuant to 28 U.S.C. §1915(e) (2) (B) (ii) .

3. The plaintiff’'s claim of denial of hig Miranda rights
shall be dismissed for faililure to state a claim.

4, The operative complaints in this case is both the
cemplaint (DE#1) and the amended complaint (DE#8).

Objecticns to this Report may be filed within fourteen days

following receipt.

Dated at Miami, Florida, thig 15t° day of Febrpary, 2011.

UNITED STATES MAGISTRATE JUDGE
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cc: Rodney Gener Delphin, Pro Se
#198541
St. Lucie County Jail
Address of record
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. /povrv704 DG

The attached hand-written
document
has been scanned and is
also available in the
SUPPLEMENTAL
PAPER FILE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO., 190-14324-CIV-GRAHAM
MAGISTRATE JUDGE P. A. WHITE

RODNEY GENER DELPHIN,

Plaintiff,
V. : ORDER RE SERVICE OF
PROCESS REQUIRING PERSONAL
ST, LUCIE COUNTY SHERIFF's : SERVICE UPON AN TNDIVIDUAL

OFFICE, et al.,

Defendants.

The plaintiff in the above-captioned «c¢ivil action 1is

proceeding in forma pauperis.

Fed.R.Civ.P. 4(e) provides that service shall be effected, as

follows:

(e} SERVICE UPON INDIVIDUALS WITHIN A JUDICIAL
DISTRICT OF THE UNITED STATES. Unless otherwise provided
by federal law, service upon an individual from whom a
walver has not been obtained and filed, other than an
infant or an incompetent person, may be effected in any
judicial district of the United States.

(1} pursuant to the law of the state
in which the district court 1is
located, or in which service 1is
effected, for the service of a
summons upon the defendant in an
action Dbrought in the courts of
general Jjurisdiction of the State;
or

(2) by delivering a copy of the
summons and of the complaint to the
individual perscnally or by leaving
copies therecof at the individual's
dwelling house or usual place of
abode with some person of suitable
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age and discretion then residing
therein or by delivering a copy of
the summons and of the complaint to
an agent authcrized by appointment
or by law to receilve service of
process.

The plaintiff has been permitted tc proceed in forma pauperis

and is therefore entitled to service of process at public expense.

Thereupon, it is

ORDERED AND ADJUDGED that the United States Marshal shall

serve a copy of the complaint and appropriate summons upon:

Deputy Archie Lasclomon Deputy David Meizenger
St. Lucie County St. Lucie County
Sheriff’s Office Sheriff’s Office
4700 West Midway Road 4700 West Midway Road
Fort Pierce, FL 34981-4825 Fort Pilerce, FL 34981-4825

IN THE EVENT THAT PERSONAL SERVICE CANNOT BE EFFECTED UPON ANY
OF THE NAMED DEFENDANTS, THE MARSHAL IS DIRECTED TO MAKE
SUBSTITUTED SERVICE UPON A RANKING OFFICER AVAILAELE TO ACCEPT
SERVICE AT THE DEFENDANT'S AGENCY/PLACE OF EMPLOYMENT. WHEN DOING

SO, THE MARSHAL SHALL MAKE CLEAR AND SPECIFIC NOTATIONS ON THE
“PROCESS RECEIPT AND RETURN,” WHICH RECORD THE ACCEPTING OFFICER’S

FULL NAME, TITLE, AND BADGE NUMBER, IN ADDITION TO THE MARSHAL'S

REMARKS EXPLAINING THE REASON THAT THE NAMED INDIVIDUAL COULD NOT

PERSONALLY BE SERVED.

DONE AND ORDERED at Miami, Florida, this 2nd day of March,

2011.
s/Patrick A. White
UONITED STATES MAGISTRATE JUDGE
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cC:

Rodney Gener Delphin,
Jail No. 198541

St. Lucie County Jail
900 North Rock Road
Fort Pierce, FL 34945

United States Marshal

Pro Se
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AQ 440 (Rev. 12/09) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the

Southern District of Florida

RODNEY GENER DELPHIN,

Plaintiff
v Civil Action No. 10-14324-CIV-GRAHAM

ST. LUCIE COUNTY SHERIFF’s OFFICE, et al.,

Defendant

SUMMONS IN A CIVIL ACTION

To: (Defendant's name and address)
Deputy Archie Lasolomon
St. Lucie County Sheriff’s Office
4700 West Midway Road
Fort Pierce, FL 34981-4825

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a}2) or (3) ~— you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

Rodney Gener Delphin, Pro Se, Jail No. 198541
St. Lucie County Jail :

900 North Rock Road

Fort Pierce, FL 34945

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date: 3/7/// WM M%_

/ V Signature of &é;;% or Qépury{‘!erk ‘
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AD 440 (Rev. 12/09) Summons in o Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R, Civ. P. 4 (I))

This summons for (name of individual and title, if any)

was received by me on (date)

(3 1 personally served the summons on the individual at (place)

on (date) ,or

(3 1left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

[7 1served the summons on (rame of individual) , who is

designated by law to accept service of process on behalf of (rame of organization)

on (date) , or
3 1returned the summons unexecuted because , or
(3 Other (specify):
My fees are § for travel and § for services, for a total of §

1 declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server s address

Additional information regarding attempted service, etc:
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AO 440 (Rev, 12/09) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the

Southern District of Florida

RODNEY GENER DELPHIN,
Plaintifff

v Civil Action No. 10-14324-CIV-GRAHAM

ST. LUCIE COUNTY SHERIFF’s OFFICE, et al.,

Defendant
SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)
Deputy David Meizenger
St. Lucie County Sheriff’s Office
4700 West Midway Road
Fort Pierce, FL. 34981-4825

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (2)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

Rodney Gener Delphin, Pro Se, Jail No. 198541
St. Lucie County Jail
900 North Rock Road
Fort Pierce, FL 34945

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

. 2 "
i Signature of Clerk or e, i Clerk
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AQ 440 (Rev, 12/09) Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (rame of individual and title, if any)

was received by me on (date)

(1 1 personally served the summons on the individual at (place)

on (date) ,or

3 1left the summons at the individual’s residence or usual place of abode with (ramej

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

1 1served the summors on (hame of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

On (date) ;or
1 I returned the summons unexecuted because ;or
3 Other (specify):
My fees are § for travel and $ for services, for a total of §

I declare under penalty of perjury that this information is true.

Date:

Server's signature

Printed name and title

Server's address

Additional information regarding attempted service, ete:
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case NO.  |p-ov-jusay

The attached hand-written
document |
has been scanned and is
also available in the
SUPPLEMENTAL
PAPER FILK

.
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AOQ B8B (Rev. 06/09) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civii Action

UNITED STATES DISTRICT COURT

for the
KOOVEY petppz)
Plainiiff ) . .
v, ) Civil ActionNo, 0 — /Y334 - C.I U, - &R2HAT
e - . - , )
S/ / (I & ( DU:UT y fﬂéf Wf CFFLEE ) (If the action is pending in another district, state where:
efendant ) )

SUBPOENA TO PRODUCE DOCUMENTS, INFORMATION, OR OBJECTS
OR TO PERMIT INSPECTION OF PREMISES IN A CIVIL ACTION

To: SHEELFE f€p) T AHASCALS
~Production: YOU ARE COMMANDED to produce at the time, date, and place set forth below the following

documents, electronically stored information, or objects, and permit their inspection, copying, testing, or sampling of the ‘
material: 71> IOroA*?_-“;;;{ w2 q_n,.;/f»/(w//w/{ RAC ek Gl oo fe. A Gﬂ.g_w,t,ﬁ

0("‘:7@"‘-»"1/7‘ ) Lt Oiormen AArelie.

L, Oerheafion (el WA 10 (eps oF  Seruie
TV _pdockt Mot £ £F fFecar e | 12 i 3 6 2,

O Inspection of Premises: YOU ARE COMMANDED to permit entry onto the designated premises, land, or
other property possessed or controlled by you at the time, date, and location set forth below, so that the requesting party
may inspect, measure, survey, photograph, test, or sample the property or any designated object or operation on it.

Place: ¢ 77 A)r::',f’z Cova y Sherr €65 DFE we | Date and Time: J
p

’ Place: Date and Time:

The provisions of Fed. R. Civ. P. 45(c), relating to your protection as a person subject to a subpoena, and Rule
45 (d) and (e), relating to your duty to respond to this subpoena and the potential consequences of not doing so, ate
attached.

Date:

CLERKNOF COURT
Co ] e v A

- Si‘gzl@&re 9 Clerk or Deputy lerk Attorney's signature

he name, address, e-mail, and telephone number of the attorney representing (name of parny % /f/ét‘?% @ /d
bot: £ ot v f54 TY Gy C , who issues or requests this subpoena, are:
7 '

/ Oaﬁ:{i}'{ /Uf’/)é// /// . — L
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AQ 88B (Rev. 06/09) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action (Page 2)

Civil Action No.,

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

This subpoena for (name of individual and title, if any)

was received by me on (dare)

O I served the subpoena by delivering a copy to the named person as follows:

on (date) yor

3 I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, | have also
tendered to the witness fees for one day’s attendance, and the mileage allowed by law, in the amount of

$

My fees are § for travel and § for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server's address

Additional information regarding attempted service, ete:



Case 2:10-cv-14324-DI.G  Document 14-1

Entered on FLSD Docket 04/18/2011 Page 3 of 3

AO 88B (Rev. 06/09) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action(Page 3)

Federal Rule of Civil Procedure 45 (¢), (d), and (e} (Effective 12/1/07)

{c) Protecting a Person Subject to a Subpoena,

(1) Avoiding Undue Burden or Expense; Sanctions. A party or
attorney responsible for issuing and serving a subpoena must take
reasonable steps to avoid imposing undue burden or expensc on a
person subjeet to the subpoena. The issuing court must enforee this
duty and impose an appropriate sanction — which may include lost
earnings and reasonable attorney’s fees —— on a party or attorney
who fails to comply.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Required. A person commanded to produce
documents, electronically stored information, or fangible things, or
to permit the inspection of premises, need not appear in person at the
place of production or inspection unless also commanded to appear
for a deposition, hearing, or trial.

{B) Objections. A person commanded to produce documents or
tangible things or to permit inspection may scrve on the party or
attorney designated in the subpoena a writien objection 10
inspecting, copying, testing or sampling any or all of the materials or
10 inspecting the premises — or to producing electronically stored
information in the form or forms requested. The objection must be
served before the earlier of the time specified for compliance or 14
days after the subpoena is served. If an objection is made, the
following rules apply:

(i) At any time, on notice to the commanded person, the serving
party may move the issuing cour! for an order compelling production
or inspection.

(it) These acts may be required only as directed in the order, and
the order must protect a person who is neither a party nor a party’s
officer from significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the issuing court must
quash or modify & subpoena that.

(i) fails to allow a reasonable time to comply;

(ii) requires a person wha is neither a party nor a party’s officer
10 travel more than 100 miles from where that person resides, is
employed, or regularly transacts business in person — except that,
subject to Rule 45(c)(3)(B)(iii), the person may be commanded to
attend a trial by traveling ftom any such place within the state where
the trial is held;

(iii) requires disclosure of privileged or other protected matter, if
no exception or waiver applies; or

(iv) subjccets a person to undue burden.

(B) When Permitied. To protect a person subject to or affected by
a subpoena, the issuing court may, on motion, quash or modify the
subpoena if it requires:

(i) disclosing a trade secret or other confidential research,
development, or commercial information;

(i) disclosing an unretained expert’s opinion or information that
does not describe specific occurrences in dispute and results from
the expert’s study that was not requested by a party; or

(iii} a person who is neither a party nor a party’s offtcer to incur
substantial expense to travel more than 100 miles to atiend trial.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(c)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under
specified conditions if the serving party:

(i) shows a substantial need for the testimony or material that
cannot be otherwise met without undue hardship; and

(ii) ensures that the subpoenacd person will be reasonably
compensated.

(d) Duties in Respending to a Subpoena.

(1) Producing Documents or Electronically Stored Information.
These procedures apply to producing documents or electronically
stored information:

(A) Documents. A person responding to a subpoena to produce
documents must produce them as they are kept in the ordinary
course of business or must organize and label them to correspond to
the categories in the dernand.

(B) Form jor Producing Electronically Stored Information Not
Specified. If a subpoena does not specify a form for preducing
electronicatly stored information, the person responding must
produce it in & form or forms in which it is ordinarily maintained or
in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One
Form. The person responding need not produce the same
electronically stored information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
respending need not provide discovery of electronically stored
information from scurces that the person identifies as not reasonably
accessible because of undue burden or cost. On motion to compel
discovery or for a protective order, the person respending must show
that the information is not reasonably accessible because of unduc
burden or cost. If that showing is made, the court may nonetheless
order discovery from such sources if the requesting party shows
good cause, considering the lmitations of Rule 26{b)(2)(C). The
court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed
information under a claim that it is privileged or subject to
protection as trial-preparation material must:

(i) expressly make the claim; and

(ii) describe the nature of the withheld documents,
communications, or tangible things in a manner that, without
revealing information itself privileged or protected, will enable the
partics to assess the claim.

(B} Information Produced. If information produced in response to a
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any
party that received the information of the claim and the basis for it.
After being notified, a party must promptly return, sequester, or
destroy the specified information and any copies it has, must not use
or disclose the information until the claim is resolved; must take
reasonable steps to refrieve the information if the party disclosed it
before being notified; and may promptly present the information o
the court under seal for a determination of the claim. The person
who produced the information must preserve the information until
the claim is resotved.

(e} Contempt. The issuing court may hold in contempt a person
who, having been served, fails without adeguate excuse to obey the
subpoena. A nonparty’s failure to obey must be excused if the
subpoena purports to require the nonparty to attend or produce at a
place outside the limits of Rule 45(c}{3)(A)(ii).
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AQ 888 (Rev. 06/09) Subpecna to Produce Documents, infermation, or Objects or to Permil Inspection of Premises in a Civil Action

UNITED STATES DISTRICT COURT

for the

Kéwlj YV EFHIA/

Plaintiff L

Civil Action No./cv - /3 &Y - C. L.V, &/ AT
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)
Defendant ) }

SUBPOENA TO PRODUCE DOCUMENTS, INFORMATION, OR OBJECTS
OR TO PERMIT INSPECTION OF PREMISES IN A CIVIL ACTION

To. SHELLFF k€N T 1AL CAES

Production: YOU ARE COMMANDED to produce at the time, date, and place set forth below the following
documents, electronically stored information, or objects, and permit their inspecti(:)n& copying, testing, or sampling of the

material: 7% LYodliow A e y/:'f?e{,ﬁé (et & ol g fo [ S G/"Z G
e v‘fiq"' ; PRV zt/ /@:"H P S
Les 7. < ye

Place: ¢ 7, /vcie CTDV»‘LT'(/ Ted'/ T A Déteand"l“'ime: _ o
0 etk Lot fA0 e | W FhN T Cﬂ*/’é OF JSeyti e

(Pt e, ;T ;«/fw/' el | V24 (4 g

O Inspection of Premises: YOU ARE COMMANDED to permit entry onto the designated premises, fand, or
other property possessed or controlled by you at the time, date, and location set forth below, so that the requesting party
may inspect, measure, survey, photograph, test, or sample the property or any designated object or operation on it

Place: Date and Time:

The provisions of Fed. R. Civ. P. 45(c), relating to your protection as a person subject to a subpoena, and Rule
45 (d) and (e), relating to your duty to respond to this subpoena and the potential consequences of not doing so, are
attached.

Tl

. Signaffire of Clerk or Deputy Clerk ) Attorney s signature

The name, address, e-mail, and telephone number of the attorney representing (name of party) 2’2') /(/C;r“?‘% r@ﬁk

O - — ! 3 - 9343 i i
ﬁw i /POt SN e ST S 7 , who issues or requests this subpoena, are:
4 7 ’

%‘4&/& E/*f:' ._/_' 7 (j/{)c/u,:, - '// / - e
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AOQ 88B {Rev. 06/09) Subpoena to Produce Documents, Informatien, or Objects or to Permit Inspection of Premises in a Civil Action (Page 2)

Civil Action No.

PROOEF QF SERVICE
(This section should not be filed with the court unless required by Fed, R, Civ, P. 45.)

This subpoena for frame of individual and title, if any)

was received by me on (dare)

O I'served the subpoena by delivering a copy te the named person as follows:

on (date} yor

3 I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, | have also
tendered to the witness fees for one day’s attendance, and the mileage allowed by law, in the amount of

My fees are § for travel and $ for services, for a total of $ 0.00

I declare under penalty of petjury that this information is true,

Date:

Server's signature

Prinfed name and title

Server's address

Additional information regarding attempted service, etc:
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AO 88B (Rev. 06/09) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action(Page 3)

Federal Rule of Civil Procedure 45 (¢), (d), and (e) (Effective 12/1/07)

(c) Protecting a Person Subject to a Subpoena.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or
attomey responsible for issuing and serving a subpoena must take
reasonable steps to avoid imposing undue burden or expense on a
person subject to the subpoena. The issuing court must enforce this
duty and impose an appropriate sanction — which may include lost
carnings and reasonable attorney'’s fees — on a party or attorney
who fails to comply.

(2) Command to Produce Materials or Permit Inspection.

{A) Appearance Not Required. A person commanded to produce
documents, electronically stored information, or tangible things, or
to permit the inspection of premises, need not appear in person at the
place of production or inspection unless 2lso commanded to appear
for a deposition, hearing, or trial.

(B) Objections. A persen commanded 1o produce documents or
tangible things or to permit inspection may serve on the party or
attorney designated in the subpoena a written objection to
inspecting, copying, testing or sampling any or all of the materials or
1o inspecting the premises — or to producing electronically stored
information in the form or forms requested. The objection must be
served before the earlier of the time specificd for compliance or 14
days after the subpoena is served. If an objcction is mad, the
following rules apply:

(i) At any time, on notice to the commanded person, the serving
party may move the issuing court for an order compelling production
or inspection.

{ii) Thesc acts may be required only as directed in the order, and
the order must protect a person who is neither a party nor a party’s
officer from significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Regrired. On timely motion, the issuing court must
quash or modify a subpoena that:

(i) fails to aliow a reasonable time to comply;

(i) requires a person who is neither a party nor a party’s officer
to travel more than 100 miles from where that person resides, is
employed, or regularly transacts business in person — except that,
subject to Rule 45(c)(3)(B)(iii), the person may be commanded to
attend a trial by traveling from any such place within the state whete
the trial is held;

(ifi) requires disclosure of privileged or other protected matter, if
no exception or waiver applies; or

(iv) subjects a person to undue burden.

(B) When Permitied. To protect a person subject to or affected by
a subpoena, the issuing court may, on motion, quash or modify the
subpoena if it requires:

(i} disclosing & trade sccret or other confidential rescarch,
development, or commercial information;

(i} disclosing an unretained expert’s epinion or information that
does not describe specific occurrences in dispute and results from
the expert’s study that was not requested by a party; or

(i#i) a person who is neither a party nor a party’s officer te incur
substantial expense to travel more than 100 miles to attend trial.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(c)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under
specified conditions if the serving party:

(i) shows a substantial need for the testimony or material that
cannot be otherwise met without undue hardship; and

(ii) ensures that the subpocnaed person will be reasonably
compensated.

{d) Duties in Responding to a Subpoenas.

{1} Producing Documents or Electronically Stored Information.
These procedures apply to producing documents or electronically
stored information:

(A) Documents. A person responding 10 a subpoena to produce
documents must produce them as they are kept in the ordinary
course of business or must organize and label them to correspond to
the categories in the demand,

(B) Form for Producing Electronically Stored information Not
Specified. 1f a subpoena does not specify a form for producing
electroni¢ally stored information, the person responding must
produce it in a form or forms in which it is ordinarily maintained or
in a reasonably usable form or forms.

(C) Electronically Stored fnformation Produced in Only One
Form. The person responding need not produce the same
electronically stored information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored
information from sources that the person identifics as not reasonably
accessible because of undue burden or cost. On motion to compel
discovery or for a protective order, the person responding must show
that the information is not reasonably accessible because of undue
burden or cost. If that showing is made, the court may nonetheless
order discovery from such sources if the requesting party shows
good cause, considering the limitations of Rule 26(b)(2)(C). The
court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed
information under & claim that it is privileged or subject to
protection as trial-preparation material must:

(i) expressly make the claim; and

(ii) describe the nature of the withheld docurments,
communications, or tangible things in a manner that, without
revealing information itself privileged or protecied, wiil enable the
parties to assess the claim.

{B) Information Produced. if information produced in response to a
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any
party that received the information of the claim and the basis for it.
After being notified, a party must promptly return, sequester, or
destroy the specified information and any copies it has; must not use
or disclose the information until the claim is resolved; must take
reasonable steps 1o retrieve the information if the party disclosed it
before being notified; and may promptly present the information to
the court under seal for a determination of the claim. The person
who produced the information must preserve the information until
the claim is resolved.

(e} Conterpt, The issuing court may hold in conterpt a person
who, having been served, fails without adequate excuse to obey the
subpoena. A nonparty's failure to obey must be excused if the
subpoena purperts o require the nonparty to attend or produce at a
place outside the timits of Rule 45(c)(3)(A)(ii).
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| UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. /p.c,- /432¢ DLG

The attached hand-written
document
has been scanned and is
also available in the
SUPPLEMENTAL
PAPER FILE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. .o, /u32¢ puc

The attached hand-written
document
has been scanned and is
also available in the
SUPPLEMENTAL
PAPER FILE
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(]
route as spemfled below.

U.S. Department of Justice PROCESS RECEIPT AND RETURN

United States Marshals Service See "Instructions for Service of Process by U.S. Marshal”
W
PLAINTI COURT CASE NUI-VIBER

RODNEY GENER DELPHIN 10-14324

DEFENDANT TYPE OF PROCESS

ST, LUCIE COUNTY SHERIFF'S OFFICE, ¢t al SUMMONS IN A CIVIL ACTION

DEPUTY DAVID MEIZENGER
ADDRESS (Street or RFD, Apartment No., City, Strue and ZIP Code)

ST. LUCIE COUNTY SHERIFF'S OFFICE 4700 WEST MIDWAY ROAD FORT PIERCE, FL 34981-4825
SEND NOTICE OF SERVICE COPY TO REQUESTER AT NAME AND ADDRESS BELOW

=

RODNEY GENER DELPHIN, PRO SE JAIL NO. 19854]

NAME OF INDIVIDUAL, COMPANY, CORPORATION. ETC. TO SERVE OR DESCRIPTION OF PROPERTY TO SEIZE OR CONDEMN
SERVE {

Number of process to be
served with this Form 285 | |

Number of parties to be

ST. LUCIE COUNTY JAIL served in this case 2
900 NORTH ROCK ROAD
FORT PIERCE, FL 34945 Check for service

onU.S.A

SPECIAL INSTRUCTIONS OR OTHER INFORMATION THAT WilL1 ASSIST IN EXPEDITING SERVICE (hrclu Business| D.C.
All Telepkone Numbers, and Estimated Times Available for Service):

Fold

MAY 20 2011

STEVEN M
CLgRK LBRIMORE

£ FLA. - FT, PIERCE

Signature of Attorney other Originator requesting service on behalf of: ] PLAINTIFF TELEPBONE NUMBER DATE
] DEFENDANT

SPACE BELOW FOR USE OF U.S. MARSHAL ONLY-- DO NOT WRITE BELOW THIS LINE

1 acknowledge receipt for the total | Total Process | District of District to Signature of Authorized USMS Deputy or Clerk Date
number of process indicated. Crigin Serve

(Sign only for USHM 285 if more

than ane USM 285 is subminied) | No. 04 [ o 04

1 hereby centify and retum that | [} nave persomally served , ] have legal evidence of service, [J have executed as shown in "Remarks", the process described
on the individual , company, corporation, etc., at the address shown above on the on the individual , company, corperation, etc. shown at the address inserted below.

[ 1hereby certify and return that T am urable to locate the individual, company, carporation, etc. named above (See remarks below)

Name and title of individual served (if not shown above) (BZ-A person of suitable age and diseretion
Ku 6 / 0/ [ I/ then residing in defendant's usua! place
. .
m Drog rov,ﬁecvf k C e/ X of abode
Address (complete only different than shown above) Date Time

de

f/ﬁ 18 e

WFU 5. ?arshal or Depuly :-

Service Fee Total Mileage Charges| Forwarding Fee Total Charges Advance Deposits Ameual pwed wo U5, Marshal® or
including endeavors) {Amount of Refund*)
$0.00
REMARKS:
RS IR OIAY (. CLERK OF THE COURT PRIOR EDITIONS MAY BE USED

2. USMS RECORD
3. NOTICE OF SERVICE
4. BILLING STATEMENT®*: To be retumed 1o the U.S, Marshal with payment,

if any amount is owed. Please remit prompily payable to U.S. Marshal. Form LUSM-285
5, ACKNOWLEDGMENT OF RECEIPT Rev. 12/80



U.S. Department of Justice
United States Marshals Service

ago 2.1 (Lo 14394 D) | Daciment 14 atered on
U5M-285 is a 5-part form, Fill out the form and print 5 copies.

Sign as needed and route as specified below.

PROCESS RECEIPT AND RETURN
See "“Instructions for Service of Process by U.S. Marshal”

e rreereemecesmemEa Y ———teeectt e e E———CEF————————— e

PLAINTIFF COURT CASE NUMBE

RODNEY GENER DELPHIN i0911J4324AS NUMBER

DEFENDANT TYPE OF PROCESS

ST. LUCIE COUNTY SHERIFF'S OFFICE, et al SUMMONS IN A CIVIL ACTION

NAME OF INDIVIDUAL, COMPANY, CORPORATION. ETC. TO SERVE OR DESCRIPTION OF PROPERTY TO SEIZE OR CONDEMN

SERVE ) DEPUTY ARCHIE LASOLOMON

AT

ADDRESS (Street or RFD, Apartment No., City, State and ZIP Code}

ST. LUCIE COUNTY SHERIFF'S OFFICE 4700 WEST MIDWAY ROAD FORT PIERCE, FL 34981-4825

SEND NOTICE OF SERVICE COPY TO REQUESTER AT NAME AND ADDRESS BELOW

MNurnber of process 1o be

=

RODNEY GENER DELPHIN, PRO SE JAIL NO. 198541

ST. LUCIE COUNTY JAIL
%00 NORTH ROCK ROAD
FORT PIERCE, FL 34945

served with this Form 285 | 1

Number of parties to be
served in this case

Check for service
on US.A,

SPECIAL INSTRUCTIONS OR OTHER INFORMATION THAT WILL ASSIST IN EXPEDITING SERVICE ffn

All Telephone Numbers, and Estimated Times Avatlable for Service):
Fold

STEVEN M. LARI
SLERK U5 DT a

5.0, OF FLA, - F7. PIERCE

Signature of Attemney other Originator requesting service on behalf of:

7] PLAINTIFF TELEPHONE NUMBER DATE

£ DEFENDANT

SPACE BELOW FOR USE OF U.S, MARSHAL

ONLY-- DO NOT WRITE BELOW THIS LINE

[ acknowledge receipt for the tofal | Total Process | District of District to Signature of Authotized USMS Deputy or Clerk Date
number of process indicated. Origin Serve

(Sign oaly for USM 285 if more

than one USM 285 is submitred) ! No. 04 No. 04

[ hereby centify and return that 1 [] have personally served ] have legal evidence of service, (] nave executed as shown in "Remarks", the process described
on the individual , company, corporation, etc., at the address shown above on the on the individual , company, corparation, etc. shown at the address inserted below.

[ 1hereby certify and retum that I am unable to locate the individual, company, corporation, etc. named above (See remarks below)

Name and title of individual served (if not shown above)

K;m Bri

person of suitable age and diseretion
then residing in defendant's usual place
of abade

Address (complete only d&:ent than shown above)

i, Records Clerk

“;‘)/f

Service Fee Total Mileage Charges

including endeavors)

Forwarding Fee Total Charges

Amount owed to 1.5, Marshal* or
{Amount of Refund*y

$0.00

Advance Deposits

REMARKS:

i, CLERK OF THE COURT
2. USMS8 RECORD
3. NOTICE OF SERVICE

PRINT S COPIES:

PRIOR EDITIONS MAY BE USED

4. BILLING STATEMENT*: To be retumed to the 1.5, Marshal with payment,

if any amourt is owed. Please remit promptly payable to U.S. Marshal,

5. ACKNOWLEDGMENT OF RECEIPT

Form USM-285
Rev. 12/80



Case 2:10-cv-14324-DLG Document 21 Entered on FLSD Docket 05/27/2011 Page 1 of 4

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
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The attached hand-written
document
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 2:10-cv-14324-CIV-GRAHAM
RODNEY GENER DELPHIN,
Plaintiff,
VS.

ST. LUCIE COUNTY SHERIFF'S
OFFICE, et. al.,

Defendant.
/

NOTICE OF APPEARANCE

The Clerk will please note the appearance of the law firm of PURDY, JOLLY, GIUFFREDA
& BARRANCO, P.A. as Attorneys of Record for the Defendants, DEPUTY LASOLOMON
ARCHIE AND DEPUTY DAVID MEIZENGER, in the above-styled cause, and you are hereby
requested to furnish the said attorney with copies of all future motions, orders, etc., in this cause.

IHEREBY CERTIFY that a copy of the foregoing was mailed this 31* day of May, 2011,
to: Rodney Gener Delphin, Jail No. 198541, St. Lucie County Jail, 900 North Rock, Road, Fort

Pierce, FL 34945,

PURDY,JOLLY, GIUFFREDA & BARRANCO,P.A.
Attorneys for Defendants

2455 Fast Sunrise Boulevard, Suife 1216

Fort Lauderdale, Florida 33304

Telephone (954) 462-3200

Telecopier  (954) 462-3861

E-mail: Christy@purdylaw,.com

S/ Christy M. Runkles
CHRISTY M. RUNKLES, ESQUIRE

Florida Bar No.: 0084631
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 2:10-cv-14324-CIV-GRAHAM
RODNEY GENER DELPHIN,
Plaintiff,
VS.

ST. LUCIE COUNTY SHERIFF’'S
OFFICE, et. al.,

Defendant.
/

DEFENDANT ARCHIE’S ANSWER/AFFIRMATIVE DEFENSES
(COMPLAINT & AMENDED COMPLAINT)

The Defendant, LASOLOMON ARCHIE, through his undersigned attorneys, files this his
Answer/Affirmative Defenses to the Plaintiff’s Complaint and Amended Complaint, and in support
thereof, would state as follows:

ANSWER TO COMPLAINT
L. Parties

A. Admitted that Rodney Delphin is the Plaintiff in this action.

B. Denied.

C. Admitted that Lasolomon Archie and David Meizenger are Defendants in this action.

1. Statement of the Claim

As these allegations are in narrative fashion they are denied.
III.  Relief

Denied.

Page 1 of 3
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ANSWER TO AMENDED COMPLAINT

Statement of Facts
1. Denied.
2. Denied.
3. Denied.

GENERAL DENIAL
Any and all allegations to which a specific response has not previously been provided is

herein denied and strict proof thereof is demanded.

AFFIRMATIVE DEFENSES

I. As a first and separate Defense, the Defendant, pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedure, would assert that Plaintiff has failed to make sufficient allegation
of ultimate fact from which it may be determined that a claim for relief has been stated.

2. As afurther and separate Defense, the Defendant would assert that he is immune from
any and all liability through application of the concept of qualified immunity, as he, at no time,
committed any act in derogation of Plaintiff’s civil rights of which a reasonable law enforcement
officer would have had knowledge and at all times otherwise acted in good faith relying upon
existing statutes, policies and procedures as authority for his actions, and otherwise acted reasonably.

3. As a further and separate defense, the Defendant would assert that any and all injuries
suffered by Plaintiff were caused in whole or in part by reason of Plaintiff’s negligent and/or
wrongful acts and conduct, as a consequence of which the Plaintiff is not entitled to recovery or any
recovery should be reduced in direct proportion thereto.

4, As a further and separate Affirmative Defense, the Defendant would assert that any

Page 2 of 3
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and all actions were taken:
a. Without malice;
b. With probable cause;
c¢. In pursuit of lawful and legal duties;

d. With such force as was reasonable and necessary under the circumstances.

DEMAND FOR TRIAL BY JURY

The Defendant, LASOLOMON ARCHIE, hereby demands trial by jury on all issues so
triable.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing was mailed this 37* day of May, 2011,
to: Rodney Gener Delphin, Jail No. 198541, St. Lucie County Jail, 900 North Rock, Road, Fort
Pierce, FL 34945,

PURDY,JOLLY, GIUFFREDA & BARRANCO, P.A.
Attorneys for Defendants

2455 East Sunrise Boulevard, Suite 1216

Fort Lauderdale, Florida 33304

Telephone (954) 462-3200

Telecopier  (954) 462-3861

E-mail: Christy@ purdylaw.com

S/ Christy M. Runkles
CHRISTY M. RUNKLES, ESQUIRE

Florida Bar No.: 0084631

Page3of 3
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 2:10-cv-14324-CIV-GRAHAM
RODNEY GENER DELPHIN,
PlaintifTf,

VS.

ST. LUCIE COUNTY SHERIFF’S
OFFICE, et. al.,

Defendant.
/

DEFENDANT MEIZENGER’S ANSWER/AFFIRMATIVE DEFENSES
(COMPLAINT & AMENDED COMPLAINT)

The Defendant, DAVID MEIZENGER, through his undersigned attorneys, files this his
Answer/Affirmative Defenses to the Plaintiff’s Complaint and Amended Complaint, and in support
thereef, would state as follows:

ANSWER TO COMPLAINT
L Parties

A. Admitted that Rodney Delphin is the Plaintiff in this action.

B. Denied.

C. Admitted that Lasolomon Archie and David Meizenger are Defendants in this action.
II. Statement of the Claim

As these allegations are in narrative fashion they are denied.

III.  Relief

Denied.

Page 1 of 3
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ANSWER TO AMENDED COMPLAINT

Statement of Facts
1. Denied.
2. Denied.
3. Denied.

GENERAL DENIAL

Any and all allegations to which a specific response has not previously been provided is

herein denied and strict proof thereof is demanded.
AFFIRMATIVE DEFENSES

1. As a first and separate Defense, the Defendant, pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedure, would assert that Plaintiff has failed to make sufficient allegation
of ultimate fact from which it may be determined that a claim for relief has been stated.

2. As afurther and separate Defense, the Defendant would assert that he is immune from
any and all liability through application of the concept of qualified immunity, as he, at no time,
commiitted any act in derogation of Plaintiff’s civil rights of which a reasonable law enforcement
officer would have had knowledge and at all times otherwise acted in good faith relying upon
existing statutes, policies and procedures as authority for his actions, and otherwise acted reasonably.

3. As afurther and separate defense, the Defendant would assert that any and all injuries
suffered by Plaintiff were caused in whole or in part by reason of Plaintiff’s negligent and/or
wrongful acts and conduct, as a consequence of which the Plaintiff is not entitled to recovery or any
recovery should be reduced in direct proportion thereto.

4, As a further and separate Affirmative Defense, the Defendant would assert that any

Page 2 of 3
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and all actions were taken:
a. Without malice;
b. With probable cause;
c. In pursuit of lawful and legal duties;
d. With such force as was reasonable and necessary under the circumstances.

DEMAND FOR TRIAL BY JURY

The Defendant, DAVID MEIZENGER, hereby demands trial by jury on all issues so triable.

CERTIFICATE OF SERVICE

IHEREBY CERTIFY that a copy of the foregoing was mailed this 31" day of May, 2011,

to: Rodney Gener Delphin, Jail No. 198541, St. Lucie County Jail, 900 North Rock, Road, Fort

Pierce, FL. 34945.

PURDY, JOLLY, GIUFFREDA & BARRANCO, P.A,
Attorneys for Defendants

2455 East Sunrise Boulevard, Suite 1216

Fort Lauderdale, Florida 33304

Telephone (954) 462-3200

Telecopier (954) 462-3861

E-mail: Christy@purdylaw.com

S/ Christy M, Runkles
CHRISTY M. RUNKLES, ESQUIRE
Florida Bar No.: 0084631
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 2:10-cv-14324-CIV-GRAHAM
RODNEY GENER DELPHIN,
Plaintiff,
vs.

ST. LUCIE COUNTY SHERIFF’S
OFFICE, et. al.,

Defendant.
/

MOTION TO TAKE DEPOSITION OF A CONFINED PERSON
(AND MEMORANDUM OF LAW)

Defendants, DAVID MEIZENGER AND LASOLOMON ARCHIE, through their
undersigned attorneys, pursuant to Rule 30(a) of the Federal Rules of Civil Procedure, files this their
Motion to Take Deposition of a Confined Person, and in support thereof would state as follows:

1. That Plaintiff is a pretrial detainee confined in the St. Lucie County Jail, located at
900 North Rock Road, Fort Pierce, FL 34945,

2. The Defendants intend to depose Rodney Delphin in this cause.

WHEREFORE, it is respectfully requested that this Honorable Court enter its Order
permitting the deposition of the Plaintiff, RODNEY DELPHIN, to be taken at the St. Lucie County
Jail.

Further, and in support of this Motion to Take Deposition of a Confined Person, Defendants
would refer this Honorable Court to the Memoranduin of Law attached hereto and by reference made

a part hereof,

Page 1 of 2
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MEMORANDUM OF LAW

According to Rule 30(a) of the Federal Rules of Civil Procedure, "The deposition of a person
confined in prison may be taken only by leave of court on such terms as the court prescribes.”
Plaintiff is currently confined as a pretrial detainee at the St. Lucie County Jail, located in Ft. Pierce,
Florida. As the Rule provides, the deposition of the Plaintiff may be taken only with leave of court.

The deposition, if permitted, will be coordinated through the administration office for the jail.
The date and time for the deposition will be selected so as to allow advance notice to the institution
to minimize security disruption, etc.

Defendants” Motion to Take Deposition of a Confined Person should be granted.

1 HEREBY CERTIFY that a copy of the foregoing was mailed this 31" day of May, 2011,
to: Rodney Gener Delphin, Jail No. 198541, St. Lucie County Jail, 900 North Rock, Road, Fort
Pierce, FL 34945,

PURDY,JOLLY, GIUFFREDA & BARRANCO,P.A.
Attorneys for Defendants

2455 East Sunrise Boulevard, Suite 1216

Fort Lauderdale, Florida 33304

Telephone  (954) 462-3200

Telecopier (9543 462-3861
E-mail: Christy @purdyvlaw.com

S/ Christy M. Runkles
CHRISTY M. RUNKLES, ESQUIRE

Florida Bar No.: 0084631

Page 2 of 2
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 2:10-cv-14324-CIV-GRAHAM
RODNEY GENER DELPHIN,
Plaintiff,
vs.

ST. LUCIE COUNTY SHERIFF'S
OFFICE, et. al.,

Defendant.
/

ORDER GRANTING DEFENDANTS’ MOTION TO
TAKE DEPOSITION OF A PERSON CONFINED IN PRISON

THIS CAUSE, having come on before the Court on the Defendants’ Motion to Take
Deposition of a Person Confined in Prison, the Court having considered the grounds for the Motion,
and the Court having been advised that all parties are in agreement to this Motion, it is

ORDERED AND ADJUDGED that the Defendants’ Motion to Take Deposition of a Person

Confined in Prison is hereby GRANTED. The Defendant may take the deposition of Plaintiff,

RODNEY DELPHIN, at his place of incarceration.

DONE AND ORDERED in Chambers, Miami, Florida, this day of

, 2011,

UNITED STATES DISTRICT JUDGE

Copies Furnished:
Christy M. Runkles, Esquire, attorney for Defendant
Rodney Delphin, Plaintiff
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 10-14324-CIV-GRAHAM
MAGISTRATE JUDGE P. A. WHITE

RODNEY GENER DELPHIN, :

Plaintiff, :
ORDER SCHEDULING PRETRIAL
V. : PROCEEDINGS WHEN PLAINTIFFE
IS PROCEEDING PRO SE
ST. LUCIE COUNTY SHERIFE's
OFFICE, et al.,

Defendants.

The plaintiff in this case is incarcerated, without counsel,
so that it would be difficult for either the plaintiff or the
defendants to comply fully with the pretrial procedures required by
Local Rule 16.1 of this Court. It is thereupon

ORDERED AND ADJUDGED as follows:

1. All discovery methods listed in Rule 26(a), Federal Rules
of Civil Procedure, shall be completed by September 30, 2011. This

shall include all motions relating to discovery.

2. A1l motions to jein additional parties or amend the

pleadings shall be fiied by October 14, 2011.

3. 211 motions to dismiss and/or for summary judgment shall

be filed by November 4, 2011,

4. On or before November 18, 2011, the plaintiff shall file

with the Court and serve upon counsel for the defendants a document




Case 2:10-cv-14324-DLG --Document 27 Entered on FLSD ch___‘?at 06/02/2011 Page 2 0of 4

called "Pretrial Statement.”"™ The Pretrial Statement shall contain

the following things:

(a) A brief general statement of what
the case is about;

{(b) A written statement of the facts
that will be offered by oral or
documentary evidence at trial; this
means that the plaintiff must
explain what he intends to prove at
trial and how he intends to prove
it;

(c) A list of all exhibits to be offered
into evidence at the trial of the
case;

(dy A 1list of the full names and
addresses of places of employment
for all the non-inmate witnesses
that the plaintiff intends to call
{(the plaintiff must notify the Court
of any changes in their addresses};

{eg) A list of the full names, inmate
numbers, and places of incarceration
of all the inmate witness that
plaintiff intends to call (the
plaintiff must notify the Court of
any changes 1in their places of
incarceration); and

{f} A summary of the testimony that the
plaintiff expects each of his wit-
nesses to give.

5. On or before December 2, 2011, defendants shall file and
serve upon plaintiff a "Pretrial Statement,” which shall comply

with paragraph 4{(a)-(f).
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6. Failure of the parties to disclose fully in the Pretrial
Statement the substance of the evidence to be offered at trial may
result in the exclusion of that evidence at the trial. Exceptions
will be (1) matters which the Court determines were not discover-
able at the time of the pretrial conference, (2) privileged mat-

ters, and (3) matters to be used sclely for impeachment purposes.

7. If the plaintiff fails to file a Pretrial Statement, as
required by paragraph 4 of this order, paragraph 5 of this order
shall be suspended and the defendants shall notify the Court of
plaintiff's failure to comnply. The plaintiff 3is cautioned that

fallure to file the Pretrial Statement may result in dismissal of

this case for lack of prosecution.

3. The plaintiff shall serve upon defense counsel, at the
address given for him/her in this order, a copy of every pleading,
motion, memorandum, or other paper submitted for consideration by
the Court and shall include on the original document filed with the
Clerk of the Court a certificate stating the date that a true and
correct copy of the pleading, motion, memcrandum, or other paper
was mailed to counsel. All pleadings, motions, memoranda, or cother
papers shall be filed with the Clerk and must inciude a certificate

of service or they will be disregarded by the Court.

9. A pretrial conference may be set pursuant to Local
Rule 16.1 c¢f the United States District Court for the Southern
District of Florida, after the pretrial statements have been filed.
Prior to such a conference, the parties or their counsel shall meet

in a good faith effort to:

(a) discuss the possibility of settlement;
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(b} stipulate (agree) in writing to as many
facts and issues as possible to avoid
unnecessary evidence;

{c) examine all exhibits and documents
proposed to be used at the trial, except
that impeachment dccuments need not be
revealed;

{d} mark all exhibits and prepare an exhibit
list;

(e) initial and date opposing party's
exhibits;

{f} prepare a 1list of motions or other
matters which require Court attention;
and

(g) discuss any other matters that may help
in concluding this case.

10. All motions filed by defense counsel must include a

proposed order for the undersigned Magistrate Judge’s signature.

DONE AND ORDERED at Miami, Florida, this 1lst day of June,
2011.

s/Patrick A. White
UNITED STATES MAGISTRATE JUDGE

cc: Rodney Gener Delphin, Pro Se
Jail No. 1958541
St. Lucie County Jail
900 North Rock Road
Fort Pierce, FL 34945

Christy M. Runkles, Esquire
Purdy, Jolly, et al.

2455 East Sunrise Boulewvard
Suite 1216

Fert Lauderdale, FL 33304

Hon. Donald I.. Graham, United States District Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CaseNo. (oo /1452y D&

The attached hand-written
document
has been scanned and is
also available in the
SUPPLEMENTAL
PAPER FILE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
FORT PIERCE DIVISION
Cagse No. 10-~14324-CIV-GRAHAM/WHITE

RODNEY GENER DELPHIN,
Plaintiff,

vs.

ST. LUCIE COUNTY SHERIFF'S OFFICE,
et.al.,

Defendants.

/

ORDER

THIS CAUSE comes before the Court upon Plaintiff's cdmplaint
under the Civil Rights Act, 42 U.S.C. § 1983 [D.E. 1].

THE MATTER was referred to the Honorable United States
Magistrate Judge Patrick A. White pursuant to 28 U;S.C. § 636 and
the Magistrate Rules for the Southern District of Florida [D.E. 3].
Judge White issued a Preliminary Report and Recommendation
[D.E. 9] recommending 1) that the case proceed on the claim of use
of excessive force against Officers Archie and Meizinger; 2)

.dismissal of defendants Sheriff Mascara and the St. Lucie County
Sheriff’s Office for failure to state a claim and 3) dismissal of
Plaintiff’s claim of denial of his Miranda rights for failure to
state a claim. Plaintiff does not object to the report.

THE COURT has conducted an independent review of the record
and is otherwise fully advised in the premises.

Accordingly, it is hereby
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ORDERED AND ADJUDGED that the Magistrate Judge’s Report
[D.E. 9] is AFFIRMED, ADOPTED AND RATIFIED in its entirety. It is

further

ORDERED AND ADJUDGED that the c¢laims against Defendants
Sheriff Mascara and the St. Lucie County Sheriff‘s Office are
DISMISSED. It is further

ORDERED AND ADJUDGED that Plaintiff‘s claim of denial of his

Miranda rights is DISMISSED.

DONE AND ORDERED in Chambers at Miami, Florida, this ? ;Hay

of June, 2011. ﬂ Vs

DONALD L. GRAHAM

UNITED STATES DISTRICT JUDGE

cc: U.S. Magistrate Judge Patrick A. White
Rodney Gener Delphin, Pro Se
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 2:10-cv-14324-CIV-GRAHAM
RODNEY GENER DELPHIN,
Plaintiff,
Vs,

ST. LUCIE COUNTY SHERIFF'S
OFFICE, et. al.,

Defendants,
/

DEFENDANTS’ MEMORANDUM IN
OFPPOSITION TO PLAINTIFF’S MOTION FOR CONTEMPT

Defendants, DAVID MEIZENGER AND LASOLOMON ARCHIE, through their
undersigned attorney, file this their Memorandum of Law in Opposition to Plaintiff’s Motion for
Contempt, and in support thereof would state as follows:

1. OnMay4, 2011, the St. Lucie County Sheriff’s Office received two Subpoenas by the United
States Postal Service (USPS), issued by the Plaintiff. The Subpoenas directed the St. Lucie County
Sheriff’s Office to produce the disciplinary records and complaints for Deputies Lasoloman Archie
and David Meizenger to the Plaintiff within five business days. The St. Lucie County Sheriff’s
Office treated the Subpoenas as a public records request because it is not a party to this lawsuit and
because the Subpoenas were not properly served. Subsequently on May 4, 2011, the St. Lucie
County Sheriff’s Office informed the Plaintiff that the personnel files for both deputies would be

mailed to him upon receipt of payment in the amount of $69.75 to cover copying costs and that

Page 1 of 3
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information on the Internal Affairs files would be forthcoming, all as authorized by the Florida
Public Records Act. See §119.01, Florida Statutes (2010).

2. OnMay 16,2011, the St. Lucie County Sheriff’s Office received a letter from Plaintiff stating
that a Motion for Contempt was filed against the Sheriff for not responding to Plaintiff’s Subpoenas.
On May 17, 2011, the St. Lucie County Sheriff’s Office mailed the Internal Affairs files for Deputy
Archie and Deputy Meizenger to the Plaintiff without having received payment for the records.

3. On May 20, 2011, Plaintiff filed a Motion for Contempt [D.E. 16] against the Sheriff of St.
Lucie County for failure to turn over Deputy Archie and Deputy Meizenger’s disciplinary records.
On May 26, 2011, an Order Denying Plaintiff’s Motion for Contempt [D.E. 20] was entered. The
Order stated that Plaintiff would be required to provide the court with copies of Subpoenas to ensure
they were correctly filled out and served by a process server.

4. The St. Lucie County Sheriff’s Office and the St. Lucie County Sheriff are not parties to this
lawsuit as they were dismissed pursuant to the Order adopting the Magistrate’s Report and
Recommendation [D.E. 29] for failure to state a claim pursuant to 28 U.S.C. § 1915(e)(2)}(B)(ii).
Defendants, Deputy Lasoloman Archie and Deputy David Meizenger, were served with a copy of
Plaintiff’s Summons and Complaint on May 19, 2011.

5. OnMay 19, 2011, the St. Lucie County Sheriff’s Office received a third Subpoena by United
States mail, issued by the Plaintiff. This Subpoena requested three hundred eighty-seven (387) pages
of documents that he alleged were missing from the documents that were voluntarily mailed to him
onMay 17,2011. However, all Internal Affairs documents for both deputies were mailed to Plaintiff
on May 17,2011. Additionally, all personnel documents have been made available to Plaintiff once

he complies (makes payment) with the requirements of the Public Records Act.

Page 2 of 3
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MEMORANDUM OF LAW

In order to hold a person in contempt for not responding to a subpoena, the person must have
been properly served. Rule 45(e), Fed. R. Civ. P. Service of a subpoena is proper when it has been
personally served on a person. See Fed. R. Civ. P. 45(b)(1). Additionally, proof of service must be
made by filing with the issuing court a statement showing the date and manner of service and the
names of the persons served and the statement must be certified by the server. Rule 45 (b)(4), Fed.
R. Civ. P.

The St. Lucie County Sheriff’s Office cannot be held in contempt for failure to comply with
Subpoenas which do not comply with Rule 45 of the Federal Rules of Civil Procedure. The three
Subpoenas issued by Plaintiff are ineffective because they were never personally served on the St.
Lucie County Sheriff’s Office. Rather, the Subpoenas were mailed to the St. Lucie County Sheriff’s
Office by the United States Postal Service. Additionally, the Plaintiff did not file any proof of
service with the court. Therefore, the Subpoenas do not comply with Rule 45, Fed. R. Civ. P and

St. Lucie County Sheriff’s Office cannot be held in contemnpt for failure to respond.

I HEREBY CERTIFY that I electronically filed a copy of the foregoing with the Clerk of
the Court by using the CM/ECT system, and sent a copy via U.S. mail to: Rodney Gener Delphin,
Jail No. 198541, St. Lucie County Jail, 900 North Rock, Road, FFort Pierce, IFL. 34945 this 14" day
of June, 2011.

PURDY, JOLLY, GIUFFREDA & BARRANCO, P.A.
Attorney for Defendants

2455 East Sunrise Boulevard, Suite 1216

Fort Lauderdale, Florida 33304

Telephone (954) 462-3200

Telecopier (954) 462-3861

E-mail: Christy@purdylaw.com

BY: s/ Christy M, Runkles
CHRISTY M. RUNKLES, ESQ.
Florida Bar No.: 0084631

Page3of 3
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No.  |o- \Wma §c

The attached hand-written
document
has been scanned and is
also available in the
SUPPLEMENTAL
PAPER FILE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. /p w4324 prL6

The attached hand-written
document
~ has been scanned and is
also available in the
SUPPLEMENTAL
PAPER FILE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. /o cv/y32y DLG

The attached hand-written
document
has been scanned and is
also available in the
SUPPLEMENTAL
PAPER FILE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 2:10-cv-14324-CIV-GRAHAM
RODNEY GENER DELPHIN,
Plaintiff,
VS,

ST. LUCIE COUNTY SHERIFF’S
OFFICE, et. al.,

Defendant,

DEFENDANTS’ MOTION FOR ENLARGEMENT OF TIME TO COMPLETE
DISCOVERY (AND MEMORANDUM OF LAW)

Defendants, DAVID MEIZENGER AND LASOLOMON ARCHIE, through their
undersigned attorneys, pursuant to Rule 6(b) of the Federal Rules of Civil Procedure, file this their
Motion for Enlargement of Time to Complete Discovery, and in support thereof would state as
follows:

1. Pursuant to the Order Scheduling Pretrial Proceedings [DE 27] entered by this Court
on June 2, 2011, the deadline 1o complete all discovery is September 30, 2011.

2. On August 10, 2011, Defendants propounded their First Request for Production on
Plaintiff Delphin. Asofthis date, Defendants have not received Plaintiff’s Response to the Request
for Production.

3. Defendants are waiting to schedule the Plaintiff’s deposition until Plaintiff provides

his Response to the Request for Production.
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4. The undersigned has not filed a Motion to Compel Plaintiff to provide a Response
to the Request for Production because it is undersigned counsel’s experience that discovery
responses are sometimes delayed when dealing with incarcerated individuals. However, because
of the compressed discovery deadlines that exist, the Defendants request an enlargement of time to

conduct the contemplated deposition.

5. Undersigned counsel has not consulted with the Plaintiff because he is incarcerated
and cannot be reached by phone. Undersigned counsel cannot advise as to the Plaintiff’s position
on this Motion.

WHEREFORE, it is respectfully requested that this Honorable Court enter its Order
granting the Defendants’ Motion for Enlargement of Time to Complete Discovery, allowing an
enlargement of time to complete discovery until October 31, 2011,

Further, and in support of the Defendants’ Motion for Enlargement of Time to Complete
Discovery, undersigned counsel would refer this Honorable Court to the Memorandum of Law

incorporated herein and by reference made a part hereof.

MEMORANDUM OF LAW

Rule 6(b) of the Federal Rules of Civil Procedure provides, in pertinent part, that:

"[when] by these Rules or notice given thereunder or by order of
court, an act is required or allowed to be done at or within a specified
time, the court for cause shown may at any time in its
discretion...order a period enlarged if request therefore is made before
the expiration of the period originally prescribed or as extended by
a previous order ..."

By its expressed terms, the Rule affords wide discretion to this Court to enlarge time period

established by the Rule or a court order. See Woods v. Allied Concord Financial Corp., 373 F.2d

733 (5th Cir. 1967); Yanofsky v. Wemick, 362 F.Supp. 1005 (8.D. N.Y. 1973); Graham v. Brier,
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418 F.Supp. 73 (S.D. Wis. 1976); Moore's Federal Practice §608 {2d.Ed 1984). Rule 6 should be
applied liberally "to secure the just, speedy and inexpensive determination of every action.”

Enlargements of time should be available when a party demonstrates a reasonable basis for such

request. See Beaufort Concrete Company v. Atlantic States Construction Company, 352 F.2d 460

(5th Cir. 1965). The enlargement of time requested by the Defendant does not prejudice the Plaintiff

in this case.
Therefore, having shown a reasonable basis for the enlargement of time requested, it is
appropriate that the Defendants’ Motion for Enlargement of Time be granted and the deadline to

complete discovery be extended until October 31, 2011

I HEREBY CERTIFY that I electronically filed a copy of the foregoing with the Clerk of
the Court by using the CM/ECF system, and sent a copy via U.S. mail to: Rodney Gener Delphin,
Pro Se K76220, Liberty Correctional Institute, 11064 N.W., Dempsey Barron Road, Bristol, Florida
32321-9711 this 19" day of September, 2011,

PURDY,JOLLY, GIUFFREDA & BARRANCO, P.A.
Attorneys for Defendants

2455 East Sunrise Boulevard, Suite 1216

Fort Lauderdale, Florida 33304

Telephone  (954) 462-3200

Telecopier  (954) 462-3861

E-mail: Christy(@purdylaw.com

BY s/ Christy M. Runkies
CHRISTY M. RUNKLES
Florida Bar No.: 0084631
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