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U.S. District Court

Southern District of Florida (Ft. Pierce)
CIVIL DOCKET FOR CASE #: 2:10-cv-14324-DL.G

Delphin v. St. Lucie County Sheriff's Office et al

Assigned to: Judge Donald L. Graham

Referred to: Magistrate Judge Patrick A. White
Cause: 42:1983 State Prisoner Civil Rights

Plaintiff
Rodney Gener Delphin

V.

Defendant

St. Lucie County Sheriff's Office
TERMINATED: 06/09/2011
Defendant

Ken J. Mascara

Sheriff
TERMINATED: 06/09/2011

Defendant
Deputy Archie Lasolomon

Defendant
Deputy David Meizenger

Date Filed: 11/29/2010

Jury Demand: Defendant

Nature of Suit: 550 Prisoner: Civil
Rights

Jurisdiction: Federal Question

represented by Rodney Gener Delphin

Jail No. 198541
C.F.R.C.

7000 H.C. Kelly Road
Orlando, FL 32831
PRO SE

represented by Christy Michelle Runkles

Purdy, Jolly, Giuffreda & Barranco,
P.A.

2455 E. Sunrise Blvd

Suite 1216

Fort Lauderdale, FL 33304
954-462-3200

Fax: 954-462-3861

Email: christy@purdylaw.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

represented by Christy Michelle Runkles

(See above for address)
LEAD ATTORNEY
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ATTORNEY TO BE NOTICED

Date Filed

Docket Text

11/29/2010

[

COMPLAINT Under the Civil Rights Act, 42 U.S.C. 1983 against Ken J.
Mascara, St. Lucie County Sheriff's Office. Filing fee $ 350.00. IFP Filed, filed
by Rodney Gener Delphin.(rgs) Modified event for MISTAR on 2/16/2011
(dg)). (Entered: 11/29/2010)

11/29/2010

Judge Assignment RE: Electronic Complaint to Judge Donald L. Graham (rgs)
{Entered: 11/29/2010)

11/29/2010

Clerks Notice of Magistrate Judge Assignment to Magistrate Judge Patrick A.
White. Pursuant to Administrative Order 2003-19 for a ruling on all pre-trial,
non-dispositive matters and for a Report and Recommendation on any
dispositive matters. (rgs) (Entered: 11/29/2010)

11/29/2010

FS

MOTION for Leave to Proceed in forma pauperis by Rodney Gener Delphin.
(rgs) (Entered: 11/29/2010)

12/10/2010

Jun

ORDER REQUIRING AMENDED COMPLAINT. Signed by Magistrate
Judge Patrick A. White on 12/10/2010. (Attachments: # 1 Supplement 1983)
(tw) (Entered: 12/10/2010)

12/13/2010

([N

ORDER PERMITTING PLAINTIFF TO PROCEED WITHOUT
PREPAYMENT OF FILING FEE BUT ESTABLISHING DEBT TO CLERK
OF $350.00 and Ggranting 4 Motion for Leave to Proceed in forma pauperis.
Signed by Magistrate Judge Patrick A. White on 12/13/2010. (tw) (Entered:
12/13/2010)

12/13/2010

I~

ORDER OF INSTRUCTIONS TO PRO SE CIVIL RIGHTS LITIGANTS.
Signed by Magistrate Judge Patrick A. White on 12/13/2010. (tw) (Entered:
12/13/2010})

12/20/2010

oo

AMENDED COMPLAINT against Ken J. Mascara, filed by Rodney Gener
Delphin.(asl) (Entered: 12/21/2010)

02/15/2011

NO

REPORT AND RECOMMENDATIONS on 42 USC 1983 case re 1 Complaint
filed by Rodney Gener Delphin. Recommending 1. This case shall proceed on
the claim of use of excessive force against Officers Archie and Meizenger.
Service will be ordered by separate order. 2. The defendants Sheriff Mascara
and the St. Lucie County Sheriffs Office are dismissed for failure to state a
claim pursuant to 28 U.S.C. §1915(e)(2}B)(ii). 3. The plaintiff's claim of
denial of his Miranda rights shall be dismissed for failure to state a claim. 4.
The operative complaints in this case is both the complaint(DE#1) and the
amended complaint (DE#8). Objections to R&R due by 3/4/2011. Signed by
Magistrate Judge Patrick A. White on 2/15/2011. (tw) (Entered: 02/15/2011)

02/24/2011

RESPONSE to 9 REPORT AND RECOMMENDATIONS by Rodney Gener
Delphin. (ral) (Entered: 02/25/2011)

03/02/2011

ORDER RE SERVICE OF PROCESS REQUIRING PERSONAL SERVICE
UPON AN INDIVIDUAL. The United States Marshal shall serve a copy of the

https://ect.flsd.uscourts.gov/cgi-bin/DktRpt.pl7307924752713813-1._942 0-1 7/21/2011
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complaint and appropriate summons upon: Deputy Archie Lasolomon, St.
Lucie County Sheriffs Office, 4700 West Midway Road, Fort Pierce, FL
34981-4825 and Deputy David Meizenger, St. Lucie County Sheriffs Office,
4700 West Midway Road, Fort Pierce, FL, 34981-4825. Signed by Magistrate
Judge Patrick A. White on 3/2/2011. (tw) (Entered: 03/02/2011)

03/07/2011

Summons Issued as to Archie Lasolomon. (br) (Entered: 03/07/2011)

03/07/2011

Summons Issued as to David Meizenger. (br) (Entered: 03/07/2011)

04/15/2011

E Y L2 [\

MOTION to Compel clerk to forward subpeonas to defendants by Rodney
Gener Deiphin. Responses due by 5/2/2011 (Attachments: # 1 Exhibit, # 2
Exhibit}(dm) (Entered: 04/18/2011)

04/19/2011

ORDER denying 14 Motion to Compel Clerk to serve subpoenas. The plaintiff
must pay the fee and arrange for service. See Lloyd v McKendree, 749 F.2d
705 (11 Cir. 1985).. Signed by Magistrate Judge Patrick A. White on
4/19/2011. (cz) (Entered: 04/19/2011)

05/20/2011

MOTION for Contempt by Rodney Gener Delphin. Responses duc by
6/6/2011 (yha) (Entered: 05/23/2011)

05/20/2011

Leiter to the Court by Rodney Gener Delphin (yha) (Entered: 05/23/2011)

05/20/2011

SUMMONS (Affidavit) Returned Executed on 8 Amended Complaint David
Meizenger served on 5/19/2011, answer due 6/9/2011. (yha) (Entered:
05/23/2011)

05/20/2011

SUMMONS (Affidavit) Returned Executed on 8§ Amended Complaint Archie
Lasolomon served on 5/19/2011, answer due 6/9/2011. (vha) (Entered:
05/23/2011)

05/26/2011

20

ORDER denying 16 Motion for Contempt as insufficient. The plaintiff would
have to provide the court with copies of the subpoeanas sent to ensure they
were correctly filled out and proof they were served by a process server..
Signed by Magistrate Judge Patrick A. White on 5/26/2011. (¢cz) (Entered:
05/26/2011)

05/26/2011

Letter to the Court by Rodney Gener Delphin (vha) (Entered: 05/27/2011)

05/31/2011

NOTICE of Attorney Appearance by Christy Michelle Runkles on behalf of
Archie Lasolomon, David Meizenger (Runkles, Christy) (Entered: 05/31/2011)

05/31/2011

Defendant Archie's ANSWER and Affirmative Defenses to Amended
Complaint with Jury Demand (Complaint & Amended Complaint) by Archie
Lasolomon.{Runkles, Christy) (Entered: 05/31/2011)

05/31/2011

Defendant Meizenger's ANSWER and Affirmative Defenses to Amended
Complaint with Jury Demand (Complaint & Amended Complaint) by David
Meizenger.(Runkles, Christy) (Entered: 05/31/2011)

05/31/2011

Defendant's MOTION to Take Deposition from Rodney Delphin, 4 Confined
Person (And Memorandum of Law) by Archie Lasolomon, David Meizenger.
(Attachments: # 1 Text of Proposed Order)(Runkles, Christy) (Entered:
05/31/2011)

https://ecf.flsd.uscourts.gov/cgi-bin/DktRpt.pl7307924752713813-1, 942 0-1
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26
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ORDER granting 25 Motion to Take Deposition from plaintiff Rodney
Delphin. A copy of the plaintiff's deposition shall be provided to him.. Signed
by Magistrate Judge Patrick A. White on 6/1/2011. (cz) (Entered: 06/01/2011)

06/02/2011

SCHEDULING ORDER: Amended Pleadings due by 10/14/2011. Discovery
due by 9/30/2011. Joinder of Partics due by 10/14/2011. Motions due by
11/4/2011.. Signed by Magistrate Judge Patrick A. White on 6/1/2011. (tw)
(Entered: 06/02/2011)

06/08/2011

MOTION for Appointment of Counsel by Rodney Gener Delphin. Responses
due by 6/27/2011 (yha) (Entered: 06/09/2011)

06/09/2011

ORDER ADOPTING REPORT AND RECOMMENDATIONS for 1
Complaint/Petition filed by Rodney Gener Delphin ; Dismissing Claims
against defendants Sheriff Mascara and the St. Lucie County Sheriff's Office;
Dismissing Plaintiff's Claim of Denial of his Miranda rights; Ken J. Mascara
and St. Lucie County Sheriff's Office terminated. ; adopting Report and
Recommendations re 9 Report and Recommendations.. Signed by Judge
Donald L. Graham on 6/8/2011. (Is) (Entered: 06/09/2011)

06/13/2011

ORDER denying 28 Motion to Appoint Counsel. Signed by Magistrate Judge
Patrick A. White on 6/13/2011. (cz) (Entered: 06/13/2011)

06/14/2011

RESPONSE in Oppesition re 16 MOTION for Contempt filed by Archie
Lasolomon, David Meizenger. (Runkles, Christy) (Entered: 06/14/2011)

07/05/2011

NOTICE of Change of Address by Rodney Gener Delphin. System Updated
{yha) (Entered: 07/06/2011)

https://ect.flsd.uscourts.gov/cgi-bin/DkRpt.pl?307924752713813-L_942 0-1
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 10-14324-CV Graham/White

The attached hand-written
document |
has been scanned and is

also available in the
SUPPLEMENTAL
PAPER FILE

. =
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Case #

Judge Mag i,

MOtn pr E?n?ﬂfql?d The Civil Rights Act, 42 U.5.C, 5 1983
Receipt # eV, am nder 2 L1Vl 1 ] 1, AN a2

FILED by f2L_o.c.
UNITED STATES DISTRICT COURT
Southern District of Florida NOV 29 2010

Case Number: STEVEN M. LARIMORE

Roprey ik DeLryzy/

8. D.of FLA. — MIAMI
(Enter the full name of the plaintiff in this action)

ST Loc Te CDUME}/ YHGEIFFQ’Y OP?ICQ
kEN T [ASCARA, sHerzrr

{Above, enter the full name of the defendant(s) in this action)

A COMPLAINT UNDER THE CIVIL RIGHTS ACT, 42 US,C. § 1983
Instructions for Filing:

This packet includes four copies of the complaint form and two copies of the Application to
Proceed without Prepayment of Fees and Affidavit. To start an action you must file an original and
one copy of your comaplaint for the court and one copy for each defendant you name. For example,
if you name two defendants, you must file the original and three copies of the complaint (a total of
four) with the court. You should also keep an additional copy of the complaint for your own records.
All copies of the compiaint must be identical to the original.

Your complaint must be legibly handwritten or typewritten. Please do not use pencil to
complete these forms. The plaintiff must sign and swear to the complaint. If vou need additional
space to answer a question, use an additional blank page.

Your complaint can be brought in this court only if one or more of the named defendants is
located within this district. Further, it is necessary for you to file a separate complaint for each claim
that you have unless they are all related to the same incident or issue.

Page | of 5
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(Rev. 09/2007) Complaint Under The Civil Rights Act, 42 U.8.C. § 1983

There is a filing fee of $350.00 for this complaint to be filed. If you are unable to pay the
filing fee and service costs for this action, you may petition the court to proceed in forma pauperis.

Two blank Applications to Proceed without Prepayment of Fees and Affidavit for this
purpose are included in this packet. Both should be completed and filed with your complaint.

You will note that you are required to give facts. THIS COMPLAINT SHOULD NOT
CONTAIN LEGAL ARGUMENTS OR CITATIONS.

When these forms are completed, mail the original and the copies to the Clerk’s Office of
the United States District Court, Southern District of Florida, 400 North Miami Avenue, Room 8N09,
Miami, Florida 33128-7788. '
I. Parties

In Item A below, place your name in the first blank and plﬁce your present address in the third
blank.

A.  Name of plaintiff; /?c")ogﬂzf—f Genel e [phin
mate #: /T84 /
Address: 7000 /1/ oc/h  Lde (oadz /‘:"orf‘/é; ér’ce;
Flocidh 34845

In Ttem B below, place the full name of the defendant in the first blank, hisher official

position in the second blank, and his/her place of employment in the third blank. Use Item C for the
names, positions, and places of employment for any additional defendants.

B. Defendant: _/5 ¢ en J. /K/QJC,CLF Ce
is employed as Af’ 'y F\C
at J’%‘ /Uc:@l &}uﬂfy ﬂ-’r,p@f QF’C cg

C. Additional Defendants: -.Of’p v—f“f L 50 0mon  rC A€

Leputy, David Me/ z.enge(

Page 2of 5
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{Rev. 09/2007) Complaint Under The Civil Rights Act, 42 U.S.C. §10983

II. Statement of Claim

State here as briefly as possible the facts of your case. Describe how each defendant is
involved. Include also the names of other persons involved, dates, and places.

Do not give any legal arguments or cite any cases or statutes. If you intend to allege a

number of related claims, number and set forth each claim in a separate paragraph. Use as much
space as you need. Attach an additional blank page if necessary.

On 1/-6-2009 = wIas accested a Fodl felce
/00l o ,OUrSUaJ‘ 7o FSA P83, /35 7/813 ﬁ] £93.01
pY3.03, [fP0n me bewg arrarfecﬁ Fhe
Lo Cordnfor _assavited me Foc u/Bid Cayped
e Fo (ecreve JSeveces S red 0. A on 74{&
ndgﬁ‘ Sle _of 1y Joo@f Thhe L Fon /S atfo
Sl racie) e b we Cfacdig any Faits
/ Sode . Tie aﬁf‘r“?n%w/& CLc/T/@//ff A f///f’zl;
%ar{ow‘ o 1L foa as fm}" Ac.m /S o/(e?af#bf/’:h
N S /Mf/ {’aff‘c\t%f»fcn 7[1&/%/ % /&%?
740/0? e 74/4,74 fo s J‘,cﬁ O / Y pee;o/e ?uw%y
Felondea?s 7 /e féif‘ff?év/ A OFC e 1
af SR, cosece only Tece = /C»{",M,f\,f‘

7~ % - v

Page 3 of 5
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(Rev. 05/2007) Complaint Under The Civil Rights Act, 42 US.C. § 1983
Ne ﬂys‘ma//y and C)/mq» /44’7’ C/t// P/?/ff
/a‘/e ,ﬁen L/D/QJ@cQ 4/ /’/c—z. oge@.va/ /f Q_C%Onv(
7‘/,,( Comﬁ/am‘%' %cz\f /074'/:\4’ 76 a/o é/%/ /Zfz{
/E’Aaﬂ;}i Clrmsne/ C/c,r-fé Zome oxf/j ;///17' < fo/y,/a/c;/h%
on_ FHe i/ r ?"/755’ oY v LN /nm/ ({Z/r%% R~

III.  Relief

State briefly exactly what you want the court do to do for you. Make no legal arguments. Cite
no cases or statutes.

D50.02000 (wws fordbe 85 A ]
Zn  Laroges Q,Aﬂ? /t//% Sah aad SURCen
e %

IV.  Jury Demand

Do you demand a jury trial? WYCS | INo

Page 4 of 3
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{Rev. 09/2007) Complaint Under The Civil Rights Act, 42 U.5.C. § 1983

Signed this_ /' A day of /{/ o/ QA{& C 20/ O
“%@J)w M ’Qo &JA M/J

(Sl ature of Plaintiff)

I declare under penalty of perjury that the foregoing is true and correct. (optional)

Executed on; /7~ ~/ é '"'/ D

ALt s Qo)

,(Slgnaturc Plaln'uff)

Page Sof 5
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Dot Rk 20
z@f e, AL ST

5(34/7%0\% \_/J//J‘%/?c’:%
YOO A/oc/h 4

rami, /o
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. jowrv329 X é

The attached hand-written
document
has been scanned and is
also available in the
SUPPLEMENTAL
PAPER FILE
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(T TED STATES LPITRICT (O]

SouTHERY O ZTRIT. OF FLORLLG

FILED by L.

4 oQM%: v OELPHIN pEC-1-0-2010

Coce po) 113 LT Y-

e 5 EE 1 erpuensd | ARIMORE

CLERK U. 8. DIST CT

l/ S, 0. of FLA, ~ M ‘ 6/(‘/9/./,4,97
KEN_ sHASCHEE ot =l
_oefnds s

AMEIDED . COMPLAZIT

CO/FES WDl +se_traitiEs

Kodhey OefPhts, [T -SE, Xcr.iéz/ CONPLES A

i
St Coucfs  ocder otedd L R/ ~fo FO _frrE  an
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 10-14324-CIV-GRAHAM
MAGISTRATE JUDGE P.A. WHITE
RODNEY GENER DELPHIN,
Plaintiff,
V. : REPORT COF
MAGTISTRATE JUDGE
ST. LUCIE COUNTY SHERTIFPF'S
OFFICE, et al.,

Defendants.

I. Introduction

The pro-se plaintiff, Rodney Gener Delphin, filed a civil
rights complaint pursuant to 42 U.S.C. §1983 (DE#1) and an amended

complaint (DE#8). The plaintiff is proceeding in forma pauperis.

This civil action is before the Court for an irnitial screening

pursuant to 28 U.S.C. §1i915.

IT. Analysis

A. Applicable Law for Screening

As amended, 28 U.S.C. 81915 reads in pertinent part as

follows:

Sec. 1915 Proceedings in Forma Pauperis

* * *
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(e) (2} Notwithstanding any filing fee, or
any portion thereof, that may have been paid,
the court shall dismiss the case at any time
if the court determines that -

* * *

(B) the action or appeal -

* * *

(i) 1is frivolous or maliciocus;

{ii} faills to state a claim on which
relief may be granted; or

(11l) seeks monetary relief from a
defendant who is immune from such
relief.
This is a civil rights action. Such actions reguire the
deprivation of a federally protected right by a person acting under

color of state law. See 42 U.S.C. 1983; Polk County v Dodsgon, 454

U.8.312 (1981); Whitehorn v Harrelson, 758 F. 2d 1416, 1419 (11
Cir. 1985. The standard for determining whether a complaint states
a c¢laim upon which relief may be granted is the same whether under
28 U.S.C. 8§19%15(e){2)(B) or Fed.R.Civ.P. 12(b) (&) or («). See
Mitchell v. Farcass, 112 F.3d 1483, 149¢ (11 Cir. 1%97) (“The

language of section 1915(e) {2) (B} (ii) tracks the language of
Federal Rule of ¢Civil pProcedure 12(b){6)”). A complaint is
“frivolous under section 1915 (e) “where it lacks an arguable basis
either in law or in fact.” Neitzke v. Williamg, 490 U.S. 319, 325
(1989); Bilal wv. Driver, 251 F.3d 1346, 1349 (11 Cir.), cgert.

denied, 534 U.S. 1044 (2001). Dismissals on this ground should
only be ordered when the legal theories are ‘“indisputably
meritless,” id., 490 U.S. at 227, or when the claims rely on
factual allegations that are “clearly baseless.” Denton v.
Hernandez, 504 U.8. 25, 31 {(1992). Dismissals for failure to state

a claim are governed by the same standard as Federal Rule of Civil

2
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Procedure 12(b) (). Mitchell v. Farcass, 112 F.3d 1483, 1490 (11
Cir. 1997) (“The language of section 1915(e) (2) (B) (ii) tracks the

language of Federal Rule of Civil Procedure 12(b) (£)”). In order
to state a c¢laim, a plaintiff must show that cenduct under color of
cstate law, complained of in the civil rights suit, wviolated the
plaintiff's rights, privileges, or ilmmunities under the
Constitution or laws of the United States. Arrington wv. Cobb
County, 139 F.3d 865, 872 (11 Cir. 1998).

To determine whether a complaint fails to state a c¢laim upon
which relief can be granted, the Court must engage in a two-step
inquiry. First, the Court must identify the allegations in the
complaint- that are not entitled to the assumption of truth. Bell

Atlantic Corp. v. Twombly, 550 U.S8. 544, 555 (2007)). Twémbly

applies to §1983 prisoner actions. See Douglas v. Yates, 535 F.3d
1316, 1321 (11 Cir. 2008). These include “legal ccnclusions” and
“[t]hreadbare recitals of the elements of a cause of action [that
are] supported by mere conclusory statements.” Second, the Court
must determine whether the complaint states a plausible claim for
relief. Id. This is a “context-gspecific task that requires the
reviewing court to draw on its judicial experience and common
gense.” The plaintiff is required to plead facts that show more
than the *mere pcossibility of misconduct.” The Court must review
the factual allegations in the complaint “to determine if they
plausibly suggest an entitlement to relief.” When faced with
alternative explanations for the alleged misconduct, the Court may
exercise its judgment in determining whether plaintiff's proffered
conclusion ig the most plausible or whether it is more likely that

no misconduct occurred.’?

' The application of the Twombly standard was clarified in Ashcreft v,
Igkal, 12% S.Ct. 1937 (2009).
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B. Factual Allegations

The plaintiff names as defendants the St. Lucie County
Sheriff's Office, Sheriff Ken Mascara, and deputies Lasolomon
Archie and David Meizenger. The plaintiff alleges that on November
6, 2009, he was arrested in Ft. Pierce, Florida. He claims the
arrested officers assaulted him, resulting in bruilsed ribs on the
right side of his body. Some of his hair, which is in dread locks,
was pulled out of his head. He claims the defendants used racial
slurs regarding his Haitian heritage, and one o¢f the defendants
told him he’s “sick of you people”. He claims he did not resist the
arrest. He seeks monetary damages of $250,000.00. (DE#1) In his
amended complaint (DE#8) he provides more specific facts, alleging
that Deputy Meizinger held him down, while Deputy Archie kicked him
and pulled out his hair.

Lagtly, he alleges he was not given his Miranda rights during

or after his arrest.

Improper Defendants

At the outset, the plaintiff names the Sheriff’s Department of
St. Lucie County and Sheriff Mascara, who are improper defendants.
There are no allegations of personal involvement in the events
alleged in the complaint as to Defendant Mascara. The plaintiff
has apparently named Mascara as a defendant only because he holds

a supervisory position.

It has long been established that public officials in
supervisory positions cannot simply be held vicariously liable for
the acts of their subordinates. Robertson v. Sichel, 127 U.S. 507
(1888); Byrd v. Clark, 783 F.2d 1002, 1008 (11 Cir. 1986); Jasinski

v. Adams, 781 F.2d 843 (11 Cir. 198%). Nor .can liability be
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predicated solely upon the doctrine of respondeat superior i a

§1983 action. Monell v. Department of Social Services, 436 U.S. 658

(1978) . Supervisory liability requires a causal connection between
actions of the supervisory official and an alleged deprivation [for
example, a showing of knowledge of a history of abuses and failure

to take corrective action]. Byrd v. Clark, supra at 1008.

The claim against the St. Lucie County Sheriff’s Department
must be dismissed because a sheriff’s department/police department
cannct be sued in a federal civil rights action. In Section 1983
actions, they are merely an administrative arm of the local

municipality, and not a separate judicial éntity. Eddy v. City of

Miami, 715 F.Supp. 1553 (S.D.Fla. 1989); DeBellis v. Xulp , 16%
F.Supp.2d 255, 264 (E.D.Pa. 2001). 1In some instances the local

municipality may be sued, if it demonstrated that a policy or
custom of the county is responsible for the plaintiff’s
constitutional violationg. The plaintiff has failed to demonstrate

that St. Lucie County has any such policy. Monell, supra.

The plaintiff alleges that the deputy used racial slurs
against him regarding his Haitian heritage. This allegation fails
to state a claim. Verbal harassment alcne, does not state a claim

for relief under §1983. See Hoptowit v. Ray, €682 F.2d 1237, 1252

(9 Cir. 1982) {federal court cannot order guards to refrain from
uging racial slurs to harass prisoners); Burton v. Livingston, 791
F.2d 97, 101 n. 1 (8 Cir. 1986) (use of racial slurs in prison does

not offend Constitution); McFadden v. Lucas, 713 F.2d 143, 146 (5

Cir.}, cert, denied, 464 U.S. 998 (1283) (threatening language and

gestures does not state a constitutional violation).

However, in this case, the plaintiff alleges that the verbal

slurs were followed by the use of unlawful force upon arrest,
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resulting in bruised ribs. He apparently was held down by Officer
Meizenger, while Officer Archie kicked him, and pulled out his
hair. He claims he did not resist the arrest. The plaintiff has
minimally stated a c¢laim for use of unlawful force at this

preliminary stage against Officers Meizenger and Archie.

Claims of excessive force by police cofficers are cognizable
under 42 U.S.C. §1983, as are ¢laims that officers who were present

failed to intervene. Fundiller v. City of Cooper City, 777 F.2d

1436 (11 Cir. 1985). A claim that a law enforcement officer used
excessive force in the course of an arrest, an investigatory stop,
or any other seizure of a free citizen is to be analyzed under the
Fourth Amendment and 1ts "reasonableness" standard. Graham v,
Connor, 490 U.S. 386 (1989) ("all claims that law enforcement
officers have used excessive force-deadly or not-in the course of
an arrest, investigatory stop, or other 'seizure' of a free citizen
should ©be analyzed under the Fourth Amendment and 1its
'reasonableness' standard”); Qrtega v. Schram, 922 F.2d 684, 694
(11 Cir. 1991).

His claim of one line, stating he was not read his Miranda
rights upon arrest is a challenge to his criminal proceedings and

foreclosed by Heck v Humphrey, 512 US 477 (1994). *In Heck, the

Supreme Court held that if a judgment in favor cf a state prisoner
seeking damages in a §1983 suit would necessarily imply the
invalidity of a conviction or sentence, the claim for damages is
not cognizable under §1983 and the complaint must be dismissed,
because the claim for damages will not exist unless and until the
prisoner can demonstrate that the conviction or sentence has

previously been reversed, expunged, invalidated, or impugned by the

It appears that the plaintiff is a pre-trial detainee and
charges against him are pending.
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grant of a writ of habeas corpus. The plaintiff’sg proper vehicle to
challenge his conviction, if convicted, is to file a petition for
writ of habeas corpus pursuant tc 28 U.S.C. §2254, after exhausting

his state court remedies.

Further, his c¢riminal proceedings may be pending, and the
plaintiff should address his issueg to the attorney representing
him. This Court does not ordinarily interfere with ongoing state

criminal proceedings. Younger v Harrig, 401 US 37 {1971).

IIT. Recommendation

1. This case shall proceed on the claim of use of exXcessive
force against Officers Archie and Meizenger. Service will
be ordered by separate order.

2. The defendants Sheriff Mascara and the St. Lucie County
Sheriff’'s Office are dismissed for failure to state a

claim pursuant to 28 U.S.C. §1915(e) (2) (B) (ii) .

3. The plaintiff’'s claim of denial of hig Miranda rights
shall be dismissed for faililure to state a claim.

4, The operative complaints in this case is both the
cemplaint (DE#1) and the amended complaint (DE#8).

Objecticns to this Report may be filed within fourteen days

following receipt.

Dated at Miami, Florida, thig 15t° day of Febrpary, 2011.

UNITED STATES MAGISTRATE JUDGE
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cc: Rodney Gener Delphin, Pro Se
#198541
St. Lucie County Jail
Address of record
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 2:10-cv-14324-CIV-GRAHAM
RODNEY GENER DELPHIN,
Plaintiff,
VS.

ST. LUCIE COUNTY SHERIFF’'S
OFFICE, et. al.,

Defendant.
/

DEFENDANT ARCHIE’S ANSWER/AFFIRMATIVE DEFENSES
(COMPLAINT & AMENDED COMPLAINT)

The Defendant, LASOLOMON ARCHIE, through his undersigned attorneys, files this his
Answer/Affirmative Defenses to the Plaintiff’s Complaint and Amended Complaint, and in support
thereof, would state as follows:

ANSWER TO COMPLAINT
L. Parties

A. Admitted that Rodney Delphin is the Plaintiff in this action.

B. Denied.

C. Admitted that Lasolomon Archie and David Meizenger are Defendants in this action.

1. Statement of the Claim

As these allegations are in narrative fashion they are denied.
III.  Relief

Denied.

Page 1 of 3
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ANSWER TO AMENDED COMPLAINT

Statement of Facts
1. Denied.
2. Denied.
3. Denied.

GENERAL DENIAL
Any and all allegations to which a specific response has not previously been provided is

herein denied and strict proof thereof is demanded.

AFFIRMATIVE DEFENSES

I. As a first and separate Defense, the Defendant, pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedure, would assert that Plaintiff has failed to make sufficient allegation
of ultimate fact from which it may be determined that a claim for relief has been stated.

2. As afurther and separate Defense, the Defendant would assert that he is immune from
any and all liability through application of the concept of qualified immunity, as he, at no time,
committed any act in derogation of Plaintiff’s civil rights of which a reasonable law enforcement
officer would have had knowledge and at all times otherwise acted in good faith relying upon
existing statutes, policies and procedures as authority for his actions, and otherwise acted reasonably.

3. As a further and separate defense, the Defendant would assert that any and all injuries
suffered by Plaintiff were caused in whole or in part by reason of Plaintiff’s negligent and/or
wrongful acts and conduct, as a consequence of which the Plaintiff is not entitled to recovery or any
recovery should be reduced in direct proportion thereto.

4, As a further and separate Affirmative Defense, the Defendant would assert that any

Page 2 of 3
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and all actions were taken:
a. Without malice;
b. With probable cause;
c¢. In pursuit of lawful and legal duties;

d. With such force as was reasonable and necessary under the circumstances.

DEMAND FOR TRIAL BY JURY

The Defendant, LASOLOMON ARCHIE, hereby demands trial by jury on all issues so
triable.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing was mailed this 37* day of May, 2011,
to: Rodney Gener Delphin, Jail No. 198541, St. Lucie County Jail, 900 North Rock, Road, Fort
Pierce, FL 34945,

PURDY,JOLLY, GIUFFREDA & BARRANCO, P.A.
Attorneys for Defendants

2455 East Sunrise Boulevard, Suite 1216

Fort Lauderdale, Florida 33304

Telephone (954) 462-3200

Telecopier  (954) 462-3861

E-mail: Christy@ purdylaw.com

S/ Christy M. Runkles
CHRISTY M. RUNKLES, ESQUIRE

Florida Bar No.: 0084631

Page3of 3
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 2:10-cv-14324-CIV-GRAHAM
RODNEY GENER DELPHIN,
PlaintifTf,

VS.

ST. LUCIE COUNTY SHERIFF’S
OFFICE, et. al.,

Defendant.
/

DEFENDANT MEIZENGER’S ANSWER/AFFIRMATIVE DEFENSES
(COMPLAINT & AMENDED COMPLAINT)

The Defendant, DAVID MEIZENGER, through his undersigned attorneys, files this his
Answer/Affirmative Defenses to the Plaintiff’s Complaint and Amended Complaint, and in support
thereef, would state as follows:

ANSWER TO COMPLAINT
L Parties

A. Admitted that Rodney Delphin is the Plaintiff in this action.

B. Denied.

C. Admitted that Lasolomon Archie and David Meizenger are Defendants in this action.
II. Statement of the Claim

As these allegations are in narrative fashion they are denied.

III.  Relief

Denied.

Page 1 of 3
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ANSWER TO AMENDED COMPLAINT

Statement of Facts
1. Denied.
2. Denied.
3. Denied.

GENERAL DENIAL

Any and all allegations to which a specific response has not previously been provided is

herein denied and strict proof thereof is demanded.
AFFIRMATIVE DEFENSES

1. As a first and separate Defense, the Defendant, pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedure, would assert that Plaintiff has failed to make sufficient allegation
of ultimate fact from which it may be determined that a claim for relief has been stated.

2. As afurther and separate Defense, the Defendant would assert that he is immune from
any and all liability through application of the concept of qualified immunity, as he, at no time,
commiitted any act in derogation of Plaintiff’s civil rights of which a reasonable law enforcement
officer would have had knowledge and at all times otherwise acted in good faith relying upon
existing statutes, policies and procedures as authority for his actions, and otherwise acted reasonably.

3. As afurther and separate defense, the Defendant would assert that any and all injuries
suffered by Plaintiff were caused in whole or in part by reason of Plaintiff’s negligent and/or
wrongful acts and conduct, as a consequence of which the Plaintiff is not entitled to recovery or any
recovery should be reduced in direct proportion thereto.

4, As a further and separate Affirmative Defense, the Defendant would assert that any

Page 2 of 3




Case 2:10-cv-14324-DLC . .Document 24  Entered on FLSD D(;H...}et 05/31/2011 Page 3 of 3

and all actions were taken:
a. Without malice;
b. With probable cause;
c. In pursuit of lawful and legal duties;
d. With such force as was reasonable and necessary under the circumstances.

DEMAND FOR TRIAL BY JURY

The Defendant, DAVID MEIZENGER, hereby demands trial by jury on all issues so triable.

CERTIFICATE OF SERVICE

IHEREBY CERTIFY that a copy of the foregoing was mailed this 31" day of May, 2011,

to: Rodney Gener Delphin, Jail No. 198541, St. Lucie County Jail, 900 North Rock, Road, Fort

Pierce, FL. 34945.

PURDY, JOLLY, GIUFFREDA & BARRANCO, P.A,
Attorneys for Defendants

2455 East Sunrise Boulevard, Suite 1216

Fort Lauderdale, Florida 33304

Telephone (954) 462-3200

Telecopier (954) 462-3861

E-mail: Christy@purdylaw.com

S/ Christy M, Runkles
CHRISTY M. RUNKLES, ESQUIRE
Florida Bar No.: 0084631

Page3of 3
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 10-14324-CIV-GRAHAM
MAGISTRATE JUDGE P. A. WHITE

RODNEY GENER DELPHIN, :

Plaintiff, :
ORDER SCHEDULING PRETRIAL
V. : PROCEEDINGS WHEN PLAINTIFFE
IS PROCEEDING PRO SE
ST. LUCIE COUNTY SHERIFE's
OFFICE, et al.,

Defendants.

The plaintiff in this case is incarcerated, without counsel,
so that it would be difficult for either the plaintiff or the
defendants to comply fully with the pretrial procedures required by
Local Rule 16.1 of this Court. It is thereupon

ORDERED AND ADJUDGED as follows:

1. All discovery methods listed in Rule 26(a), Federal Rules
of Civil Procedure, shall be completed by September 30, 2011. This

shall include all motions relating to discovery.

2. A1l motions to jein additional parties or amend the

pleadings shall be fiied by October 14, 2011.

3. 211 motions to dismiss and/or for summary judgment shall

be filed by November 4, 2011,

4. On or before November 18, 2011, the plaintiff shall file

with the Court and serve upon counsel for the defendants a document
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called "Pretrial Statement.”"™ The Pretrial Statement shall contain

the following things:

(a) A brief general statement of what
the case is about;

{(b) A written statement of the facts
that will be offered by oral or
documentary evidence at trial; this
means that the plaintiff must
explain what he intends to prove at
trial and how he intends to prove
it;

(c) A list of all exhibits to be offered
into evidence at the trial of the
case;

(dy A 1list of the full names and
addresses of places of employment
for all the non-inmate witnesses
that the plaintiff intends to call
{(the plaintiff must notify the Court
of any changes in their addresses};

{eg) A list of the full names, inmate
numbers, and places of incarceration
of all the inmate witness that
plaintiff intends to call (the
plaintiff must notify the Court of
any changes 1in their places of
incarceration); and

{f} A summary of the testimony that the
plaintiff expects each of his wit-
nesses to give.

5. On or before December 2, 2011, defendants shall file and
serve upon plaintiff a "Pretrial Statement,” which shall comply

with paragraph 4{(a)-(f).
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6. Failure of the parties to disclose fully in the Pretrial
Statement the substance of the evidence to be offered at trial may
result in the exclusion of that evidence at the trial. Exceptions
will be (1) matters which the Court determines were not discover-
able at the time of the pretrial conference, (2) privileged mat-

ters, and (3) matters to be used sclely for impeachment purposes.

7. If the plaintiff fails to file a Pretrial Statement, as
required by paragraph 4 of this order, paragraph 5 of this order
shall be suspended and the defendants shall notify the Court of
plaintiff's failure to comnply. The plaintiff 3is cautioned that

fallure to file the Pretrial Statement may result in dismissal of

this case for lack of prosecution.

3. The plaintiff shall serve upon defense counsel, at the
address given for him/her in this order, a copy of every pleading,
motion, memorandum, or other paper submitted for consideration by
the Court and shall include on the original document filed with the
Clerk of the Court a certificate stating the date that a true and
correct copy of the pleading, motion, memcrandum, or other paper
was mailed to counsel. All pleadings, motions, memoranda, or cother
papers shall be filed with the Clerk and must inciude a certificate

of service or they will be disregarded by the Court.

9. A pretrial conference may be set pursuant to Local
Rule 16.1 c¢f the United States District Court for the Southern
District of Florida, after the pretrial statements have been filed.
Prior to such a conference, the parties or their counsel shall meet

in a good faith effort to:

(a) discuss the possibility of settlement;
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(b} stipulate (agree) in writing to as many
facts and issues as possible to avoid
unnecessary evidence;

{c) examine all exhibits and documents
proposed to be used at the trial, except
that impeachment dccuments need not be
revealed;

{d} mark all exhibits and prepare an exhibit
list;

(e) initial and date opposing party's
exhibits;

{f} prepare a 1list of motions or other
matters which require Court attention;
and

(g) discuss any other matters that may help
in concluding this case.

10. All motions filed by defense counsel must include a

proposed order for the undersigned Magistrate Judge’s signature.

DONE AND ORDERED at Miami, Florida, this 1lst day of June,
2011.

s/Patrick A. White
UNITED STATES MAGISTRATE JUDGE

cc: Rodney Gener Delphin, Pro Se
Jail No. 1958541
St. Lucie County Jail
900 North Rock Road
Fort Pierce, FL 34945

Christy M. Runkles, Esquire
Purdy, Jolly, et al.

2455 East Sunrise Boulewvard
Suite 1216

Fert Lauderdale, FL 33304

Hon. Donald I.. Graham, United States District Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
FORT PIERCE DIVISION
Cagse No. 10-~14324-CIV-GRAHAM/WHITE

RODNEY GENER DELPHIN,
Plaintiff,

vs.

ST. LUCIE COUNTY SHERIFF'S OFFICE,
et.al.,

Defendants.

/

ORDER

THIS CAUSE comes before the Court upon Plaintiff's cdmplaint
under the Civil Rights Act, 42 U.S.C. § 1983 [D.E. 1].

THE MATTER was referred to the Honorable United States
Magistrate Judge Patrick A. White pursuant to 28 U;S.C. § 636 and
the Magistrate Rules for the Southern District of Florida [D.E. 3].
Judge White issued a Preliminary Report and Recommendation
[D.E. 9] recommending 1) that the case proceed on the claim of use
of excessive force against Officers Archie and Meizinger; 2)

.dismissal of defendants Sheriff Mascara and the St. Lucie County
Sheriff’s Office for failure to state a claim and 3) dismissal of
Plaintiff’s claim of denial of his Miranda rights for failure to
state a claim. Plaintiff does not object to the report.

THE COURT has conducted an independent review of the record
and is otherwise fully advised in the premises.

Accordingly, it is hereby
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ORDERED AND ADJUDGED that the Magistrate Judge’s Report
[D.E. 9] is AFFIRMED, ADOPTED AND RATIFIED in its entirety. It is

further

ORDERED AND ADJUDGED that the c¢laims against Defendants
Sheriff Mascara and the St. Lucie County Sheriff‘s Office are
DISMISSED. It is further

ORDERED AND ADJUDGED that Plaintiff‘s claim of denial of his

Miranda rights is DISMISSED.

DONE AND ORDERED in Chambers at Miami, Florida, this ? ;Hay

of June, 2011. ﬂ Vs

DONALD L. GRAHAM

UNITED STATES DISTRICT JUDGE

cc: U.S. Magistrate Judge Patrick A. White
Rodney Gener Delphin, Pro Se




