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1 

 

UNITED STATES DISTRICT COURT 

 SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 

 

Case No.: 10-22183-CV-KING/WHITE 
 

CHRISTOPHER ALSOBROOK,         

  

 Plaintiff, 

 

v.      
 

SGT. ALVARADO, et al., 

  

 Defendants. 

__________________________/ 
  

DEFENDANTS’ MOTION TO DISMISS  

AMENDED COMPLAINT 
 

 Defendants Alvarado and Medina, through undersigned counsel, submit 

this Motion to Dismiss
1
 and request the amended complaint (Doc. 18) be dismissed 

for lack of subject-matter jurisdiction (Count One: Alvarado and Medina) and due 

to qualified immunity (Count Two: Medina).  As grounds, Defendants state the 

following: 

 Plaintiff is an inmate in the custody of the Florida Department of 

Corrections (―FDOC‖). 

Plaintiff has filed an amended civil rights complaint essentially alleging that 

Defendants Alvarado and Medina failed to intervene and stop a fight between 

                                                           
1
 This is not a successive motion to dismiss as the Defendants‘ previous motions to dismiss 

were directed toward Plaintiff‘s original complaint.  
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Plaintiff and another inmate.  (Doc. 18 at 4-9)  Plaintiff also asserts that Defendant 

Medina delayed in obtaining him medical care.  (Doc. 18 at 9-11)  Plaintiff seeks a 

declaratory judgment, compensatory and punitive damages, and costs and attorney 

fees. (Doc. 18 at 14)   

MEMORANDUM OF LAW 

I. A Heck-bar defense is properly brought under Rule 12(b)(1), Federal 

Rules of Civil Procedure. 

 

In the recent case of Bryant v. Rich, 530 F.3d 1368 (11th Cir. 2008), the 

Eleventh Circuit stated that a failure to exhaust defense was properly raised in a 

motion to dismiss.  As Bryant was recently explained: 

Bryant v. Rich, 530 F.3d 1368 (11th Cir. 2008), relied on by the 

district court.  In Bryant, this Court concluded that the district court 

properly resolved factual disputes in granting a motion to dismiss 

based on failure to exhaust administrative remedies.  530 F.3d at 

1377.  Specifically, the Bryant Court explained that ―[b]ecause 

exhaustion of administrative remedies is a matter in abatement and not 

generally an adjudication on the merits, an exhaustion defense ... is 

not ordinarily the proper subject for a summary judgment; instead, it 

should be raised in a motion to dismiss, or treated as such if raised in a 

motion for summary judgment.‖  Id. at 1375-76 (quotation marks 

omitted).  The Bryant Court treated Rule 12(b) motions regarding 

exhaustion of nonjudicial remedies as similar to motions regarding 

jurisdiction and venue in that ―[e]xhaustion of administrative remedies 

is a matter in abatement, and ordinarily does not deal with the merits.‖ 

Id. at 1374 (quotation marks and brackets omitted). In those types of 

Rule 12(b) motions, ―it is proper for a judge to consider facts outside 

of the pleadings and to resolve factual disputes so long as the factual 

disputes do not decide the merits and the parties have sufficient 

opportunity to develop a record.‖  Id. at 1376 (footnotes omitted). 
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Tillery v. U.S. Dept. of Homeland Security, No. 10-11657, 2010 WL 4146149, at 

*3 (11th Cir. Oct. 22, 2010).  Thus, courts have the authority to resolve all matters 

in abatement, such as exhaustion, in a motion to dismiss. 

 Similarly, a Heck-bar defense is analogous to a failure to exhaust defense.  

Neither dismissal for failure to exhaust nor dismissal under Heck is generally an 

adjudication on the merits.  Mitchell v. Jackson, No. 2:10-CV-13483, 2010 WL 

3906304 (E.D.Mich. Sept. 30, 2010) (―When a prisoner‘s civil rights claim is 

barred by the Heck doctrine, the appropriate course for a federal district court is to 

dismiss the claim for lack of subject matter jurisdiction pursuant to Federal Rule of 

Civil Procedure 12(h)(3), rather than to dismiss the complaint with prejudice as 

being frivolous, because the former course of action is not an adjudication on the 

merits and would allow the prisoner to reassert his claims if his conviction or 

sentence is latter invalidated.‖).  Both defenses are bars to an inmate filing suit and 

both are essentially a subject-matter jurisdiction issue for the court.  See Esensoy v. 

McMillan, No. 06-12580, 2007 WL 257342 (11th Cir. Jan. 31, 2007) (affirming 

district court‘s dismissal of suit for lack of subject-matter jurisdiction, but for the 

alternative reason of being Heck-barred); Felgar v. Burkett, 328 Fed. App‘x 107 

(3rd Cir. 2009) (same); Mendia v. City of Wellington, 10-1132-MLB, 2010 WL 

4513408 (D.Kan. Nov. 02, 2010) (accepting defendants‘ argument in a Rule 
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12(b)(1) motion that plaintiff‘s claims were Heck-barred thus depriving court of 

subject-matter jurisdiction).   

As noted by the Supreme Court, exhaustion is a precursor to filing suit.  

Woodford v. Ngo, 548 U.S. 81, 85 (2006).  Similarly, under Heck, 

to recover damages for an unconstitutional conviction or 

imprisonment a § 1983 plaintiff must prove that the conviction or 

sentence has been reversed on direct appeal, expunged by executive 

order, declared invalid by an authorized state tribunal, or called into 

question by a federal court's issuance of a writ of habeas corpus. 

 

Crow v. Penry, 102 F.3d 1086, 1087 (10th Cir. 1996).  ―The purpose behind Heck 

is to prevent litigants from using a § 1983 action, with its more lenient pleading 

rules, to challenge their conviction or sentence without complying with the more 

stringent exhaustion requirements for habeas actions.‖  Butler v. Compton, 482 

F.3d 1277, 1279 (10th Cir. 2007) (citing Muhammad v. Close, 540 U.S. 749 

(2004) (per curiam)).  Heck also requires an inmate to have a disciplinary report 

(―DR‖) overturned prior to bringing a civil rights claims if the civil rights claim 

would shed doubt on the DR.  Edwards v. Balisok, 520 U.S. 641, 648 (1997); 

Wilkinson v. Dotson, 544 U.S. 74, 81-82 (2005); Harden v. Pataki, 320 F.3d 1289, 

1294-95 (11th Cir. 2003).  If the DR has not been overturned, no civil claim under 

42 U.S.C. § 1983 has accrued.  Heck, 512 U.S. at 489 (―Even a prisoner who has 

fully exhausted available state remedies has no cause of action under § 1983 unless 
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and until the conviction or sentence is reversed, expunged, invalidated, or 

impugned by the grant of a writ of habeas corpus.‖). 

Thus, for both defenses a motion to dismiss is the appropriate vehicle to 

challenge an inmate‘s ability to file a civil rights action.  In both instances a court 

may allow the record to be developed and, thereafter, act as fact-finder to 

determine the threshold issue of whether the inmate‘s suit may be maintained.  

Bryant, supra; see also Chambers v. Johnson, 372 Fed. App‘x 471, 473 (5th Cir. 

Mar. 30, 2010) (noting, without disapproval, that the magistrate judge had acted as 

fact-finder in defendant‘s Heck-bar defense raised in a motion to dismiss). 

Accordingly, Heck is properly raised in a motion to dismiss under Rule 

12(b)(1), Fed.R.Civ.P.  Further, under Bryant, the Court may accept evidence and 

act as a fact-finder to resolve threshold issues that may deprive the Court of 

subject-matter jurisdiction. 

II. Plaintiff’s failure to intervene claim against Defendants Alvarado and 

Medina is Heck-barred, thus this Court lacks subject matter 

jurisdiction. 

 

Civil rights actions are not the proper method for challenging and 

overturning a finding of guilt to a DR.  Preiser v. Rodriguez, 411 U.S. 475, 500, 

(1973), quoted in Harden v. Pataki, 320 F.3d 1289, 1294 (11th Cir. 2003).  Preiser 

held that ―when a state prisoner is challenging the very fact or duration of his 

physical imprisonment, and the relief he seeks is a determination that he is entitled 
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to immediate release or a speedier release from that imprisonment, his sole federal 

remedy is a writ of habeas corpus.‖ 411 U.S. at 500.  Subsequently, in Heck v. 

Humphrey, the Supreme Court made it clear that 

in order to recover damages for allegedly unconstitutional conviction 

or imprisonment, or for other harm caused by actions whose 

unlawfulness would render a conviction or sentence invalid, a § 1983 

plaintiff must prove that the conviction or sentence has been reversed 

on direct appeal, expunged by executive order, declared invalid by a 

state tribunal authorized to make such determination, or called into 

question by a federal court's issuance of a writ of habeas corpus. A 

claim for damages bearing that relationship to a conviction or 

sentence that has not been so invalidated is not cognizable under § 

1983. 

 

512 U.S. 477, 486-87 (1994) (footnote omitted).  The Supreme Court extended 

Heck and made it explicitly applicable to claims surrounding prison disciplinary 

hearings.  See Edwards v. Balisok, 520 U.S. 641, 648 (1997) (indicating that a 

claim attacking only procedure, not result, of a prison disciplinary hearing may still 

fail to be cognizable under section 1983 unless the prisoner can show that the 

conviction or sentence has been previously invalidated). Most recently, the 

Supreme Court reiterated that ―a state prisoner‘s § 1983 action is barred (absent 

prior invalidation)-no matter the relief sought (damages or equitable relief), no 

matter the target of the prisoner‘s suit (state conduct leading to conviction or 

internal prison proceedings)-if success in that action would necessarily 

demonstrate the invalidity of confinement or its duration.‖ Wilkinson v. Dotson, 

544 U.S. 74, 81-82 (2005).  Plainly stated, where an inmate has lost gain time 
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pursuant to a DR, he may not pursue a civil rights action under 42 U.S.C. § 1983 if 

success in that civil rights action would undermine the DR.  For the civil rights 

action to be viable, Plaintiff must first overturn the DR. 

Here, Plaintiff is essentially seeking the overturning of two disciplinary 

reports: 1) a June 6, 2009 DR for Fighting and 2) a June 6, 2009 DR for Disrespect 

to Officials.  Plaintiff was found guilty of the DRs.  As a result of the findings of 

guilt, Plaintiff lost thirty days of gain time for the Fighting DR and sixty days of 

gain time for the Disrespect to Officials DR.  (Exh. A)   

The DR for Fighting stated: 

On June 6, 2009 I was assigned to confinement as the housing 

sergeant.  At approximately 0750 hrs I was in the officer station 

getting briefed by midnight sergeant when he heard a loud noise and 

the door on cell E2109 was po[u]nding.  As we approached the cell 

door I saw Inmate Alsobrook, Christopher DC# D09876 fighting with 

Inmate McCloud, Izell DC# 588881. Both inmates were ordered to 

cease their actions and they complied.  Shortly, after they started 

fighting again for approximately 15 seconds, they were again ordered 

to cease and they complied.  Inmate Alsobrook and Inmate McCloud 

did not resume fighting again.  They were taken out of the cell and 

escorted to medical for assessment.  Inmate Alsobrook will remain in 

constant status pending disposition of this report. 

 

(Exh. B; Doc. 1 at 29).  At the disciplinary hearing, Plaintiff pled guilty to the 

Fighting DR.  The DR hearing team stated the following as the reason for its 

finding of guilt: 

Based upon inmate‘s guilty plea.  At the hearing, inmate Alsobrook 

admitted to fighting.  He stated to the team things such as, ―We fought 

for a good little while,‖ & ―He pounded me pretty decent.‖  His 
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statements at the hearing support the statement of facts of Sgt. 

Medina, which read, ―On June 6, 2009 I was assigned to confinement 

as the housing sergeant.  At approximately 0750 hrs I was in the 

officer station getting briefed by midnight sergeant when he heard a 

loud noise and the door on cell E2109 was ponding.  As we 

approached the cell door I saw inmate Alsobrook, Christopher 

DC#D09876 fighting with inmate McCloud, Izell DC#588881.  Both 

inmates were ordered to cease their actions and they complied.  

Shortly, after they started fighting again, approximately 15 seconds, 

they were again ordered to cease and they complied.  Inmate 

Alsobrook and inmate McCloud did not resume fighting again.‖  The 

team notes a pen and ink change was made to the report.  In the last 

sentence, the word ‗constant‘ should read ‗current‘ (as it appears on 

the original handwritten copy). 

 

(Exh. B) 

The DR for Disrespect to Officials stated: 

On June 6, 2009 I was assigned to confinement as the housing 

sergeant.  At approximately 0750 hrs I was in the Officer Station 

getting briefed by midnight sergeant when we heard a loud noise and 

the door on cell E2109 was po[u]nding.  When I approached cell 

E2109 Inmate Alsobrook,  Christopher DC# D09876 looked at me 

while I was trying to convince him and his roommate to stop fighting 

and he stated ―Man what that f**k are you looking at, why don‘t you 

f**king come in here and get some too‖.  Inmate Alsobrook is guilty 

of disrespecting an official as prohibited by the rules of inmate 

conduct.  Inmate Alsobrook will remain in current status pending 

disposition of this report. 

 

(Exh. C; Doc. 1: 31).  At the disciplinary hearing, Plaintiff pled not guilty to the 

Disrespect to Officials DR.  The DR hearing team stated the following as the 

reason for its finding of guilt: 

Based upon the statement of facts as written in Section I of the report 

by Sgt. Medina, who wrote, ―On June 6, 2009 I was assigned to 

confinement as the housing sergeant.  At approximately 0750 hrs I 
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was in the officer station getting briefed by midnight sergeant when 

we heard a loud noise and the door on cell E2109 was pounding.  

When I approached cell E2109, inmate Alsobrook, Christopher 

DC#D09876 looked at me while I was trying to convince him and his 

roommate to stop fighting and he stated, ‗Man what that f**k are you 

looking at, why don‘t you f**king come in here and get some too.‘‖ 

 

(Exh. C) 

As of November 29, 2010, both DRs are active and have not been 

overturned.  (Exh. A) 

Plaintiff‘s complaint essentially asserts that Defendants Alvarado and 

Medina allowed inmate McCloud to attack Plaintiff and the officers refused to 

intervene.  As Plaintiff states in his amended complaint,  

At this time, at least ten minutes into the assault, the Plaintiff began to 

kick the cell door at every opportunity in an attempt to attract the 

attention of the officers while he simultaneously attempted to fight 

McCloud off of him, bleeding profusely, panicked, and in a very real 

fear for his life.  Several minutes after the Plaintiff had first begun to 

strike the door, Sergeant Medina, the Echo Dorm 8a.m.-to 4p.m. dorm 

sergeant, accompanied by Sgt. Alvarado, and another, unidentified 

officer, arrived at the door of cell E2109 (approximately 7:50 a.m. 

according to Sgt. Medina‘s statement in the Plaintiff‘s disciplinary 

report [previously submitted]).  The Plaintiff, looking over his 

shoulder and seeing Sgt. Medina watching there as McCloud attacked 

Plaintiff, yelled to him: ―What the f—k are you looking at?  You 

going to do something‖ and a spate of exclamations along the same 

lines, frustrated, scared, exhausted, and finding only apathy for his 

safety in the actions of the very people he had summoned to his cell 

with his kicks to the door, yelling all the while, emphatically, for them 

to: ―Get me out of here!‖ to which Sgt. Medina replied: ―Handle your 

business.‖  McCloud, seeing there would be no interference from the 

officers, renewed his assault, continually striking the Plaintiff in plain 

view of Sgt. Medina until, too exhausted to continue, he relented of 

his own accord, stepping away from the Plaintiff. 
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(Doc. at 8-9)  If found to be true at trial, Plaintiff‘s detailed theory of the case as 

laid out in his amended complaint would necessarily show that Plaintiff was 

wrongly disciplined for ―Fighting.‖  Wooten v. Law, 118 Fed. App‘x 66 (7th Cir. 

2004) (affirming dismissal of excessive force claim where the alleged facts, if 

proven true, would show that inmate was wrongly disciplined for assault).  

According to Plaintiff‘s specific details, Defendants Alvarado and Medina never 

saw Plaintiff fighting, they merely saw him being assaulted by another inmate (―. . 

. seeing Sgt. Medina watching there as McCloud attacked Plaintiff . . . .‖).  (Doc. 

18 at 8) 

Plaintiff‘s assertions in his amended complaint so contradict the facts relied 

on for Plaintiff‘s finding of guilt in the Fighting DR, that success in this civil rights 

action would completely undercut the finding of guilt.  See Okoro v.Callaghan, 

324 F.3d 488, 490 (7th Cir. 2003) (stating that if a plaintiff makes allegations that 

are inconsistent with the conviction having been valid, Heck kicks in and bars the 

civil suit).  If Plaintiff prevailed on his theory of the case, it would necessarily call 

into question the validity of the DR.  Harris v. Truesdell, 79 Fed. App‘x 756, 759 

(6th Cir. 2003) (stating that inmate‘s Eighth Amendment claim is not cognizable 

under § 1983 since granting inmate his requested relief would call into question the 

validity of his disciplinary conviction). 
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As stated in Dyer v. Lee, 488 F.3d 876, 884 (11th Cir. 2007), ―[F]or Heck to 

apply, it must be the case that a successful § 1983 suit and the underlying 

conviction be logically contradictory.‖  In the Fighting DR, Plaintiff was witnessed 

actively engaging in belligerence.  Any finding in a civil action that Plaintiff was 

an innocent victim of an attack to which Defendants Alvarado and Medina 

witnessed and refused to stop would be logically contradictory to finding of guilt 

for the DR.  More importantly, Plaintiff‘s allegations in his amended complaint 

which assert that Defendants Alvarado and Medina failed to witness him fighting, 

but only being attacked, necessarily contradict the Fighting DR.  Thus, Plaintiff‘s 

specific allegations are incompatible with success in this case as to Count One. 

Furthermore, Plaintiff‘s amended complaint also contradicts the DR given 

for Disrespect to Officials.  Plaintiff asserts the following: 

The Plaintiff, looking over his shoulder and seeing Sgt. Medina 

watching there as McCloud attacked Plaintiff, yelled to him: ―What 

the f—k are you looking at?  You going to do something‖ and a spate 

of exclamations along the same lines, frustrated, scared, exhausted, 

and finding only apathy for his safety in the actions of the very people 

he had summoned to his cell with his kicks to the door, yelling all the 

while, emphatically, for them to: ―Get me out of here!‖ to which Sgt. 

Medina replied: ―Handle your business.‖  McCloud, seeing there 

would be no interference from the officers, renewed his assault, 

continually striking the Plaintiff in plain view of Sgt. Medina until, 

too exhausted to continue, he relented of his own accord, stepping 

away from the Plaintiff. 

 

(Doc. 18 at 8-9)  However, Plaintiff was found guilty of Disrespect to Officials not 

only for his statement, but the manner in which he said it.  The DR stated, ―When I 
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approached cell E2109, inmate Alsobrook, Christopher DC#D09876 looked at me 

while I was trying to convince him and his roommate to stop fighting and he 

stated, ‗Man what that f**k are you looking at, why don‘t you f**king come in 

here and get some too.‘‖  (Exh. C)  Plaintiff‘s amended complaint contends that his 

statement was in the context of asking for help.  The DR asserts that the 

disrespectful statement was given in the context of Defendant Medina trying to 

stop the altercation between Plaintiff and inmate McCloud.  These competing 

contexts are mutually exclusive.  As such, Plaintiff cannot maintain the civil rights 

action under his asserted facts as those facts, if found to be true at trial, would 

undermine the Disrespect to Officials DR. 

III. Defendant Medina is entitled to qualified immunity as to Plaintiff’s 

claim of delay of medical attention.  

 

Qualified immunity shields public officials in their individual capacities 

from some lawsuits against them arising from torts committed while they are 

performing a discretionary duty. Goebert v. Lee County, 510 F.3d 1312, 1329 

(11th Cir. 2007).  The doctrine does not, however, shield officials who violate an 

individual‘s ―clearly established‖ constitutional rights.  See, e.g., Lee v. Ferraro, 

284 F.3d 1188, 1199 (11th Cir. 2002) (denying qualified immunity because no 

reasonable officer could ―possibly have believed that he . . . had the lawful 

authority to take [an arrestee] to the back of her car and slam her head against the 

trunk after she was arrested, handcuffed, and completely secured‖).   
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To determine whether a defendant is entitled to immunity, courts employ the 

Supreme Court‘s two-step inquiry in Saucier v. Katz, 533 U.S. 194, (2001).  One 

question is whether in ―light most favorable to the party asserting the injury, do the 

facts alleged show the officer‘s conduct violated a constitutional right?‖  Id. at 201.  

The other question
2
 to be considered is whether, at the time the violation occurred, 

every objectively reasonable person officer would have realized the acts violated 

already clearly established federal law.  Id. at 201-02.  In other words, to determine 

whether the officers‘ conduct was ―reasonable‖ under the circumstances, ―the 

question is whether the officer‘s actions are ‗objectively reasonable‘ in light of the 

facts and circumstances confronting him, without regard to the underlying intent or 

motivation . . . It must be judged from the perspective of a reasonable officer on 

the scene, rather than with the 20/20 vision of hindsight.‖ Kesinger v. Herrington, 

381 F.3d 1243, 1248 (11th Cir. 2004) (citations omitted). 

As for unnecessary delays in treatment constituting deliberate indifference, 

the Eleventh Circuit held in Lancaster v. Monroe County, Alabama, 116 F.3d 1419 

(11th Cir. 1997), that ―an official acts with deliberate indifference when he 

intentionally delays providing an inmate with access to medical treatment, 

knowing that the inmate has a life-threatening condition or an urgent medical 

                                                           
2
 Courts are no longer required to approach these questions in any particular order.  Pearson 

v. Callahan, 129 S.Ct. 808 (2009).  If either question is answered in favor of the defendant, the 

inquiry ends. 
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condition that would be exacerbated by delay.‖  Id. at 1425.  However, ―[t]his 

general statement of law ordinarily does not preclude qualified immunity in cases 

involving a delay in medical treatment . . . .  The cases are highly fact-specific and 

involve an array of circumstances pertinent to just what kind of notice is imputed 

to a government official and to the constitutional adequacy of‖ the official‘s acts 

and omissions.  Bozeman v. Orum, 422 F.3d 1265, 1274 (11th Cir. 2005). 

The key question here is whether Defendant Medina violated Plaintiff‘s 

constitutional rights by not taking him to medical where Plaintiff and the inmate 

Plaintiff was fighting refused to ―cuff up.‖  Plaintiff plainly asserts in his amended 

complaint that Sergeant Medina stated to Plaintiff, ―When ya‘ll are ready to cuff 

up I‘ll get you to medical.‖  (Doc. 18 at 10)  Thus, as he states in his amended 

complaint, Plaintiff held the key to his medical care.  All he had to do was ―cuff 

up‖ and he would be taken to medical.  There is no indication that Plaintiff was 

willing to comply with the simple act that would have gotten him immediately to 

medical.  Thus, Defendant Medina was not indifferent to Plaintiff‘s medical needs, 

he was merely conscious of the security risks
3
 of opening a cell housing two 

violent felons who had just engaged in belligerence without first securing those 

                                                           
3
 Cf. Bieber v. Wisconsin Dept. Of Corrections, 62 Fed. App‘x 714 (7th Cir. 2003) 

(substitution of elastic sleeve for metal knee brace due to security concerns did not state § 1983 

violation where staff was unaware of inadequacy of replacement or that metal brace was 

―essential‖ to treat inmate‘s injury) (Exh. D); Lerma v. Bell, 2 Fed. App‘x 782 (9th Cir. 2001) 

(confiscation of elastic knee brace for legitimate security concerns did not state § 1983 violation) 

(Exh. E). 
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individuals with handcuffs.  Such action is not deliberate indifference; it is 

reasonable security awareness.
4
 

Regardless of whether Defendant Medina‘s conduct constituted deliberate 

indifference to a serious medical need in violation of Plaintiff‘s Eighth 

Amendment rights, the law applicable to these circumstances was not clearly 

established at the time of the alleged violation.  While judicial precedent with 

materially identical facts is not essential for the law to be clearly established, the 

preexisting law must make it obvious that the defendant‘s acts violated the 

plaintiff‘s rights in the specific set of circumstances at issue.  See Evans v. 

Stephens, 407 F.3d 1272, 1282 (11th Cir. 2005) (en banc).   

When deciding about qualified immunity, a court is considering what an 

objectively reasonable official must have known at the pertinent time and place. 

The court is examining ―‗whether it would be clear to a reasonable officer that his 

conduct was unlawful in the situation [the defendant officer] confronted.‘‖  

Brosseau v. Haugen, 543 U.S. 194, 199 (2004) (quoting Saucier v. Katz, 533 U.S. 

194, 201-02 (2001)); see also Pace v. Capobianco, 283 F.3d 1275, 1282 (11th Cir. 

2002).  ―This inquiry, it is vital to note, must be undertaken in light of the specific 

                                                           
4
 See, e.g., Williams v. County of Sacramento Sheriff‘s Dept., No. CIV S-03-2518, 2007 WL 

2433221, at *8-9 (E.D.Cal. Aug. 22, 2007) (granting summary judgment and finding no 

deliberate indifference where the evidence indicates that the officer briefly delayed taking inmate 

to the medical clinic due to security concerns, not because she knew of and chose to disregard an 

excessive risk to plaintiff‘s health) (Exh. F); Fletcher v. Krueger, No. 06-C-576-S, 2006 WL 

3300372 (W.D.Wis. Nov. 03, 2006) (dismissing case where Plaintiff did not allege that any 

delay caused by security concerns in his receiving medical treatment harmed him) (Exh. G). 
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context of the case, not as a broad general proposition . . . .‖ Saucier, 533 U.S at 

201. 

The Supreme Court has warned against allowing plaintiffs to convert the 

rule of qualified immunity into ―a rule of virtually unqualified liability simply by 

alleging violation of extremely abstract rights.‖  Anderson v. Creighton, 483 U.S. 

635, 639 (1987).  More than a general legal proposition is usually required; if a 

plaintiff relies on a general rule, it must be obvious that the general rule applies to 

the specific situation in question.  See Brosseau, 543 U.S. at 198-99 (noting that 

general tests may be sufficient to establish law clearly in ―an obvious case‖).  

Slight differences between cases are critical.  See Marsh v. Butler Cnty, Ala., 268 

F.3d 1014, 1032 (11th Cir. 2001) (en banc).  Thus, evaluating the ―objective legal 

reasonableness‖ of an officer‘s acts requires examining whether the right at issue 

was clearly established in a ―particularized‖ and ―relevant‖ way. Anderson, 483 

U.S. at 639-40. The unlawfulness of a given act must be made truly obvious, rather 

than simply implied, by the preexisting law.  See id. 

Judicial decisions addressing deliberate indifference to a serious medical 

need are very fact specific.  At a high level of generality, certain aspects of the law 

have been established: lengthy delays are often inexcusable, see Harris v. Coweta 

County, 21 F.3d 388, 394 (11th Cir. 1994) (stating delay of several weeks in 

treating painful and worsening hand condition was deliberate indifference); shorter 
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delays may also constitute a constitutional violation if injuries are sufficiently 

serious, see Bozeman v. Orum, 422 F.3d 1265, 1273 (11th Cir. 2005) (delaying 

medical treatment for fourteen minutes was deliberate indifference where the 

plaintiff was not breathing during that time); and the reason for the delay must 

weigh in the inquiry, see id.   

  Cases of deliberate indifference are fact specific and a previous case with 

disparate facts and legal generalities may not give an officer notice of forbidden 

conduct in the factual situation with which he is faced.  As recently noted by the 

Eleventh Circuit, 

[I]n Aldridge v. Montgomery, 753 F.2d 970 (11th Cir. 1985), the 

plaintiff maintained during his arrest he suffered a one and a half inch 

cut over his right eye. After arrest, the plaintiff was placed in a 

holding cell at county jail for over two hours during which time ―[t]he 

cut continued to bleed, forming a pool of blood on the floor 

approximately the size of two hands.‖ Aldridge, 753 F.2d at 971. The 

plaintiff was then taken to the hospital where he received six stitches 

and prescribed icepacks and aspirin, neither of which he was 

ultimately provided. Id. We concluded that these facts precluded a 

directed verdict in favor of the defendants on the plaintiff's claim of 

deliberate indifference to serious medical needs. 

 

Fernandez v. Metro Dade Police Dept., No. 09-11737, 2010 WL 3069655, at *5 

(11th Cir. Aug. 06, 2010) (Exh. H).
5
  However, in the instant case it was not clearly 

established as a matter of law in June 2009 that a one and a half hour delay in 

                                                           
5
 Defendants are providing only those unpublished cases not previously provided. 
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taking an injured inmate to medical
6
 – where that inmate refused to cuff up and 

allow the correctional officer to secure him prior to being removed from the cell in 

which he was housed – was a violation of the Constitution.  As was very recently 

stated, ―[T]he reason for delay matters: a good reason may justify a delay.‖  

Youmans v. Gagnon, No. 09-15113, 2010 WL 4608409, at *6, n.11 (11th Cir. 

Nov. 16, 2010) (Exh. I).  Further, ―delay in medical treatment must be interpreted 

in the context of the seriousness of the medical need, deciding whether the delay 

worsened the medical condition, and considering the reason for delay.‖  Whitehead 

v. Burnside, No. 10-11911, 2010 WL 4629001, at *2 (11th Cir. Nov. 17, 2010) 

(Exh. J) (citation omitted). 

Because Plaintiff and his cellmate refused to cuff up, Officer Medina was 

placed in an awkward position.  Should he allow two unsecured violent felons, 

who had just engaged in belligerence, out of their cell?  Should he have medical 

come to the cell and place medical personnel in danger by going into a cell with 

two unsecured and highly dangerous men?  The reasonable answer is no.  Plaintiff 

held the key to his medical attention.  All he had to do was cuff up.  There is no 

indication in his amended complaint that he agreed to do so.  Also, there is no 

                                                           
6
 Plaintiff does not contend further injury from Defendant Medina‘s delay in obtaining 

Plaintiff medical treatment.  (Doc. 18 at 4-11, ¶¶ 1-7)  See Mann v. Taser Intern., Inc., 588 F.3d 

1291, 1307 (11th Cir. 2009).  Plaintiff only asserts ―severe pain, soft tissue damages, suffering, 

physical, mental, and emotional injuries, embarrassment, humiliation, degradation, mental 

anguish, chronic dizzy spells, bouts of nausea, migraine headaches, loss of sleep, and fear.‖  

(Doc. 18 at 9-10) 
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indication that Plaintiff had suffered life threatening injuries or was incapacitated 

to the extent that he was no longer dangerous (Plaintiff asserts only the following 

injuries: ―gash to the back of his head, a cut under his right eye, a bloody nose, a 

cut high on his forehead‖ (Doc. 18 at 9-10 )).  Because Plaintiff and his cellmate 

were fully cognizant and had complete operation and control over their extremities, 

they, in their unsecured status, were a serious threat to prison personnel.   Hudson 

v. McMillian, 503 U.S. 1, 6 (1992) (stating prison administrators should be 

accorded wide-ranging deference in the execution of policies and practices that in 

their judgment are needed to preserve internal order and discipline and to maintain 

institutional security) (quotations and citations omitted).  Accordingly, Officer 

Medina acted appropriately and reasonably in the situation as laid out by Plaintiff 

in his amended complaint.  As such, Officer Medina is entitled to qualified 

immunity as to Count Two. 

IV. Defendants seek certification for an interlocutory appeal. 

If this Court concludes that a Heck-bar defense is not properly raised in a 

Rule 12(b)(1) motion, Defendants Alvarado and Medina respectfully request 

certification from the district judge, under 28 U.S.C. 1292(b), to pursue an 

interlocutory appeal.  The request is made due to the fact that not allowing a Heck-

bar defense to be brought in a Rule 12(b)(1) motion is a ―controlling question of 

law as to which there is substantial ground for difference of opinion and that an 
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immediate appeal from the order may materially advance the ultimate termination 

of the litigation.‖ 

CONCLUSION 

Defendants Alvarado and Medina request the Motion to Dismiss be granted 

and Plaintiff‘s complaint against them be dismissed as Heck-barred.  Defendant 

Medina also requests he be given qualified immunity for the reasons stated above. 

Respectfully submitted, 
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 10-22183-CIV-KING
MAGISTRATE P. A. WHITE

CHRISTOPHER URIAH ALSOBROOK, :

Plaintiff, :

v. : REPORT OF
  MAGISTRATE JUDGE

SGT. ALVARADO, et al.,                 (DE#34& 35)
                    :

Defendants. :
______________________________

   I. Introduction

     The pro-se plaintiff, Christopher Uriah Alsobrook, filed a

civil rights complaint pursuant to 42 U.S.C. §1983,(De#1) and an

amended complaint (DE#18). The plaintiff is proceeding  in forma

pauperis, and seeks monetary damages.  

This Cause is before the Court upon a Motion to Dismiss the

Amended Complaint filed by Defendants Alvarado and Medina(DE#34).

   II. Analysis

Pursuant to Rule 12(b)(6) of the Federal Rules of Civil

Procedure, a defendant may move to dismiss a complaint because the

plaintiff has failed to state a claim upon which relief may be

granted. See Fed.R.Civ.P. 12(b)(6). The complaint may be dismissed

if the plaintiff does not plead facts that state a claim to relief

that is plausible on its face. See Bell Atlantic Corp. v. Twombly,

127 S.Ct. 1955 (2007)(retiring the oft-criticized “no set of facts”

language previously used to describe the motion to dismiss standard

and determining that because plaintiffs had “not nudged their
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1 The plaintiff made a conclusory statement in his initial
complaint that Sgt. Medina refused to call for medical aid on his
behalf. 

2

claims across the line from conceivable to plausible, their

complaint must be dismissed” for failure to state a claim); Watts

v. FIU, 495 F.3d 1289 (11 Cir. 2007).  While a complaint attacked

for failure to state a claim upon which relief can be granted does

not need detailed factual allegations, a plaintiff's obligation to

provide the grounds of his entitlement to relief “requires more

than labels and conclusions, and a formulaic recitation of the

elements of a cause of action will not do.”  Twombly, 127 S.Ct. at

1964-65.  The rules of pleading do "not require heightened fact

pleading of specifics . . . .”  The Court's inquiry at this stage

focuses on whether the challenged pleadings "give the defendant

fair notice of what the . . . claim is and the grounds upon which

it rests."  Erickson v. Pardus, 127 S.Ct. 2197, 2200 (2007)(quoting

Twombly, 127 S.Ct. at 1964).

Factual Allegations

The plaintiff alleged in his initial complaint filed on July

2, 2010, that Officer Alvarado knowingly endangered him by failing

to remove him from his cell when the plaintiff’s cell mate, a known

violent felon, informed him that if he failed to remove the

plaintiff, he would “send him out”. He further alleges that while

being assaulted by the fellow inmate, Sgt. Medina viewed the

assault, and when the plaintiff requested help, told him to “handle

your business”.1  The plaintiff includes a copy of the disciplinary

report he received for fighting with another inmate. The plaintiff

claims that since the assault he suffers from headaches, vertigo

and extreme nausea and vomiting. The Preliminary Report recommended

that the plaintiff stated a claim for endangerment against Alvarado
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2Heck v Humphrey, 512 U.S. 477 (1994) 

3The plaintiff is cautioned that any attempts to amend his
complaint to obtain lost gain time shall be barred by Heck.

3

and Medina. The Preliminary report was adopted on August 19, 2010,

and both defendants were served. 

Motions to Dismiss initial complaint

filed by Alvarado and Medina

On September 21, 2010, before the filing of the Amended

complaint, Defendant Alvarado filed a Motion to Dismiss the initial

complaint. (DE#15). The defendant argued that the claims against

him should be dismissed because the plaintiff’s claims are barred

by Heck.2 Claims which challenge the fact or duration of the

imprisonment may be raised in a civil rights complaint only when a

conviction or sentence has been reversed or expunged through use of

a petition for writ of habeas corpus.

Alvarado alleged that the plaintiff is seeking to overturn two

disciplinary reports he received as a result of the incident

complained of and to retrieve his thirty days of lost gain time for

fighting and being disrespectful to an Officer. 3

Review of the initial complaint reveals only that the

plaintiff was seeking damages, claiming that Alvarado allowed an

assault against him to continue by a prisoner with a known history

of violence, and refused to come to his aid, despite the fact he

was bleeding profusely. He does not challenge his disciplinary

report, nor does he seek restoration of gain time. He seeks purely

monetary relief. It was therefore recommended that the defendant’s

argument that the complaint should be barred by Heck was
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unavailing.

Secondly, the defendant correctly contends that the plaintiff

may not sue him in his official capacity for monetary damages. The

defendant is protected by Eleventh Amendment immunity. Will v

Michigan dept. of State Police, 491 U.S. 58 (1989) (a suit against

a state employee in his official capacity is a suit against the

State for Eleventh Amendment purposes.) The defendant may be sued

solely in his individual capacity. 

On October 13, 2010, Defendant Medina filed a motion to

dismiss the complaint (DE#20).  Although Defendant Medina’s motion

to dismiss was filed after the filing of an amended complaint, the

motion sought to dismiss the initial complaint, and raised the

identical arguments raised in Officer Alvarado’s Motion. 

A Preliminary Report was entered on November 3, 2010,

recommending that Sgt. Alvarado and Sgt. Medina’s motions to

dismiss be granted as to any suit against them in their official

capacity, and denied as to all remaining arguments. (DE#28)

The Amended Complaint (DE#18)

The Preliminary Report also served as an initial screening of

the amended complaint. The plaintiff filed the Amended Complaint on

October 6, 2010 (DE#18). His claims against Officer Alvarado and

Medina essentially remained the same. He clarified the claim of

denial of medical aid against Sgt. Medina in Count 2. (P8) He

alleged that Medina refused to summon emergency medical personnel

to evacuate him, and treat the plaintiff’s serious medical needs.

He claims he suffered serious bodily injuries, including severe

pain, soft tissue damages, bleeding from a gash to the back of his
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head, a cut under his eye, a bloody nose and a cut on his forehead,

along with swelling and blackening of a large portion of his face.

He further added an additional defendant in his amended

complaint. He claims in Count three that Nurse Harris denied him

medical treatment for his serious medical injuries. He claimed that

while in the emergency room, despite his complaints of pain,

disorientation, and a concussion, she provided no treatment for him

for several days. He seeks monetary relief. 

Defendants Medina and Alvarado filed a response in opposition

to the motion to amend, with exhibits and affidavits (DE#21). These

exhibits and affidavits may be considered in a motion for summary

judgment.  The arguments were the same as raised in their motions

to dismiss.  

They further added the argument that the plaintiff has failed

to exhaust his administrative remedies. Although the defendant is

essentially arguing that the exhaustion requirement is a condition

precedent to filing suit, the Supreme Court has held that failure

to exhaust is an affirmative defense, and a plaintiff is not

required to plead and demonstrate exhaustion of remedies in his

complaint. See Jones v. Bock, 549 U.S. 199, 216 (2007). It cannot

be assumed for purposes of the defendant’s motion and the Report,

that the plaintiff has failed to exhaust his administrative

remedies. It is apparent that any determination as to whether the

operative complaint may be subject to dismissal under §1997e(a),

will require further development of the record.

Review of the amended complaint revealed that the plaintiff

had stated a claim for denial of adequate medical treatment against

Defendant Harris and Medina. The Eighth Amendment prohibits any
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events alleged, his claims must be analyzed under the Due Process
Clause of the Fourteenth Amendment rather than the Cruel and
Unusual Punishment Eighth Amendment standard.  Bell v. Wolfish, 441
U.S. 520, 535 (1979); Hamm v. DeKalb County, 774 F.2d 1567, 1571-74
(11 Cir. 1985). 

6

punishment which violates civilized standards of decency or

"involve[s] the unnecessary and wanton infliction of pain."

Estelle v. Gamble, 429 U.S. 97, 102-03 (1976) (quoting Gregg v.

Georgia, 428 U.S. 153, 173(1976)); see also Campbell v. Sikes, 169

F.3d 1353, 1363 (11 Cir. 1999). "However, not 'every claim by a

prisoner that he has not received adequate medical treatment states

a violation of the Eighth Amendment.'" McElligott v. Foley, 182

F.3d 1248, 1254 (11 Cir. 1999) (citation omitted).  An Eighth

Amendment claim contains both an objective and a subjective

component.  Taylor v. Adams, 221 F.3d 1254, 1257 (11 Cir. 2000);

Adams v. Poag, 61 F.3d 1537, 1543 (11 Cir. 1995). First, a

plaintiff must set forth evidence of an objectively serious medical

need. Taylor, 221 F.3d at 1258; Adams, 61 F.3d at 1543. Second, a

plaintiff must prove that the prison official acted with an

attitude of "deliberate indifference" to that serious medical need.

Farmer, 511 U.S. at 834; McElligott, 182 F.3d at 1254; Campbell,

169 F.3d at 1363.  The objective component requires the plaintiff

to demonstrate that he has been subjected to specific deprivations

that are so serious that they deny him "the minimal civilized

measure of life's necessities."  Rhodes v. Chapman, 452 U.S. 337,

347 (1981); see also Hudson v. McMillian, 503 U.S. 1, 8-9 (1992).

 

The Preliminary Report recommended that at this stage in the

proceedings, the plaintiff has made a minimal claim for denial of

medical aid by Officer Medina and Nurse Harris, and Nurse Harris

was served. It was further recommended that the amended complaint

(DE#18) be the operative complaint.4 The defendants filed
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objections, and the Report was adopted on November 23,2010.

Motion to Dismiss Amended Complaint

by Alvarado & Medina (DE#34)

The Cause before the Court is the defendants Motion to Dismiss

the amended complaint on the grounds of lack of subject matter

jurisdiction and qualified immunity, filed on November 30, 2010.

The defendants argue again that this suit should be dismissed

because the plaintiff’s claims are barred by Heck.5 Claims which

challenge the fact or duration of the imprisonment may be raised in

a civil rights complaint only when a conviction or sentence has

been reversed or expunged through use of a petition for writ of

habeas corpus. As previously stated, although the plaintiff stated

he received a disciplinary report, he seeks relief for endangerment

and delay in medical treatment. The gravamen of the plaintiff’s

complaint is that the officers failed to intervene once the fight

ensued, unrelated to a finding of guilt in the disciplinary report.

He is not seeking return of gain time or any other relief affecting

his duration of imprisonment.

The defendants again raise the argument of lack of exhaustion,

citing to Bryant v Rich, 530 F.3d 1368 (11 Cir. 2008), for the

proposition that exhaustion of administrative remedies may be

determined at the motion to dismiss stage. However, as previously

cited, the Supreme Court has stated exhaustion is an affirmative

defense and does not have to be proved in the initial pleadings.

Jones v Bock, supra.
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Further, in the initial complaint, pages 16 through 18, the

plaintiff provides a detailed statement of his attempts to exhaust.

The defendants have provided no argument to demonstrate that the

plaintiff’s attempts do not satisfy the exhaustion requirement.

This issue clearly requires further development. 

The final argument raised is that Defendant Medina is entitled

to qualified immunity as to the issue of delay of medical

attention. Qualified immunity is “an entitlement not to stand trial

or face the other burdens of litigation." Saucier v. Katz, 533 U.S.

194, 200 (2001) (quoting Mitchell v. Forsyth, 472 U.S. 511, 526

(1985)). The purpose of this immunity is to allow government

officials to carry out their discretionary duties without the fear

of personal liability or harassing litigation, Lee v. Ferraro, 284

F.3d 1188, 1194 (11 Cir. 2002) (citing Anderson v. Creighton, 483

U.S. 635, 638 (1987)), and it shields from suit "all but the

plainly incompetent or one who is knowingly violating the federal

law." Lee, supra, 284 F.3d at 1194 (quoting Willingham v. Loughnan,

261 F.3d 1178, 1187 (11 Cir. 2001)). Since qualified immunity is a

defense not only from personal liability for government officials

sued in their individual capacities, but also a defense from suit,

it is important for the Court to determine the validity of a

qualified immunity defense as early in the lawsuit as is possible.

Lee v. Ferraro, supra, at 1194; GJR Invs., Inc. v. County of

Escambia, 132 F.3d 1359, 1370 (11th Cir. 1998).

Generally, government officials performing discretionary

functions are protected by qualified immunity if their conduct does

not violate "clearly established statutory or constitutional rights

of which a reasonable person would have known." Harlow v.

Fitzgerald, 457 U.S. 800, 818 (1982).
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In Saucier, supra, the Supreme Court set forth a two-part test

for evaluating a claim of qualified immunity. As a "threshold

question," a court must ask, "[t]aken in the light most favorable

to the party asserting the injury, do the facts alleged show the

officer's conduct violated a constitutional right?" Lee, supra at

1194 (quoting Saucier, 533 U.S. 194, 201); and then, if a

constitutional right would have been violated under the plaintiff's

version of the facts, the court must then determine “whether the

right was clearly established." Lee, supra, 284 F.3d at 1194

(quoting Saucier, supra). This second inquiry "must be undertaken

in light of the specific context of the case, not as a broad

general proposition." Id.; see also Marsh v. Butler County, 268

F.3d 1014, 1031-33 (11 Cir. 2001) (en banc).

Claims of delay in medical treatment are cognizable under 42

U.S.C. §1983, Lancaster v Monroe County, Alabama, 116 F.3d 1419 (11

Cir. 1997). The plaintiff must demonstrate that the defendant acted

with deliberate indifference when he intentionally delayed

providing the inmate with access to medical treatment.

Defendant Medina argues that he delayed treatment until the

plaintiff agreed to “cuff up”, as he was conscious of the security

risks of opening a cell housing two violent felons without securing

these individuals with handcuffs. At this preliminary stage, it

cannot be determined whether Medina acted with a reasonable

awareness of security or demonstrated deliberate indifference. The

defendant cites to Williams v County of Sacramento Sheriff’s Dept,

2007 WL 2433221 (ED Cal 2007) for the argument that a brief delay

taking inmate to medical clinic due to security concerns did not

violate the inmates civil rights. However, that decision was

reached at the summary judgment stage, after the facts had been

fully developed. At this preliminary stage, the determination of
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whether Defendant Medina is entitled to qualified immunity cannot

be made.

III.  Conclusion

It is therefore recommended as follows:

1.  The defendants’ Motion to Dismiss (DE#34) be denied.

2.  The claims of endangerment against Officer Alvarez, and

failure to intervene against Officer Medina shall remain.

3.  A claim of denial of providing medical aid shall proceed

against Officer Medina, and Nurse Harris.

4.  The Defendants’ Motion to Stay Discovery until resolution

of the Motion to Dismiss (DE#35) be denied as moot.

 

Objections to this report may be filed with the District Judge

within fourteen days of receipt of a copy of the report.

Dated this 2nd day of February, 2011.

______________________________
UNITED STATES MAGISTRATE JUDGE

cc: Christopher Uriah Alsobrook, Pro Se
DC#09876
Suwannee Correctional Institution
Address of Record
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Lance Neff, AAG
Office of Attorney General
Tallahassee, FL
Attorney of record
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UNITED STATES DISTRICT COURT 

 SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 

 

Case No.: 10-22183-CV-KING/WHITE 
 

CHRISTOPHER ALSOBROOK,         

  

 Plaintiff, 

 

v.      
 

SGT. ALVARADO, et al., 

  

 Defendants. 

__________________________/ 
  

DEFENDANTS’ OBJECTIONS  

TO MAGISTRATE’S REPORT AND RECOMMENDATION 
 

 Defendants Alvarado and Medina, through undersigned counsel and pursuant to Rule 

72, Federal Rules of Civil Procedure and Local Magistrate Rule 4, respectfully object to the 

magistrate‟s February 2, 2011 Report and Recommendation (Doc. 43).
1
  As grounds for the 

objections, Defendants state the following: 

 1. The magistrate states, “The gravamen of the plaintiff‟s complaint is that the 

officers failed to intervene once the fight ensued, unrelated to a finding of guilt in the 

disciplinary report.  He is not seeking return of gain time or any other relief affecting his duration 

of imprisonment.”  (Doc. 43 at 7)  However, as the Eleventh Circuit recently stated, “[The 

inmate‟s] argument that Heck is inapplicable because he is not seeking to expunge his 

disciplinary actions misses the mark.  As we have already discussed, the relevant inquiry is not 

whether a prisoner explicitly seeks to reinstate his good-time credits, but instead whether the § 

1983 claims call into question the validity of the deprivation of those credits.”  Richards v. 

Dickens, 2011 WL 285212, No. 10-10343, at *2 (11th Cir. Jan. 31, 2011).  That Plaintiff failed 

                                                           
1
 As stated in the docket entry, objections are due February 22, 2011.  (Doc. 43) 
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to seek his gain time back as relief in this civil case is irrelevant; the question is whether success 

in the civil rights suit would necessarily undermine the disciplinary report.  Here, as stated in 

further detail in the Motion to Dismiss, Plaintiff asserts that Defendants Alvarado and Medina 

failed to witness him fighting, but only being attacked.  This assertion necessarily contradicts the 

Fighting DR.  Thus, Plaintiff‟s specific allegations are incompatible with success in this case and 

this Court is without subject-matter jurisdiction as the claim is Heck-barred.  

2. The magistrate judge misconstrued Defendants‟ Heck-bar argument as an 

exhaustion argument.  Defendants did not make an exhaustion argument, but were merely 

analogizing to the process of reviewing a failure to exhaust argument made in a Rule 12 motion 

where courts are allowed to look at documents outside of the complaint in order to make a 

determination on exhaustion.  This process is laid out and confirmed as proper in Bryant v. Rich, 

530 F.3d 1368 (11th Cir. 2008).  In a fashion analogous to Bryant, Defendants argue that this 

Court may look at documents outside the complaint in order to review a Heck-bar argument.  

The magistrate judge failed to address this assertion of Defendants.  Defendants contend, under 

Rule 12(b)(1), that since Plaintiff has made allegations inconsistent with still valid disciplinary 

reports (for which Plaintiff lost gain time), Plaintiff‟s failure to protect claim against Defendants 

is Heck-barred depriving the Court of subject-matter jurisdiction. 

3. The magistrate judge erred in not making a determination on qualified immunity 

regarding the deliberate indifference claim against Defendant Medina.  The magistrate judge 

asserts that the facts need to be more fully developed.  (Doc. 43 at 9-10)  However, Defendants 

are arguing for qualified immunity based solely on the well-pleaded facts put forth by Plaintiff in 

his Amended Complaint.  No further factual development is needed at this stage as Defendants 

are arguing based merely on what Plaintiff has stated in his Amended Complaint.   
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4. The key question under the first prong of the qualified immunity analysis is 

whether Defendant Medina violated Plaintiff‟s constitutional rights by not taking him to medical 

after Plaintiff and the inmate Plaintiff was fighting refused to “cuff up.”  Plaintiff plainly asserts 

in his amended complaint that Sergeant Medina stated to Plaintiff, “When ya‟ll are ready to cuff 

up I‟ll get you to medical.”  (Doc. 18 at 10)  Thus, as Plaintiff states in his amended complaint, 

Plaintiff held the key to his medical care.  All Plaintiff had to do was “cuff up” and he would be 

taken to medical.  There is no indication in the amended complaint that Plaintiff was willing to 

comply with the simple act that would have gotten him immediately to medical.  Silence as to a 

material fact does not make that fact well-pleaded.  As stated in Ashcroft v. Iqbal, 129 S.Ct. 

1937, 1950 (2009), “But where the well-pleaded facts do not permit the court to infer more than 

the mere possibility of misconduct, the complaint has alleged-but it has not „show[n]‟-„that the 

pleader is entitled to relief.‟ Fed. Rule Civ. Proc. 8(a)(2).”    Thus, it has not been shown that 

Defendant Medina was indifferent to Plaintiff‟s medical needs as Plaintiff failed to state in his 

amended complaint that he was willing to cuff up and that Defendant Medina refused to take him 

to medical after Plaintiff expressed that willingness.  It is much more probable that Defendant 

was merely conscious of the security risks of opening a cell housing two violent felons who had 

just engaged in belligerence without first securing those individuals with handcuffs.  Such action 

is not deliberate indifference; it is reasonable security awareness. 

4. Regardless of whether Defendant Medina‟s conduct constituted deliberate 

indifference to a serious medical need in violation of Plaintiff‟s Eighth Amendment rights, the 

law applicable to the circumstances of the instant case was not clearly established at the time of 

the alleged violation.  This argument was laid out in detail in the Motion to Dismiss, but the 
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magistrate failed to address this second prong of the qualified immunity determination. See 

Saucier v. Katz, 533 U.S. 194 (2001). 

5. Lastly, if the case is not remanded to the magistrate judge, Defendants seek a 

interlocutory appeal pursuant to 28 U.S.C. 1292(b) and request the district judge certify the 

following question:  “Whether a Heck-bar argument may be brought under Rule 12(b)(1), F. 

R.Civ.P., and whether a district court may make factual findings outside the record in ruling on 

the Heck-bar argument.”    The request is made due to the fact that not allowing a Heck-bar 

defense to be brought in a Rule 12(b)(1) motion is a “controlling question of law as to which 

there is substantial ground for difference of opinion and that an immediate appeal from the order 

may materially advance the ultimate termination of the litigation.” 

CONCLUSION 

Defendants request the district court judge remand the case to the magistrate judge with 

instructions to address Defendants‟ Rule 12(b)(1) Heck-bar argument and make fact-finding 

determinations outside the record if required.  Further, Defendants request the district court judge 

remand the case to the magistrate judge with instructions to address Defendant Medina‟s 

qualified immunity argument under both prongs of Saucier.   

Lastly, if the case is not remanded to the magistrate judge, Defendants request the district 

judge to certify an interlocutory appeal pursuant to 28 U.S.C. 1292(b) and certify the following 

question:  “Whether a Heck-bar argument may be brought under Rule 12(b)(1), F. R.Civ.P., and 

whether a district court may make factual findings outside the record in ruling the Heck-bar 

argument.”     

Respectfully submitted, 

 

PAMELA JO BONDI   

ATTORNEY GENERAL 
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s/ Lance Eric Neff                

Lance Eric Neff 

Assistant Attorney General 

Florida Bar Number 26626 

Office of the Attorney General 

The Capitol, PL-01 

Tallahassee, Florida 32399-1050 

(850) 414-3300 - Telephone 

(850) 488-4872 - Facsimile 

Email: Lance.Neff@myfloridalegal.com 

 

 

CERTIFICATE OF SERVICE 
 

I hereby certify that on February 18, 2011, I electronically filed the foregoing document 

with the Clerk of the Court using CM/ECF.  I also certify that the foregoing document is being 

served this day on all counsel of record or pro se parties identified on the attached Service List in 

the manner specified, either via transmission of Notices of Electronic Filing generated by 

CM/ECF or in some other authorized manner for those counsel or parties who are not authorized 

to receive electronically Notices of Electronic Filing.   

s/ Lance Eric Neff 

LANCE ERIC NEFF 

 

 

SERVICE LIST 

CHRISTOPHER ALSOBROOK versus SGT. ALVARADO, et al., 

Case No.: 10-22183-CV-KING/WHITE 

United States District Court, Southern District of Florida 

 

Christopher Alsobrook, DC# D09876 

Suwannee C.I. 

5964 U.S. Highway 90 

Live Oak, FL 32060  

PRO SE 

Service by Mail  

s/ Lance Eric Neff 

LANCE ERIC NEFF 
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UNITED STATES DISTRICT COURT 

 SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 

 

Case No.: 1:10-cv-22183-JLK 
 

CHRISTOPHER ALSOBROOK,         

  

 Plaintiff, 

 

v.      
 

SGT. ALVARADO, et al., 

  

 Defendants. 

__________________________/ 
  

DEFENDANT MEDINA’S NOTICE OF APPEAL 
 

 Defendant Medina, through undersigned counsel, gives notice of his appeal to the United 

States Court of Appeals for the Eleventh Circuit from the February 28, 2011 Order. (DE 45) 

  

Respectfully submitted, 

 

PAMELA JO BONDI   

ATTORNEY GENERAL 
 

s/ Lance Eric Neff                

Lance Eric Neff 

Assistant Attorney General 

Florida Bar Number 26626 

Office of the Attorney General 

The Capitol, PL-01 

Tallahassee, Florida 32399-1050 

(850) 414-3300 - Telephone 

(850) 488-4872 - Facsimile 

Email: Lance.Neff@myfloridalegal.com 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on March 16, 2011, I electronically filed the foregoing document 

with the Clerk of the Court using CM/ECF.  I also certify that the foregoing document is being 

served this day on all counsel of record or pro se parties identified on the attached Service List in 

the manner specified, either via transmission of Notices of Electronic Filing generated by 

CM/ECF or in some other authorized manner for those counsel or parties who are not authorized 

to receive electronically Notices of Electronic Filing.   

s/ Lance Eric Neff 

LANCE ERIC NEFF 

 

 

SERVICE LIST 

CHRISTOPHER ALSOBROOK versus SGT. ALVARADO, et al., 

Case No.: 1:10-cv-22183-JLK 

United States District Court, Southern District of Florida 

 

Christopher Alsobrook, DC# D09876 

Suwannee C.I. 

5964 U.S. Highway 90 

Live Oak, FL 32060  

PRO SE 

Service by Mail  

s/ Lance Eric Neff 

LANCE ERIC NEFF 
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