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F.3d at 1063, 1065-66.

*2 In this case, recognizing Appellant's claims as
cognizable would necessarily imply the invalidity
of his conviction because it would undermine the
validity of the underlying indictment. The basis of
Appellant's claims against the judges of the
Alabama Court of Criminal Appeals is that they re-
fused to declare that the term “unlawfully” was an
essential element of his offense and that his indict-
ment was therefore defective. What Appellant es-
sentially seeks by filing this § 1983 action is for a
federal court to exercise direct appellate review
over state criminal courts. Appellant specifically
asks for a federal district court to declare that
“unlawfully” was an essential element of his state
criminal offense and that he is entitled to a hearing
in state court to prove this legal theory. Granting
such relief would contradict the purpose of the rule
in Heck: “to limit the opportunities for collateral at-
tack on state court convictions because such collat-
eral attacks undermine the finality of criminal pro-
ceedings and may create conflicting resolutions of
issues.” Id. at 1065 (citing Heck, 114 S.Ct. at 2371).

“[Wle may affirm the district court as long as the
judgment entered is correct on any legal ground re-
gardless of the grounds addressed, adopted or rejec-
ted by the district court.” Ochran v. United States,
273 F.3d 1315, 1318 (11th Cir.2001) (citation and
quotation marks omitted). Because Appellant's §
1983 " claim would necessarily imply the invalidity
of his conviction and because Appellant cannot
demonstrate that his conviction already has been in-
validated, Appellant's claims are barred under
Heck. Therefore, the district court's judgment dis-
missing Appellant's complaint is

AFFIRMED.

C.A.11 (Ala.),2007.

Esensoy v. McMillan

Slip Copy, 2007 WL 257342 (C.A.11 (Ala.))

END OF DOCUMENT
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This case was not selected for publication in the
Federal Reporter.

Not for Publication in West's Federal Reporter See
Fed. Rule of Appellate Procedure 32.1 generally
governing citation of judicial decisions issued on or
after Jan. 1, 2007. See also Third Circuit LAR,
App. I, IOP 5.7. (Find CTA3 App. I, IOP 5.7)

United States Court of Appeals,
Third Circuit.
John E. FELGAR
\2
Jeffrey D. BURKETT, Individually, and as District
Attorney at Jefferson County; Tonya S. Geist, Indi-
vidually, and as Prothonotary of Jefferson County;
John Doe # 1, Sued in his individual capacity; Lavi-
eta Lerch, Sued Individually; Larry Straitiff, Indi-
vidually, and as Chief Probation Officer at Jeffer-
son County; Gregory Bazylak, Individually, and as
Assistant District Attorney at Jefferson County;
John Engros, Individually, and as Public Defender
of Jefferson County; Fred Hummel, Individually,
and as Court Appointed Counsel at Jefferson
County; Danijel Ogden, Sued Individually; (First
Name Unknown) Dunkle, Sued Individually; John
Doe # 2, Sued Individually;John Doe # 3, Sued In-
dividually; Marilyn Brooks, Sued Individually;
William Harrison, Sued Individually; Beth Miller
Klauk, Sued Individually; C. (FNU) Gill, Sued In-
dividually; Patricia Thompson, Sued Individually;
James Noon, Jr., Sued Individually; Mr. (First
Name Unkown) Bryant, Sued Individually; Michael
Clark, Sued Individually; Sharon Burks; William
Barr, Sued Individually; Ms. (First Name Un-
known) Carson, Sued Individually; Ms. (First Name
Unknown) Gamble, Sued Individually; Patricia
McKissock, Sued Individually; Jeffrey Beard, Sued
Individually; William Stickman, Sued Individually;
Gerald Pappert, Sued Individually; Thomas W.
Corbett, Jr., Sued Individually; Robert Englesburg,
Sued Individually; ALexander Mericli, Sued Indi-
vidually; Susan J. Forney, Sued Individually; Sher-

iff Thomas Demco; Christopher Shaw; Carl Got-
wald; Kirk Brund.
No. 08-4089.

Submitted for Possible Dismissal Pursuant to 28
U.S.C. § 1915(e)(2) or Possible Summary Action
Pursuant to Third Circuit LAR 27.4 and 1.O.P. 10.6
May 7, 2009.

Opinion filed: May 27, 2009.

Background: State prisoner brought pro se § 1983
action against Department of Corrections and At-
torney General defendants alleging defendants viol-
ated his Fifth, Eighth, and Fourteenth Amendment
rights by confining him in violation of the terms of
an amended sentencing order. The United States
District Court for the Western District of
Pennsylvania, Sean J. McLaughlin, J., 2008 WL
4279752, dismissed the complaint. State prisoner
appealed.

Holding: The Court of Appeals held that state pris-
oner could not bring claims via a § 1983 action.
Affirmed.

West Headnotes
Civil Rights 78 €~>1088(5)

78 Civil Rights
781 Rights Protected and Discrimination Prohib-
ited in General
78k1088 Police, Investigative, or Law En-
forcement Activities
78k1088(5) k. Criminal Prosecutions.
Most Cited Cases
A finding that Department of Corrections (DOC)
and Attorney General defendants violated state
prisoner's Fifth, Eighth, and Fourteenth Amend-
ment rights by confining him in violation of the
terms of an amended sentencing order would have
necessarily demonstrated the invalidity of state
prisoner's sentence, and therefore state prisoner
could not bring those claims via a § 1983 action,
where the state sentence had not been overturned or
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otherwise rendered invalid. U.S.CA.
Const.Amends. 5, 8, 14; 42 U.S.C.A. § 1983.

*108 On Appeal from the United States District
Court for the Western District of Pennsylvania
(D.C. No. 1-07-cv-00268), District Judge: Honor-
able Sean J. McLaughlinKemal A. Mericli, Esq.,
Office of Attorney General of Pennsylvania, Pitts-
burgh, PA, for Marilyn Brooks, James Noon, Jr.,
Bryant, Michael Clark, Sharon Burks, William
Barr, Carson, Gamble, Patricia McKissock, Jeffrey
Beard, William §S. Stickman, Gerald Pappert,
Thomas W. Corbett, Jr., Robert Englesburg, Alex-
ander Mericli, Susan J. Forney.

John E. Felgar, Chester, PA, pro se.

Michael R. Lettrich, Esq., Meyer, Darragh, Buck-
ler, Bebenek & Eck, Pittsburgh, PA, for Jeffrey D.
Burkett, Tonya S. Geist, Lavieta Lerch, Larry
Straitiff, Fred Hummel, Daniel Ogden, Dunkle,
Marilyn Brooks, William Harrison, Beth Miller
Klauk, C. Gill, Patricia Thompson, James Noon,
Jr., Bryant, Michael Clark, Sharon Burks, William
Barr, Carson, Gamble, Patricia McKissock, Jeffrey
Beard, William §S. Stickman, Gerald Pappert,
Thomas W. Corbett, Jr., Robert Englesburg, Alex-
ander Mericli, Susan J. Forney, Thomas Demco,
Christopher Shaw, Carl Gotwald, Kirk Brundock.

Before: BARRY, AMBRO and SMITH, Circuit
Judges.

OPINION
PER CURIAM.
**] Appellant, John E. Felgar, appeals from the
District Court's order dismissing his complaint. For
the following reasons, we will affirm.

L

In 1997, Felgar pleaded guilty to charges in Jeffer-

son County, Pennsylvania of aggravated assault and
driving under the influence of alcohol. The trial
court sentenced him to a term of 2-4 years' impris-
onment, with a maximum sentence date of Novem-
ber 11, 2001. In June 2000, Felgar was released on
parole.

The following year, while he was on parole, Felgar
was arrested for physically assaulting his girlfriend
and threatening to kill her. Because the arrest viol-
ated the terms of his parole, Felgar was returned to
prison to serve out the remainder of his sentence.
On November 11, 2001, when he reached the max-
imum sentence date for his 1997 offenses, Felgar
was turned over to police on a detainer issued for
the 2001 incident with his girlfriend. Felgar was
then charged with simple assault, terroristic threats,
and reckless endangerment.

On August 22, 2002, Felgar appeared before Jeffer-
son County Common Pleas Court Judge Foradora
and entered into a negotiated plea agreement on
these charges. Specifically, Felgar pleaded guilty to
simple assault and terroristic threats, and the Com-
monwealth agreed to nolle pros the reckless endan-
germent charge. The parties agreed that Felgar
would serve 6-24 months' imprisonment on the
simple assault charge, but that he would be required
to serve only five years' probation on the terroristic
threats charge. After the hearing, Judge Foradora
signed two orders to impose these sentences: one
for the simple assault sentence, and one for the sus-
pended sentence on the terroristic threats charge. It
appears, however, that, due to a clerical error, the
captions on both of the orders read “simple as-
sault.” Therefore, on August 26, 2002 Judge For-
adora issued an “Order Correcting Written Sentence
Order of August 22, 2002.” As the District Court
explained, *109 this amended order only compoun-
ded the confusion; rather than correcting the cap-
tion of the order reflecting the suspended sentence
for terroristic threats, the order changed the caption
on the other order™ As a result, the charges on
the sentencing orders were reversed. On August 29,
2002, Felgar began serving his sentence at the State
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Correctional Institution at Pittsburgh, Pennsylvania.
N2

FNI1. According to Felgar, the amended or-
der stated that, “the sentence order of Au-
gust 22, 2002, incorrectly lists the charge
of simple assault when it should be
charged as terroristic threats. It is hereby
Ordered that the written sentence Order of
August 22, 2002, is corrected to list the
charge as terroristic threats.” (Am.Compl.q
52)

FN2. Meanwhile, the Pennsylvania Board
of Probation and Parole determined that
Felgar was a convicted parole violator, and
ordered him to serve, as “back time” on his
1997 sentence, 12 of the months during
which he had been released on parole.

In November 2002, Felgar filed a petition pursuant
to Pennsylvania's Post-Conviction Relief Act
(“PCRA™), 42 Pa.C.S. § 9541, et seq., in the Court
of Common Pleas of Jefferson County alleging that
his sentence was illegal because it failed to comply
with the terms of Judge Foradora's orders. The
court denied the petition, and the Superior Court af-
firmed.

Next, in July 2004, Felgar filed a petition for writ
of habeas corpus pursuant to 28 U.S.C. § 2254 in
the United States District Court for the Western
District of Pennsylvania raising several challenges
to his sentence. The District Court denied the peti-
tion, and this Court denied his application for a cer-
tificate of appealability.

**2 Felgar ultimately served the maximum
24-month term of imprisonment on the simple as-
sault conviction, plus an additional twelve months
of back time on the parole revocation sentence. Fel-
gar was released from prison on October 10, 2005. F4

FN3. Felgar was later recommitted on un-
related charges. It is not clear whether he

fully served the five-year term of probation
on the terroristic threats charge.

II.

On October 5, 2007, Felgar filed a complaint pursu-
ant to 42 U.S.C. § 1983 in the United States District
Court for the Western District of Pennsylvania in
which he essentially alleged that he is being unlaw-
fully confined due to the confusion surrounding his
August 26, 2003 amended sentencing order.™
Felgar claims that he should have been released on
probation immediately after his sentencing hearing
because, “whether the label being simple assault or
whether it being terroristic threats, the [August 26,
2002 amended order] specifically states that the
sentence is suspended and The Defendant be placed
on Probation for 5 (five) years.” (Am.Compl.q]
53-54.) Felgar argues that the DOC Defendants

-have violated his Fifth, Eighth, and Fourteenth

Amendment rights by refusing to release him
“despite their knowledge of a court order suspend-
ing [his] sentence of incarceration and placing him
on [five years'] probation.” (Am.Compl.J 101.) Fel-
gar also claimed that the AG Defendants had viol-
ated his Fifth, Eighth, and Fourteenth Amendment
rights by attempting to conceal his wrongful com-
mitment, and that various members of the Jefferson
County District Attorney's office were negligent.
N5 (Am.Compl.] 80-*110 81). Felgar sought de-
claratory and injunctive relief as well as monetary
damages.

FN4. Felgar filed an amended complaint
on January 23, 2008.

FN5. Felgar further alleged that the AG
Defendants had conspired with state of-
ficers “to commit the torts of malice and
negligence” by submitting fraudulent evid-
ence in the habeas proceedings.
(Am.Compl. 102-03.)

Both the DOC and AG Defendants moved to dis-
miss the Amended Complaint. The matter was re-
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ferred to a Magistrate Judge who recommended that
the District Court dismiss the case for lack of sub-
ject matter jurisdiction. The court agreed, and, by
order entered September 15, 2008, dismissed the

Amended Complaint on the ground that the matter _

was frivolous and failed to state a claim upon which
relief could be granted.™° See 28 U.S.C. §
1915(e)(2)(B). This appeal followed.FN?

FN6. As a result, the court then dismissed
the DOC's and AG's motions as moot. The
District Court also dismissed Felgar's
claims against unnamed defendant “John
Doe # 1” because Felgar had failed to
identify and serve this defendant within the
requisite period, see Fed.R.Civ.P. 4(m),
and because continued pursuit of Felgar's
claims against the defendant would be
frivolous. '

FN7. We have jurisdiction over this appeal
pursuant to 28 U.S.C. § 1291.

II1.

Upon review, we conclude that the District Court's
dismissal of the Amended Complaint for lack of
subject matter jurisdiction was proper.™¢ It is
well-settled that, when, as in this case, a state pris-
oner is challenging the fact or duration of his con-
finement, his sole federal remedy is a writ of
habeas corpus, not a § 1983 action. Preiser v.
Rodriguez, 411 U.S. 475, 500, 93 S.Ct. 1827, 36
L.Ed.2d 439 (1973);, Williams v. Consovoy 453
F.3d 173, 177 (3d Cir.2006). In Heck v. Humphrey,
512 U.S. 477, 114 S.Ct. 2364, 129 L.Ed.2d 383
(1994), the Supreme Court held that, when success
in a § 1983 action would implicitly call into ques-
tion the validity of a conviction or the duration of a
sentence, the plaintiff must achieve a favorable res-
ult through available state or federal challenges to
the underlying conviction or sentence before he
may proceed under § 1983. Considering Heck and
summarizing the interplay between habeas and §
1983 claims, the Supreme Court recently explained

Page 4

that:

FN8. We may affirm the District Court's
decision on an alternative basis supported
by the record. See Erie Telecomms. v. Erie,
853 F.2d 1084, 1089 (3d Cir.1988).

**3 [A] state prisoner's § 1983 action is barred
(absent prior invalidation)-no matter the relief
sought (damages or equitable relief), no matter
the target of the prisoner's suit (state conduct
leading to conviction or internal prison proceed-
ings)-if success in that action would necessarily
demonstrate the invalidity of the confinement or
its duration.

Wilkinson v. Dotson, 544 U.S. 74, 81-82, 125
S.Ct. 1242, 161 L.Ed.2d 253 (2005) (emphasis in
original).

Thus, the threshold inquiry in determining whether
§ 1983 is a proper vehicle for Felgar's complaint is
whether success in this § 1983 action would
“necessarily demonstrate” the invalidity of his sen-
tence. We answer this question in the affirmative
because success on Felgar's claims against the DOC
and AG Defendants-i.e., a finding that the defend-
ants violated his Fifth, Eighth, and Fourteenth
Amendment rights by confining him in violation of
the terms of Judge Foradora's August 26, 2002
amended sentencing order-would necessarily
demonstrate the invalidity of his sentence. Accord-
ingly, because the state sentence has not been over-
turned or otherwise rendered invalid; Felgar may
not attack it via a § 1983 action, and the District
Court's dismissal of his claims was proper.F?

FNO. To the extent that Felgar alleged that
certain defendants committed various torts
against him, (Am.Compl.g] 95-103), the
District Court did not etr in declining to
exercise supplemental jurisdiction over
these state-law claims once it dismissed
the § 1983 claims. See 28 U.S.C. §
1367(c)(3).
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*111 IV.

For the foregoing reasons, we conclude that the
District Court's decision to dismiss the Amended
Complaint was proper. Accordingly, as there is no
substantial question presented by this appeal, we
will summarily affirm. See Third Cir. LAR 27.4;
I.O.P. 10.6. Felgar's motion for appointment of
counsel and his motion for sanctions are denied. 7N

FN10. After the Clerk informed Felgar that
this appeal would be submitted to a panel
for determination under 28 U.S.C. §
1915(e)(2) or for summary action under
Third Circuit LAR 274 and 1.O.P. 10.6,,
Felgar submitted a “Memorandum of Law”
in support of his appeal. After several ap-
pellees responded to Felgar's submission,
Felgar requested that the Court “order
sanctions against [appellees’] counsel for
the misleading statements in  their
[response] and to compensate [him] for
cost of attorneys fees at $200.00 per hour
for two hours of unnecessary litigation,
and to cease from any further frivolous fil-
ings to the court.” ( Motion dated February
8, 2009 § 13.) This motion is denied. '

C.A.3 (Pa.),2009.
Felgar v. Burkett
328 Fed.Appx. 107, 2009 WL 1459685 (C.A.3 (Pa.))

END OF DOCUMENT
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Only the Westlaw citation is currently available. L. BACKGROUND
United States District Court, On September 6, 2008, plaintiff was cited for fail-
D. Kansas. ing to yield in Wellington, Kansas. On November
Eddie MENDIA, Plaintiff, 12, 2008, plaintiff was convicted in Wellington
v. Municipal Court for failing to yield in violation of
CITY OF WELLINGTON, a municipal corpora- Wellington City Ordinance 39-76. Plaintiff ap-
tion; State of Kansas Officers Bronson Lee Camp- pealed his conviction to the Sumner County District
bell, Bill Upton, and Kurt R. Vogel, all individually Court and was found guilty on February 27, 2009.
and in their official capacity, Defendants. Plaintiff did not seek direct appeal in the Kansas
Civil Action No. 10-1132-MLB. appellate courts.
Nowv. 2, 2010. Plaintiff originally filed the present case in Sumner
County District Court alleging racial profiling and
Eddie Mendia, Wichita, KS, pro se. essentially, an illegal traffic stop, which violated
- plaintiff's federal and state Constitutional rights.
Dallas L. Rakestraw, Edward L. Keeley, McDon- (Doc. 1, exh. A). Defendants removed plaintiff's
ald, Tinker, Skaer, Quinn & Herrington, PA, case on April 27, 1010.
Wichita, KS, for Defendants.
II. PLAINTIFF'S PRO SE STATUS
MEMORANDUM AND ORDER The court is mindful that plaintiff is proceeding pro
: se. It has long been the rule that pro se pleadings,
MONTI BELOT, District Judge. including complaints, must be liberally construed.
See Hall v. Bellmon, 935 F.2d 1106, 1110 & n. 3
*] This matter comes before the court on defend- (10th Cir.1991); Hill v. Corrections Corp. of Amer-
ants' motion to dismiss. (Doc. 38). The matter has ica, 14 F.Supp.2d 1235, 1237 (D.Kan.1998). This
been fully briefed and is ripe for decision. rule requires the court to look beyond a failure to
(Docs.39, 45, 50). Defendants move to dismiss cite proper legal authority, confusion of legal theor-
plaintiff's complaint pursuant to Federal Rules of ies, and poor syntax or sentence construction. See
Civil Procedure 12(b)(1) and (6). For the reasons Hall, 935 F.2d at 1110. Liberal construction does
stated below, defendants' motion to dismiss is gran- not, however, require this court to assume the role
ted. of advocate for the pro se litigant. See id A
plaintiff is expected to construct his own arguments
‘Plaintiff has also filed a motion to clarify and or theories and adhere to the same rules of proced-
define the issues. (Doc. 37). Plaintiff requests clari- ure that govern any other litigant in this district. See
fication as to what claims remain before the court id; Hill, 14 F.Supp.2d at 1237. A pro se litigant is
and what claims are remanded back to the state. Be- still expected to follow fundamental procedural
cause the court has granted defendants' motion to rules. Ogden v. San Juan County, 32 F.3d 452, 455
dismiss on all plaintiff's federal claims and declines (10th Cir.1994).
to exercise supplemental jurisdiction on his state
claims, see infra, there are no remaining claims be-
fore the court and none that are remanded to the state. III. ANALYSIS
© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
EXHIBIT
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1. 12(b)(1)

Plaintiff's § 1983 and Fourth Amendment Claims

Plaintiff brings a claim under 42 U.S.C. § 1983 al-
leging that defendants' traffic stop violated his
Fourth Amendment right to be free from illegal
searches and seizures. Defendants claim that the
court lacks subject matter jurisdiction over
plaintiffs § 1983 and Fourth Amendment claims
under Heck v. Humphrey, 512 U.S. 477 (1994).

*2 The Supreme Court held in Heck that:

in order to recover damages for allegedly uncon-
stitutional conviction or imprisonment, or for oth-
er harm caused by actions whose unlawfulness
would render a conviction or sentence invalid, a §
1983 plaintiff must prove that the conviction or
sentence has been reversed on direct appeal, ex-
punged by executive order, declared invalid by a
state tribunal authorized to make such determina-
tion, or called into question by a federal court's
issuance of a writ of habeas corpus, 28 U.S.C. §
2254. A claim for damages bearing that relation-
ship to a conviction or sentence that has not been
so invalidated is not cognizable under § 1983.

512 U.S. at 486-87. If the court determines that
judgment in favor of plaintiff would imply the in-
validity of his conviction, then the court must dis-
miss plaintiff's § 1983 claim if his conviction has
not been invalidated. Id. at 487.

Judgment in favor of plaintiff on his § 1983 claim
would imply that he was wrongfully convicted be-
cause the underlying traffic stop and citation were
illegal. Plaintiff has not demonstrated that his con-
viction has been reversed on direct appeal, ex-
punged, or declared invalid by any state tribunal.
The court must dismiss plaintiff's § 1983 claim.
Furthermore, plaintiff's Fourth Amendment claims
based on the allegedly illegal traffic stop are related
to his § 1983 claim and must also be dismissed.

25

Page 2

2. 12 (b)(6)

The remaining portion of defendants' motion is
made pursuant to Federal Rule of Civil Procedure
12(b)(6). The standards this court must utilize upon
a motion to dismiss are well known. To withstand a
motion to dismiss for failure to state a claim, a
complaint must contain enough allegations of fact
to state a claim to relief that is plausible on its face.
Asheroft v. Igbal, 129 S.Ct. 1937, 1953 (2009)
(expanding Atl. Corp. v. Twombly, 550 U.S. 544,
(2007) to discrimination suits), Robbins v. Ok-
lahoma, 519 F.3d 1242, 1247 (10th Cir.2008). All
well-pleaded facts and the reasonable inferences
derived from those facts are viewed in the light
most favorable to the plaintiff. Archuleta v. Wagn-
er, 523 F.3d 1278, 1283 (160th Cir.2008). Conclus-
ory allegations, however, have no bearing upon this
court's consideration. Shero v. City of Grove, Okla.,
510 F.3d 1196, 1200 (10th Cir.2007). In the end,
the issue is not whether the plaintiff will ultimately
prevail, but whether he or she is entitled to offer
evidence to support the claims. Beedle v. Wilson,
422 F.3d 1059, 1063 (10th Cir.2005).

Plaintiff's Fourteenth Amendment Claim

Plaintiff alleges that defendants violated his right to
equal protection under the Fourteenth Amendment.

“[Pllaintiff must demonstrate that the defend-
ant[s'] actions had a discriminatory effect and
were motivated by a discriminatory purpose,
United States v. Armstrong, 517 U.S. 456, 465
. (1996). These standards have been applied to
traffic stops challenged on equal protection
grounds. (Citations omitted). The discriminatory
purpose need not be the only purpose, but it must
be a motivating factor in the decision.

*3 Marshall v. Columbia Lea Regional Hosp., 345
F.3d 1157, 1168 (10th Cir.2003). Because of the
costs involved in defending allegations of discrim-
ination, “the Supreme Court has. held that ‘to dispel
the presumption that a prosecutor has not violated

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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equal protection, a criminal defendant must present
clear evidence to the contrary.” “ /d. at 1167 (citing
Ammstrong 517 U.S. at 465). The Tenth Circuit ap-
plies this same high standard to claims of racially
discriminatory traffic stops. Id.

1. Discriminatory Purpose

Plaintiff claims that defendants engaged in racial
profiling and stopped him because he was Hispanic.
Plaintiff alleges that Officer Campbell knew his
gender and national origin prior to stopping him.
(Doc. 1, exh. 1 at 3). Plaintiff also alleges that Of-
ficer Campbell stated “[1]Jooks like we get to run
over a Mexican tonight[ ]” and “[y]ou’ re luck we
aren't running over Mexicans tonight.” (Doc. 1,
exh. 1 at 14, 16).

Defendants do not deny that Officer Campbell
knew plaintiff's race prior to stopping him and al-
though defendants deny that Officer Campbell
made the discriminatory statements, they assume
for purposes of this motion only that the statements
were in fact made. Regardless, defendants claim
that Officer Campbell decided to stop plaintiff be-
cause he failed to yield the right-of-way. Further-
more, Officer Campbell field tested plaintiff be-
cause he stated that he had been drinking all day.
Plaintiff's race was not a factor.

The court has read Marshall and other cases ad-
dressing claims of racial profiling. The courts in
those cases all considered whether the defendant of-
ficer knew the driver's race prior to the traffic stop.
Defendants do not dispute plaintiff's allegation that
Officer Campbell knew his race prior to stopping
him. The court has watched the video of the traffic
stop and it does not show when Officer Campbell
saw plaintiff's vehicle fail to yield the right-of-way.
NI Additionally, the video does not pick up de-
fendants' conversation with plaintiff.

FN1. Officer Campbell did not turn on his
video equipment until he turned around
and activated his emergency lights, which
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occurred after plaintiff's traffic violation.

It is a close call on the issue of discriminatory pur-
pose. Plaintiff has offered some direct and circum-
stantial evidence that Officer Campbell discrimin-
ated against plaintiff. At this early stage, the court
makes all inferences and factual findings in favor of
plaintiff, which defendants recognize.

2. Discriminatory Effect

Even if the facts are sufficient to infer discriminat-
ory intent, plaintiff has not provided evidence of a
discriminatory effect. “To establish discriminatory
effect, a [driver] asserting race-based selective en-
forcement in a traffic stop or arrest must ‘make a
credible showing that a similarly-situated individu-
al of another race could have been, but was not,
[stopped or] arrested ... for the offense for which
the defendant was [stopped or] arrested.” “ McNeal
v. Losee, No. 08-2472-CM, 2009 WL 1580274, at
*6 (D. Kan. June 3, 2009) (quoting United States v.
Alcaraz-Arellano, 441 F.3d 1252, 1264 (10th
Cir.2006). Plaintiff may offer statistical evidence to
show a discriminatory effect. /d.

*4 Plaintiff has not offered any statistical evidence
of racial profiling. Nor has plaintiff offered any
evidence that other similarly-situated individuals of
another race were not stopped or treated differently
during a traffic stop. Therefore, plaintiff has not al-
leged sufficient facts to support his racial profiling
allegation and defendant's motion to dismiss
plaintiff's equal protection claim is granted.

Plaintiff's Fifth Amendment Claims

In his complaint, plaintiff alleges that defendants
violated his Fifth and Fourteenth Amendment Due
Process rights when they racially profiled and asked
plaintiff if he had been drinking without first read-
ing Miranda. Defendants respond that the Fifth
Amendment does not apply to state actions and fur-
ther that there is no relief afforded under § 1983 for
defendants' failure to read Miranda.
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The majority of the Bill of Rights have been incor-
porated in the Fourteenth Amendment and are en-
forceable against the States. McDonald v. City of
Chicago, 1ll, 130 S.Ct. 3020, n. 13 (2010). The
Fifth Amendment requirement that wamings be
read and waived by a suspect has been incorporated
in the Fourteenth Amendment. Withrow v. Willi-
ams, 507 U.S. 680, 689 (1993) (stating that “the
Fourteenth Amendment incorporates the Fifth
Amendment privilege against self-incrimination ...”).

The court has already found that plaintiff did not al-
lege sufficient facts of racial profiling and dis-
missed plaintiff's. Fourteenth Amendment claim.
Plaintiff's Fifth Amendment claim based on the al-
leged racial profiling is also dismissed.

The law in the Tenth Circuit is that a police officer
cannot be held liable under § 1983 for failing to
read an individval Miranda. Bennett v. Passic, 545
F.2d 1260, 1263 (10th Cir.1976).

The Constitution and laws of the United States do
not guarantee Bennett the right to Miranda warn-
ings. They only guarantee him the right to be free
from self-incrimination. The Miranda decision
does not even suggest that police officers who
fail to advise an arrested person of his rights are
subject to civil liability; it requires, at most, only
that any confession made in the absence of such
advice of rights be excluded from evidence. No
rational argument can be made in support of the
notion that the failure to give Miranda warnings
subjects a police officer to liability under the
Civil Rights Act.

Plaintiff cannot bring a claim under § 1983 because
defendants did not read him Miranda and his Fifth
Amendment claim is dismissed.

Plaintiff's Eighth Amendment Claims
Plaintiff alleges that defendants violated the Eighth

Amendment because Officer Campbell did not ac-
tivate his video equipment at the appropriate time
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and had his hand on his gun during the traffic stop.
Defendants respond that the Eighth Amendment is
not applicable because plaintiff was not convicted
when the traffic stop occurred.

The court agrees with defendants. The Eighth
Amendment protections are not applicable prior to
a conviction. Reed v. Simmons, No. Civ.A.
01-3205-KHV, 2004 WL 955355, at *7 (D.Kan.
May 3, 2004) (“Eighth Amendment scrutiny is ap-
propriate only after the State has secured a formal
adjudication of guilt in accordance with due process
of law.”). Plaintiff's Eighth Amendment claims are
dismissed.

Plaintiff’s Claims Pursuant to Federal Statutes

*5 Plaintiff claims that defendants violated 18
U.S.C. §§ 241, 242, 245(1)(e), (2)(e), and (3) and
42 U.S.C. § 14141. (Doc. 1, exh. 1 at 16). Defend-
ants respond that none of these statutes provide a
private cause of action.

No private right of action exists under 18 U.S.C. §§
241, 242, and 245. Williams v. US. Dept. of
Justice, No. 08-2631-KHV, 2009 WL 1313253, at

*2 (D.Kan. May 12, 2009). Likewise, 42 U.S.C. § -

14141 does not provide a private right of action.
Mahan v. Huber, No. 09-cv-00098-PAB-BNB,
2010 WL 749815, at *6 (D.Colo. Mar. 2, 2010)
(noting that 42 U.S.C. § 14141 provides a right of
action to the Attorney General, not the plaintiff).
Plaintiff's claims under these federal statutes are
dismissed.

Plaintiff's State Claims

Because the court has dismissed all of plaintiff's
federal claims, the court declines to exercise sup-
plemental jurisdiction over plaintiff's remaining
state claims. 28 U.S.C. § 1367(c)3) (“The district
courts may decline to exercise supplemental juris-
diction over a claim under subsection (a) if ... the
district court has dismissed all claims over which it
has original jurisdiction [.]”). Plaintiff's state claims
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are dismissed.

IV. CONCLUSION
For the reasons stated herein, plaintiff's federal
claims are dismissed and the court declines to exer-
cise supplemental jurisdiction over plaintiff's re-
maining state claims. Defendants' motion to dismiss
(Doc. 38) is granted.

Plaintiff's motion to clarify and define the issues
(Doc. 37) is granted and addressed above.

No motion for reconsideration may be filed. This.
case has wasted enough of this court's resources.

IT IS SO ORDERED.

D.Kan.,2010.

Mendia v. City of Wellington

Slip Copy, 2010 WL 4513408 (D.Kan.)

END OF DOCUMENT
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H
This case was not selected for publication in the
Federal Reporter.

Not for Publication in West's Federal Reporter See
Fed. Rule of Appellate Procedure 32.1 generally
governing citation of judicial decisions issued on or
after Jan. 1, 2007. See also Fifth Circuit Rules
28.7,47.5.3, 47.5.4. (Find CTAS Rule 28 and Find
CTAS Rule 47)

United States Court of Appeals,
Fifth Circuit.
Brandon R. CHAMBERS, Plaintiff-Appellee
\2
James JOHNSON; J.L. Decuir; Jeffrey Melchior,
Defendants-Appellants.
No. 09-30762
Summary Calendar.

March 30, 2010.

Background: Louisiana state prisoner brought §
1983 action against three prison guards, alleging
use of excessive force, involving use of pepper ball
launcher, in violation of Eighth Amendment. The
United States District Court for the Middle District
of Louisiana, Ralph E. Tyson, Chief Judge, 2009
WL 2524588, adopted the report and recommenda-
tion of Christine Noland, United States Magistrate
Judge, and denied guards' summary judgment mo-
tion on qualified immunity grounds. Guards ap-
pealed.

Holding: The Court of Appeals held that fact issues
existed as to whether guards reasonably perceived
threat and extent of prisoner's injuries.

Affirmed.

West Headnotes
Federal Civil Procedure 170A €-°2491.5

170A Federal CiVil Procedure
170AXVII Judgment

170AXVII(C) Summary Judgment
170AXVII(C)2 Particular Cases
170Ak2491.5 k. Civil rights cases in
general. Most Cited Cases
Genuine issues of material fact existed as.to wheth-
er Louisiana state prisoner had returned blanket
upon prison guard's request, and thus whether guard
reasonably perceived any threat that required use of
force, and as to extent of prisoner's injuries,. pre-
cluding summary judgment, on qualified immunity
grounds, in prisoner's § 1983 action alleging Eighth
Amendment claim for excessive use of force.
U.S.C.A. Const.Amend. 8; 42 U.S.C.A. § 1983.
*472 Brandon R. Chambers, Angola, LA, pro se.

Stacey L. Wright-Johnson, Esq., Assistant Attomey

General, Louisiana Department of Justice, Baton
Rouge, LA, for Defendant-Appellant.

Appeal from the United States District Court for the

Middle District of Louisiana, USDC No.
3:07-CV-848.
Before HIGGINBOTHAM, CLEMENT, and

SOUTHWICK, Circuit Judges.
PER CURIAM: ™

FN* Pursuant to 5TH CIR. R. 47.5, the
court has determined that this opinion
should not be published and is not preced-
ent except under the limited circumstances

set forth in 5STH CIR. R. 47.5.4. \

**] Brandon R. Chambers, Louisiana prisoner #
44028, brought a civil rights suit against, among
others, three guards. Those guards, James Johnson,
J.L. Decuir, and Jeffrey Melchior, moved for sum-
mary judgment based on qualified immunity. The
motion was denied, and they appeal. We AFFIRM.

Chambers claims that these defendants .used excess-
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ive force against him in violation of the Eighth
Amendment. His allegations stem from an incident
on December 9, 2006. At the time of the confronta-
tion, Chambers was on “restricted cell status.” As a
result, he was not permitted to have anything in his
cell, not even a blanket, and wore only a paper
gown. Chambers acquired a blanket apparently in-
tended for his cell mate who was not on this restric-
ted status. Factual disputes exist as to what oc-
curred. When defendants demanded return of the
blanket, Chambers insists that he immediately com-
plied. Chambers further asserts that defendants non-
etheless emptied two cans of chemical irritant into
his cell and shot him twenty-nine times with a pep-
per ball launcher.”™™ Defendants deny that Cham-
bers complied and allege that, instead, he barri-
caded himself in the cell using a mattress.

FNI. This device was described in the re-
cord as “less than lethal” and apparently
involves projectiles containing hot pepper
powder which were dispensed using a riot
shotgun,

The defendants contend that the use of a pepper ball
launcher did not constitute excessive force after at-
tempts to gain Chambers's compliance through dir-
ect verbal*473 orders and use of chemical agents
proved unsuccessful.

The Magistrate Judge, in a report adopted as the
district court's opinion, held that Chambers had suf-
ficiently claimed the use of excessive force in viol-
ation of the Eighth Amendment. The contentions of
the defendants created a fact issue that could not be
resolved on summary judgment.

The denial of a motion for summary judgment
based upon qualified immunity is a collateral order
capable of immediate review. Miftchell v. Forsyth,
472 U.S. 511, 530, 105 S.Ct. 2806, 86 L.Ed.2d 411
(1985). Our review is “significantly limited,”
though, extending to questions of law only. Kinney
v. Weaver, 367 F.3d 337, 346 (5th Cir.2004) (en
banc). We have authority to review a district court's
determination that “a certain course of conduct

would, as a matter of law, be objectively unreason-
able in light of clearly established law.” Id. We
may not review, however, a determination that
there are genuine issues of material fact about
whether defendants engaged in that course of con-
duct. Id. When reviewing the purely legal questions
about the claimed course of conduct, we “accept the
plaintiffs' version of the facts as true.” Id. at 348.
There is no basis on which to reverse the finding of
a material factual dispute.

Also challenged on appeal was the district court's
resolution of the factual dispute of whether Cham-
bers's guilty plea in a prison disciplinary plea arose
from the same incident that is the basis for this Sec-
tion 1983 claim. The defendants allege that he was
disciplined for the same incident, and that until the
decision on that discipline is set aside, he can not
pursue this civil claim. See Edwards v. Balisok, 520
U.S. 641, 117 S.Ct. 1584, 137 1..Ed.2d 906 (1997);
Heck v. Humphrey, 512 US. 477, 114 S.Ct. 2364,
129 L.Ed.2d 383 (1994). The district court did not
discuss this issue, though the defendants had raised
the point in their summary judgment motion. Per-
haps it was ignored because the Magistrate Judge,
in denying an earlier motion to dismiss, had found
the argument to be “patently disingenuous.” That
conclusion was based on the Magistrate Judge's
fact-finding that the discipline was for events that
had occurred on the day before the ones at issue in
this suit.

**2 Here, too, we lack jurisdiction on this inter-
locutory appeal to review the finding that the dis-
cipline was not for the same events as the civil claim.

We now review the issues we have authority to re-
view. On an Eighth Amendment claim against pris-
on officials for the use of excessive physical force,
the question is “whether force was applied in a
good-faith effort to maintain or restore discipline,
or maliciously and sadistically to cause harm.”
Hudson v. McMillian, 503 U.S. 1, 7, 112 S.Ct. 995,
117 L.Ed.2d 156 (1992). Chambers's factual allega-
tions are sufficient to support an Eighth Amend-

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx ?sv=Split&prit=HTMLE&fn=_top&mt=...

11/19/2010



Page 3 of 3
Case 1:10-cv-22183-JLK Document 32-1 Entered on FLSD Docket 11/19/2010 Pg%]% 2% of

25

» Page 3
372 Fed.Appx. 471, 2010 WL 1286919 (C.A.5 (La.))
(Not Selected for publication in the Federal Reporter)
(Cite as: 372 Fed.Appx. 471, 2010 WL 1286919 (C.A.5 (La.)))

ment violation. If Chambers returned the blanket on
request, as he asserts, then the defendants could not
have reasonably perceived any threat requiring a
need to use force. The use of twenty-nine pepper
balls following the use of mace after he had com-
plied with the defendants’ demands was dispropor-
tionate to any possible provocation.

The extent of injury is also questioned. We hold
there are sufficient factual assertions that the pain
and scarring caused by the use of force was more
than de minimis. See Harper v. Showers, 174 F.3d
716, 719 (5th Cir.1999); Baldwin v. Stalder, 137
F.3d 836, 839 (5th Cir.1998).

On Chambers's allegations, as summarized by the
Magistrate Judge, the defendants' course of conduct
was not objectively reasonable under clearly exist-
ing law. *474 See Hudson, 503 U.S. at 6-7, 112
S.Ct. 995; Kinney, 367 F.3d at 347.

Chambers also moves for appointment of counsel to
represent him on appeal. We have left in place the
decision in his favor and thus fail to see exceptional
circumstances warranting the appointment of coun-
sel on appeal. See Cupit v. Jones, 835 F.2d 82, 86
(5th Cir.1987).

AFFIRMED; APPOINTMENT OF COUNSEL
DENIED.

C.A.5 (La.),2010.
Chambers v. Johnson
372 Fed.Appx. 471, 2010 WL 1286919 (C.A.5 (La.))

END OF DOCUMENT
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 10-22183-CV-KING/WHITE
CHRISTOPHER URIJAH ALSOBROOK,
Plaintiff,
\'

SGT. ALVARADO, et al.,

Defendants.
/

ORDER ADOPTING REPORT AND RECOMMENDATION, DENYING
DEFENDANTS’ MOTIONS TO DISMISS

THIS CAUSE comes before the Court upon Magistrate Judge Patrick A. White’s
November 3, 2010 Report and Recommendation (DE #28). The matter was automatically
referred by this Court to Magistrate Judge White for screening of Plaintiff’s Amended Complaint
(DE #18) and the subsequent motions to dismiss filed by Sergeants Alvarado (DE #15) and
Medina (DE #20). Only Sergeant Alvarado filed an Objection (DE #32) to Magistrate Judge
White’s Report and Recommendation.

Having independently reviewed the record, the Court concludes that Magistrate Judge
White’s Report and Recommendation is a thorough and accurate reflection of both the record and
the law at issue. Accordingly, it is ORDERED, ADJUDGED, and DECREED that:

1. Plaintiff’s Amended Complaint (DE #18) SHALL be the operative complaint in the
above-numbered matter.
2. Defendant Alvarado’s Motion to Dismiss (DE #15) be, and the same is hereby,

DENIED with the exception of any claims against him in his official capacity.
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3. Defendant Medina’s Motion to Dismiss (DE #20) be, and the same is hereby,
DENIED with the exception of any claims against him in his official capacity.

4. Plaintiff’s Amended Complaint STATES a cause of action for denial of medical aid
against Defendant Nurse Harris.

5. All Defendants shall ANSWER the Amended Complaint within 15 days of this
Order.

6. Defendants shall RESPOND to Plaintiff’s First Request for Production (DE #31)
within 45 days of this Order.

DONE AND ORDERED in Chambers, at Miami, Miami-Dade County, Florida, this 23d

day of November, 2010. ;i

ORABLE JAMES LA NCE KING
ITED STATES DISTRICY JUDGE
OUTHERN DISTRICT OF/FLORIDA

Ce:
Magistrate Judge Patrick A. White

Plaintiff, pro se

Christopher Uriah Alsobrook
DC #D09876

Suwannee Correctional Institution
5964 U.S. Highway 90

Live Oak, FL 32060

Counsel for Defendants

Ginger Lynne Barry

Broad and Cassel

200 Grand Blvd, Suite 205A
Destin, FL 32550

850-269-0148

Fax: 850-521-1472

Email: gbarry@broadandcassel.com
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Lance Eric Neff

Office of Attorney General

PL-01 The Capitol

Tallahassee, FL 32399-1050

Email: lance.neff@myfloridalegal.com

Cedell Ian Garland

Office of the Attorney General
PL-01, The Capital

Tallahassee, FL 32399

Email: Cedell.Garland@myfloridalegal.com
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
Case No.: 10-22183-CV-KING/WHITE
CHRISTOPHER ALSOBROOK,
Plaintiff,
V.

SGT. ALVARADO, et al.,

Defendants.
/

DEFENDANTS’ MOTION TO DISMISS
AMENDED COMPLAINT

Defendants Alvarado and Medina, through undersigned counsel, submit
this Motion to Dismiss' and request the amended complaint (Doc. 18) be dismissed
for lack of subject-matter jurisdiction (Count One: Alvarado and Medina) and due
to qualified immunity (Count Two: Medina). As grounds, Defendants state the
following:

Plaintiff is an inmate in the custody of the Florida Department of
Corrections (“FDOC”).

Plaintiff has filed an amended civil rights complaint essentially alleging that

Defendants Alvarado and Medina failed to intervene and stop a fight between

! This is not a successive motion to dismiss as the Defendants’ previous motions to dismiss
were directed toward Plaintiff’s original complaint.

1
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Plaintiff and another inmate. (Doc. 18 at 4-9) Plaintiff also asserts that Defendant
Medina delayed in obtaining him medical care. (Doc. 18 at 9-11) Plaintiff seeks a
declaratory judgment, compensatory and punitive damages, and costs and attorney
fees. (Doc. 18 at 14)

MEMORANDUM OF LAW

l. A Heck-bar defense is properly brought under Rule 12(b)(1), Federal
Rules of Civil Procedure.

In the recent case of Bryant v. Rich, 530 F.3d 1368 (11th Cir. 2008), the

Eleventh Circuit stated that a failure to exhaust defense was properly raised in a
motion to dismiss. As Bryant was recently explained:

Bryant v. Rich, 530 F.3d 1368 (11th Cir. 2008), relied on by the
district court. In Bryant, this Court concluded that the district court
properly resolved factual disputes in granting a motion to dismiss
based on failure to exhaust administrative remedies. 530 F.3d at
1377. Specifically, the Bryant Court explained that “[bJecause
exhaustion of administrative remedies is a matter in abatement and not
generally an adjudication on the merits, an exhaustion defense ... is
not ordinarily the proper subject for a summary judgment; instead, it
should be raised in a motion to dismiss, or treated as such if raised in a
motion for summary judgment.” Id. at 1375-76 (quotation marks
omitted). The Bryant Court treated Rule 12(b) motions regarding
exhaustion of nonjudicial remedies as similar to motions regarding
jurisdiction and venue in that “[e]xhaustion of administrative remedies
is a matter in abatement, and ordinarily does not deal with the merits.”
Id. at 1374 (quotation marks and brackets omitted). In those types of
Rule 12(b) motions, “it is proper for a judge to consider facts outside
of the pleadings and to resolve factual disputes so long as the factual
disputes do not decide the merits and the parties have sufficient
opportunity to develop a record.” Id. at 1376 (footnotes omitted).
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Tillery v. U.S. Dept. of Homeland Security, No. 10-11657, 2010 WL 4146149, at

*3 (11th Cir. Oct. 22, 2010). Thus, courts have the authority to resolve all matters
in abatement, such as exhaustion, in a motion to dismiss.

Similarly, a Heck-bar defense is analogous to a failure to exhaust defense.
Neither dismissal for failure to exhaust nor dismissal under Heck is generally an

adjudication on the merits. Mitchell v. Jackson, No. 2:10-CV-13483, 2010 WL

3906304 (E.D.Mich. Sept. 30, 2010) (“When a prisoner’s civil rights claim is
barred by the Heck doctrine, the appropriate course for a federal district court is to
dismiss the claim for lack of subject matter jurisdiction pursuant to Federal Rule of
Civil Procedure 12(h)(3), rather than to dismiss the complaint with prejudice as
being frivolous, because the former course of action is not an adjudication on the
merits and would allow the prisoner to reassert his claims if his conviction or
sentence is latter invalidated.”). Both defenses are bars to an inmate filing suit and

both are essentially a subject-matter jurisdiction issue for the court. See Esensoy v.

McMuillan, No. 06-12580, 2007 WL 257342 (11th Cir. Jan. 31, 2007) (affirming
district court’s dismissal of suit for lack of subject-matter jurisdiction, but for the

alternative reason of being Heck-barred); Felgar v. Burkett, 328 Fed. App’x 107

(3rd Cir. 2009) (same); Mendia v. City of Wellington, 10-1132-MLB, 2010 WL

4513408 (D.Kan. Nov. 02, 2010) (accepting defendants’ argument in a Rule
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12(b)(1) motion that plaintiff’s claims were Heck-barred thus depriving court of
subject-matter jurisdiction).
As noted by the Supreme Court, exhaustion is a precursor to filing suit.

Woodford v. Ngo, 548 U.S. 81, 85 (2006). Similarly, under Heck,

to recover damages for an unconstitutional conviction or
Imprisonment a § 1983 plaintiff must prove that the conviction or
sentence has been reversed on direct appeal, expunged by executive
order, declared invalid by an authorized state tribunal, or called into
question by a federal court's issuance of a writ of habeas corpus.

Crow v. Penry, 102 F.3d 1086, 1087 (10th Cir. 1996). “The purpose behind Heck

Is to prevent litigants from using a § 1983 action, with its more lenient pleading
rules, to challenge their conviction or sentence without complying with the more

stringent exhaustion requirements for habeas actions.” Butler v. Compton, 482

F.3d 1277, 1279 (10th Cir. 2007) (citing Muhammad v. Close, 540 U.S. 749

(2004) (per curiam)). Heck also requires an inmate to have a disciplinary report
(“DR”) overturned prior to bringing a civil rights claims if the civil rights claim

would shed doubt on the DR. Edwards v. Balisok, 520 U.S. 641, 648 (1997);

Wilkinson v. Dotson, 544 U.S. 74, 81-82 (2005); Harden v. Pataki, 320 F.3d 1289,

1294-95 (11th Cir. 2003). If the DR has not been overturned, no civil claim under
42 U.S.C. § 1983 has accrued. Heck, 512 U.S. at 489 (“Even a prisoner who has

fully exhausted available state remedies has no cause of action under § 1983 unless



Case 1:10-cv-22183-JLK Document 34 Entered on FLSD Docket 11/30/2010 Page 5 of 21

and until the conviction or sentence is reversed, expunged, invalidated, or
impugned by the grant of a writ of habeas corpus.”).

Thus, for both defenses a motion to dismiss is the appropriate vehicle to
challenge an inmate’s ability to file a civil rights action. In both instances a court
may allow the record to be developed and, thereafter, act as fact-finder to
determine the threshold issue of whether the inmate’s suit may be maintained.

Bryant, supra; see also Chambers v. Johnson, 372 Fed. App’x 471, 473 (5th Cir.

Mar. 30, 2010) (noting, without disapproval, that the magistrate judge had acted as

fact-finder in defendant’s Heck-bar defense raised in a motion to dismiss).
Accordingly, Heck is properly raised in a motion to dismiss under Rule

12(b)(1), Fed.R.Civ.P. Further, under Bryant, the Court may accept evidence and

act as a fact-finder to resolve threshold issues that may deprive the Court of

subject-matter jurisdiction.

Il.  Plaintiff’s failure to intervene claim against Defendants Alvarado and
Medina is Heck-barred, thus this Court lacks subject matter
jurisdiction.

Civil rights actions are not the proper method for challenging and

overturning a finding of guilt to a DR. Preiser v. Rodriguez, 411 U.S. 475, 500,

(1973), quoted in Harden v. Pataki, 320 F.3d 1289, 1294 (11th Cir. 2003). Preiser

held that “when a state prisoner is challenging the very fact or duration of his

physical imprisonment, and the relief he seeks is a determination that he is entitled
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to immediate release or a speedier release from that imprisonment, his sole federal
remedy is a writ of habeas corpus.” 411 U.S. at 500. Subsequently, in Heck v.
Humphrey, the Supreme Court made it clear that

in order to recover damages for allegedly unconstitutional conviction
or imprisonment, or for other harm caused by actions whose
unlawfulness would render a conviction or sentence invalid, a 8 1983
plaintiff must prove that the conviction or sentence has been reversed
on direct appeal, expunged by executive order, declared invalid by a
state tribunal authorized to make such determination, or called into
question by a federal court's issuance of a writ of habeas corpus. A
claim for damages bearing that relationship to a conviction or
sentence that has not been so invalidated is not cognizable under §
1983.

512 U.S. 477, 486-87 (1994) (footnote omitted). The Supreme Court extended
Heck and made it explicitly applicable to claims surrounding prison disciplinary

hearings. See Edwards v. Balisok, 520 U.S. 641, 648 (1997) (indicating that a

claim attacking only procedure, not result, of a prison disciplinary hearing may still
fail to be cognizable under section 1983 unless the prisoner can show that the
conviction or sentence has been previously invalidated). Most recently, the
Supreme Court reiterated that “a state prisoner’s § 1983 action is barred (absent
prior invalidation)-no matter the relief sought (damages or equitable relief), no
matter the target of the prisoner’s suit (state conduct leading to conviction or
internal prison proceedings)-if success in that action would necessarily

demonstrate the invalidity of confinement or its duration.” Wilkinson v. Dotson,

544 U.S. 74, 81-82 (2005). Plainly stated, where an inmate has lost gain time

6
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pursuant to a DR, he may not pursue a civil rights action under 42 U.S.C. § 1983 if
success in that civil rights action would undermine the DR. For the civil rights
action to be viable, Plaintiff must first overturn the DR.

Here, Plaintiff is essentially seeking the overturning of two disciplinary
reports: 1) a June 6, 2009 DR for Fighting and 2) a June 6, 2009 DR for Disrespect
to Officials. Plaintiff was found guilty of the DRs. As a result of the findings of
guilt, Plaintiff lost thirty days of gain time for the Fighting DR and sixty days of
gain time for the Disrespect to Officials DR. (Exh. A)

The DR for Fighting stated:

On June 6, 2009 | was assigned to confinement as the housing
sergeant. At approximately 0750 hrs | was in the officer station
getting briefed by midnight sergeant when he heard a loud noise and
the door on cell E2109 was po[u]nding. As we approached the cell
door I saw Inmate Alsobrook, Christopher DC# D09876 fighting with
Inmate McCloud, lzell DC# 588881. Both inmates were ordered to
cease their actions and they complied. Shortly, after they started
fighting again for approximately 15 seconds, they were again ordered
to cease and they complied. Inmate Alsobrook and Inmate McCloud
did not resume fighting again. They were taken out of the cell and
escorted to medical for assessment. Inmate Alsobrook will remain in
constant status pending disposition of this report.

(Exh. B; Doc. 1 at 29). At the disciplinary hearing, Plaintiff pled guilty to the
Fighting DR. The DR hearing team stated the following as the reason for its
finding of guilt:

Based upon inmate’s guilty plea. At the hearing, inmate Alsobrook

admitted to fighting. He stated to the team things such as, “We fought
for a good little while,” & “He pounded me pretty decent.” His

7
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statements at the hearing support the statement of facts of Sgt.
Medina, which read, “On June 6, 2009 I was assigned to confinement
as the housing sergeant. At approximately 0750 hrs | was in the
officer station getting briefed by midnight sergeant when he heard a
loud noise and the door on cell E2109 was ponding. As we
approached the cell door | saw inmate Alsobrook, Christopher
DC#D09876 fighting with inmate McCloud, Izell DC#588881. Both
iInmates were ordered to cease their actions and they complied.
Shortly, after they started fighting again, approximately 15 seconds,
they were again ordered to cease and they complied. Inmate
Alsobrook and inmate McCloud did not resume fighting again.” The
team notes a pen and ink change was made to the report. In the last
sentence, the word ‘constant’ should read ‘current’ (as it appears on
the original handwritten copy).

(Exh. B)
The DR for Disrespect to Officials stated:

On June 6, 2009 | was assigned to confinement as the housing
sergeant. At approximately 0750 hrs | was in the Officer Station
getting briefed by midnight sergeant when we heard a loud noise and
the door on cell E2109 was po[u]nding. When | approached cell
E2109 Inmate Alsobrook, Christopher DC# D09876 looked at me
while | was trying to convince him and his roommate to stop fighting
and he stated “Man what that **k are you looking at, why don’t you
f**king come in here and get some too”. Inmate Alsobrook is guilty
of disrespecting an official as prohibited by the rules of inmate
conduct. Inmate Alsobrook will remain in current status pending
disposition of this report.

(Exh. C; Doc. 1: 31). At the disciplinary hearing, Plaintiff pled not guilty to the
Disrespect to Officials DR. The DR hearing team stated the following as the
reason for its finding of guilt:

Based upon the statement of facts as written in Section | of the report

by Sgt. Medina, who wrote, “On June 6, 2009 I was assigned to
confinement as the housing sergeant. At approximately 0750 hrs |

8
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was in the officer station getting briefed by midnight sergeant when
we heard a loud noise and the door on cell E2109 was pounding.
When | approached cell E2109, inmate Alsobrook, Christopher
DC#D09876 looked at me while | was trying to convince him and his
roommate to stop fighting and he stated, ‘Man what that £**k are you
looking at, why don’t you f**king come in here and get some t00.””

(Exh. C)

As of November 29, 2010, both DRs are active and have not been
overturned. (Exh. A)

Plaintiff’s complaint essentially asserts that Defendants Alvarado and
Medina allowed inmate McCloud to attack Plaintiff and the officers refused to
intervene. As Plaintiff states in his amended complaint,

At this time, at least ten minutes into the assault, the Plaintiff began to
kick the cell door at every opportunity in an attempt to attract the
attention of the officers while he simultaneously attempted to fight
McCloud off of him, bleeding profusely, panicked, and in a very real
fear for his life. Several minutes after the Plaintiff had first begun to
strike the door, Sergeant Medina, the Echo Dorm 8a.m.-to 4p.m. dorm
sergeant, accompanied by Sgt. Alvarado, and another, unidentified
officer, arrived at the door of cell E2109 (approximately 7:50 a.m.
according to Sgt. Medina’s statement in the Plaintiff’s disciplinary
report [previously submitted]). The Plaintiff, looking over his
shoulder and seeing Sgt. Medina watching there as McCloud attacked
Plaintiff, yelled to him: “What the f—k are you looking at? You
going to do something” and a spate of exclamations along the same
lines, frustrated, scared, exhausted, and finding only apathy for his
safety in the actions of the very people he had summoned to his cell
with his kicks to the door, yelling all the while, emphatically, for them
to: “Get me out of here!” to which Sgt. Medina replied: “Handle your
business.” McCloud, seeing there would be no interference from the
officers, renewed his assault, continually striking the Plaintiff in plain
view of Sgt. Medina until, too exhausted to continue, he relented of
his own accord, stepping away from the Plaintiff.

9
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(Doc. at 8-9) If found to be true at trial, Plaintiff’s detailed theory of the case as

laid out in his amended complaint would necessarily show that Plaintiff was

wrongly disciplined for “Fighting.” Wooten v. Law, 118 Fed. App’x 66 (7th Cir.
2004) (affirming dismissal of excessive force claim where the alleged facts, if
proven true, would show that inmate was wrongly disciplined for assault).
According to Plaintiff’s specific details, Defendants Alvarado and Medina never
saw Plaintiff fighting, they merely saw him being assaulted by another inmate (. .
. seeing Sgt. Medina watching there as McCloud attacked Plaintiff . . . .”). (Doc.
18 at 8)

Plaintiff’s assertions in his amended complaint so contradict the facts relied
on for Plaintiff’s finding of guilt in the Fighting DR, that success in this civil rights

action would completely undercut the finding of guilt. See Okoro v.Callaghan,

324 F.3d 488, 490 (7th Cir. 2003) (stating that if a plaintiff makes allegations that
are inconsistent with the conviction having been valid, Heck kicks in and bars the
civil suit). If Plaintiff prevailed on his theory of the case, it would necessarily call

into question the validity of the DR. Harris v. Truesdell, 79 Fed. App’x 756, 759

(6th Cir. 2003) (stating that inmate’s Eighth Amendment claim is not cognizable
under § 1983 since granting inmate his requested relief would call into question the

validity of his disciplinary conviction).

10
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As stated in Dyer v. Lee, 488 F.3d 876, 884 (11th Cir. 2007), “[FJor Heck to
apply, it must be the case that a successful § 1983 suit and the underlying
conviction be logically contradictory.” In the Fighting DR, Plaintiff was witnessed
actively engaging in belligerence. Any finding in a civil action that Plaintiff was
an innocent victim of an attack to which Defendants Alvarado and Medina
witnessed and refused to stop would be logically contradictory to finding of guilt
for the DR. More importantly, Plaintiff’s allegations in his amended complaint
which assert that Defendants Alvarado and Medina failed to witness him fighting,
but only being attacked, necessarily contradict the Fighting DR. Thus, Plaintiff’s
specific allegations are incompatible with success in this case as to Count One.

Furthermore, Plaintiff’s amended complaint also contradicts the DR given
for Disrespect to Officials. Plaintiff asserts the following:

The Plaintiff, looking over his shoulder and seeing Sgt. Medina

watching there as McCloud attacked Plaintiff, yelled to him: “What

the f—k are you looking at? You going to do something” and a spate

of exclamations along the same lines, frustrated, scared, exhausted,

and finding only apathy for his safety in the actions of the very people

he had summoned to his cell with his kicks to the door, yelling all the

while, emphatically, for them to: “Get me out of here!” to which Sqgt.

Medina replied: “Handle your business.” McCloud, seeing there

would be no interference from the officers, renewed his assault,

continually striking the Plaintiff in plain view of Sgt. Medina until,

too exhausted to continue, he relented of his own accord, stepping

away from the Plaintiff.

(Doc. 18 at 8-9) However, Plaintiff was found guilty of Disrespect to Officials not

only for his statement, but the manner in which he said it. The DR stated, “When |

11
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approached cell E2109, inmate Alsobrook, Christopher DC#D09876 looked at me
while | was trying to convince him and his roommate to stop fighting and he
stated, ‘Man what that f**k are you looking at, why don’t you f**king come in
here and get some too.”” (Exh. C) Plaintiff’s amended complaint contends that his
statement was in the context of asking for help. The DR asserts that the
disrespectful statement was given in the context of Defendant Medina trying to
stop the altercation between Plaintiff and inmate McCloud. These competing
contexts are mutually exclusive. As such, Plaintiff cannot maintain the civil rights
action under his asserted facts as those facts, if found to be true at trial, would
undermine the Disrespect to Officials DR.

1. Defendant Medina is entitled to qualified immunity as to Plaintiff’s
claim of delay of medical attention.

Qualified immunity shields public officials in their individual capacities
from some lawsuits against them arising from torts committed while they are

performing a discretionary duty. Goebert v. Lee County, 510 F.3d 1312, 1329

(11th Cir. 2007). The doctrine does not, however, shield officials who violate an

individual’s “clearly established” constitutional rights. See, e.g., Lee v. Ferraro,

284 F.3d 1188, 1199 (11th Cir. 2002) (denying qualified immunity because no
reasonable officer could “possibly have believed that he . . . had the lawful
authority to take [an arrestee] to the back of her car and slam her head against the

trunk after she was arrested, handcuffed, and completely secured”).
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To determine whether a defendant is entitled to immunity, courts employ the

Supreme Court’s two-step inquiry in Saucier v. Katz, 533 U.S. 194, (2001). One

question is whether in “light most favorable to the party asserting the injury, do the
facts alleged show the officer’s conduct violated a constitutional right?” 1d. at 201.
The other question® to be considered is whether, at the time the violation occurred,
every objectively reasonable person officer would have realized the acts violated
already clearly established federal law. Id. at 201-02. In other words, to determine
whether the officers’ conduct was “reasonable” under the circumstances, ‘“the
question is whether the officer’s actions are ‘objectively reasonable’ in light of the
facts and circumstances confronting him, without regard to the underlying intent or
motivation . . . It must be judged from the perspective of a reasonable officer on

the scene, rather than with the 20/20 vision of hindsight.” Kesinger v. Herrington,

381 F.3d 1243, 1248 (11th Cir. 2004) (citations omitted).
As for unnecessary delays in treatment constituting deliberate indifference,

the Eleventh Circuit held in Lancaster v. Monroe County, Alabama, 116 F.3d 1419

(11th Cir. 1997), that “an official acts with deliberate indifference when he
intentionally delays providing an inmate with access to medical treatment,

knowing that the inmate has a life-threatening condition or an urgent medical

2 Courts are no longer required to approach these questions in any particular order. Pearson
v. Callahan, 129 S.Ct. 808 (2009). If either question is answered in favor of the defendant, the
inquiry ends.
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condition that would be exacerbated by delay.” Id. at 1425. However, “[t]his
general statement of law ordinarily does not preclude qualified immunity in cases
involving a delay in medical treatment . . . . The cases are highly fact-specific and
involve an array of circumstances pertinent to just what kind of notice is imputed
to a government official and to the constitutional adequacy of” the official’s acts

and omissions. Bozeman v. Orum, 422 F.3d 1265, 1274 (11th Cir. 2005).

The key question here is whether Defendant Medina violated Plaintiff’s
constitutional rights by not taking him to medical where Plaintiff and the inmate
Plaintiff was fighting refused to “cuff up.” Plaintiff plainly asserts in his amended
complaint that Sergeant Medina stated to Plaintiff, “When ya’ll are ready to cuff
up I’ll get you to medical.” (Doc. 18 at 10) Thus, as he states in his amended
complaint, Plaintiff held the key to his medical care. All he had to do was “cuff
up” and he would be taken to medical. There is no indication that Plaintiff was
willing to comply with the simple act that would have gotten him immediately to
medical. Thus, Defendant Medina was not indifferent to Plaintiff’s medical needs,
he was merely conscious of the security risks®> of opening a cell housing two

violent felons who had just engaged in belligerence without first securing those

® Cf. Bieber v. Wisconsin Dept. Of Corrections, 62 Fed. App’x 714 (7th Cir. 2003)
(substitution of elastic sleeve for metal knee brace due to security concerns did not state § 1983
violation where staff was unaware of inadequacy of replacement or that metal brace was
“essential” to treat inmate’s injury) (Exh. D); Lerma v. Bell, 2 Fed. App’x 782 (9th Cir. 2001)
(confiscation of elastic knee brace for legitimate security concerns did not state § 1983 violation)
(Exh. E).
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individuals with handcuffs. Such action is not deliberate indifference; it is
reasonable security awareness.*

Regardless of whether Defendant Medina’s conduct constituted deliberate
indifference to a serious medical need in violation of Plaintiff’s Eighth
Amendment rights, the law applicable to these circumstances was not clearly
established at the time of the alleged violation. While judicial precedent with
materially identical facts is not essential for the law to be clearly established, the
preexisting law must make it obvious that the defendant’s acts violated the

plaintiff’s rights in the specific set of circumstances at issue. See Evans V.

Stephens, 407 F.3d 1272, 1282 (11th Cir. 2005) (en banc).

When deciding about qualified immunity, a court is considering what an
objectively reasonable official must have known at the pertinent time and place.
The court is examining ““whether it would be clear to a reasonable officer that his

conduct was unlawful in the situation [the defendant officer] confronted.’”

Brosseau v. Haugen, 543 U.S. 194, 199 (2004) (quoting Saucier v. Katz, 533 U.S.

194, 201-02 (2001)); see also Pace v. Capobianco, 283 F.3d 1275, 1282 (11th Cir.

2002). “This inquiry, it is vital to note, must be undertaken in light of the specific

4 See, e.q., Williams v. County of Sacramento Sheriff’s Dept., No. CIVV S-03-2518, 2007 WL
2433221, at *8-9 (E.D.Cal. Aug. 22, 2007) (granting summary judgment and finding no
deliberate indifference where the evidence indicates that the officer briefly delayed taking inmate
to the medical clinic due to security concerns, not because she knew of and chose to disregard an
excessive risk to plaintiff’s health) (Exh. F); Fletcher v. Krueger, No. 06-C-576-S, 2006 WL
3300372 (W.D.Wis. Nov. 03, 2006) (dismissing case where Plaintiff did not allege that any
delay caused by security concerns in his receiving medical treatment harmed him) (Exh. G).
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context of the case, not as a broad general proposition . . . .” Saucier, 533 U.S at
201.
The Supreme Court has warned against allowing plaintiffs to convert the

rule of qualified immunity into “a rule of virtually unqualified liability simply by

alleging violation of extremely abstract rights.” Anderson v. Creighton, 483 U.S.
635, 639 (1987). More than a general legal proposition is usually required; if a
plaintiff relies on a general rule, it must be obvious that the general rule applies to

the specific situation in question. See Brosseau, 543 U.S. at 198-99 (noting that

general tests may be sufficient to establish law clearly in “an obvious case”).

Slight differences between cases are critical. See Marsh v. Butler Cnty, Ala., 268

F.3d 1014, 1032 (11th Cir. 2001) (en banc). Thus, evaluating the “objective legal
reasonableness” of an officer’s acts requires examining whether the right at issue
was clearly established in a “particularized” and “relevant” way. Anderson, 483
U.S. at 639-40. The unlawfulness of a given act must be made truly obvious, rather
than simply implied, by the preexisting law. See id.

Judicial decisions addressing deliberate indifference to a serious medical
need are very fact specific. At a high level of generality, certain aspects of the law

have been established: lengthy delays are often inexcusable, see Harris v. Coweta

County, 21 F.3d 388, 394 (11th Cir. 1994) (stating delay of several weeks in

treating painful and worsening hand condition was deliberate indifference); shorter
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delays may also constitute a constitutional violation if injuries are sufficiently

serious, see Bozeman v. Orum, 422 F.3d 1265, 1273 (11th Cir. 2005) (delaying

medical treatment for fourteen minutes was deliberate indifference where the
plaintiff was not breathing during that time); and the reason for the delay must
weigh in the inquiry, see id.

Cases of deliberate indifference are fact specific and a previous case with
disparate facts and legal generalities may not give an officer notice of forbidden
conduct in the factual situation with which he is faced. As recently noted by the
Eleventh Circuit,

[IJn Aldridge v. Montgomery, 753 F.2d 970 (11th Cir. 1985), the
plaintiff maintained during his arrest he suffered a one and a half inch
cut over his right eye. After arrest, the plaintiff was placed in a
holding cell at county jail for over two hours during which time “[t]he
cut continued to bleed, forming a pool of blood on the floor
approximately the size of two hands.” Aldridge, 753 F.2d at 971. The
plaintiff was then taken to the hospital where he received six stitches
and prescribed icepacks and aspirin, neither of which he was
ultimately provided. Id. We concluded that these facts precluded a
directed verdict in favor of the defendants on the plaintiff's claim of
deliberate indifference to serious medical needs.

Fernandez v. Metro Dade Police Dept., No. 09-11737, 2010 WL 3069655, at *5

(11th Cir. Aug. 06, 2010) (Exh. H).” However, in the instant case it was not clearly

established as a matter of law in June 2009 that a one and a half hour delay in

® Defendants are providing only those unpublished cases not previously provided.
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taking an injured inmate to medical® — where that inmate refused to cuff up and
allow the correctional officer to secure him prior to being removed from the cell in
which he was housed — was a violation of the Constitution. As was very recently

stated, “[T]he reason for delay matters: a good reason may justify a delay.”

Youmans v. Gagnon, No. 09-15113, 2010 WL 4608409, at *6, n.11 (11th Cir.

Nov. 16, 2010) (Exh. I). Further, “delay in medical treatment must be interpreted
in the context of the seriousness of the medical need, deciding whether the delay
worsened the medical condition, and considering the reason for delay.” Whitehead
v. Burnside, No. 10-11911, 2010 WL 4629001, at *2 (11th Cir. Nov. 17, 2010)
(Exh. J) (citation omitted).

Because Plaintiff and his cellmate refused to cuff up, Officer Medina was
placed in an awkward position. Should he allow two unsecured violent felons,
who had just engaged in belligerence, out of their cell? Should he have medical
come to the cell and place medical personnel in danger by going into a cell with
two unsecured and highly dangerous men? The reasonable answer is no. Plaintiff
held the key to his medical attention. All he had to do was cuff up. There is no

indication in his amended complaint that he agreed to do so. Also, there is no

® Plaintiff does not contend further injury from Defendant Medina’s delay in obtaining
Plaintiff medical treatment. (Doc. 18 at 4-11, § 1-7) See Mann v. Taser Intern., Inc., 588 F.3d
1291, 1307 (11th Cir. 2009). Plaintiff only asserts “severe pain, soft tissue damages, suffering,
physical, mental, and emotional injuries, embarrassment, humiliation, degradation, mental
anguish, chronic dizzy spells, bouts of nausea, migraine headaches, loss of sleep, and fear.”
(Doc. 18 at 9-10)
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indication that Plaintiff had suffered life threatening injuries or was incapacitated
to the extent that he was no longer dangerous (Plaintiff asserts only the following
injuries: “gash to the back of his head, a cut under his right eye, a bloody nose, a
cut high on his forehead” (Doc. 18 at 9-10 )). Because Plaintiff and his cellmate
were fully cognizant and had complete operation and control over their extremities,
they, in their unsecured status, were a serious threat to prison personnel. Hudson

v. McMillian, 503 U.S. 1, 6 (1992) (stating prison administrators should be

accorded wide-ranging deference in the execution of policies and practices that in
their judgment are needed to preserve internal order and discipline and to maintain
institutional security) (quotations and citations omitted). Accordingly, Officer
Medina acted appropriately and reasonably in the situation as laid out by Plaintiff
in his amended complaint. As such, Officer Medina is entitled to qualified
Immunity as to Count Two.
IV. Defendants seek certification for an interlocutory appeal.

If this Court concludes that a Heck-bar defense is not properly raised in a
Rule 12(b)(1) motion, Defendants Alvarado and Medina respectfully request
certification from the district judge, under 28 U.S.C. 1292(b), to pursue an
interlocutory appeal. The request is made due to the fact that not allowing a Heck-
bar defense to be brought in a Rule 12(b)(1) motion is a “controlling question of

law as to which there is substantial ground for difference of opinion and that an
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immediate appeal from the order may materially advance the ultimate termination
of the litigation.”

CONCLUSION

Defendants Alvarado and Medina request the Motion to Dismiss be granted
and Plaintiff’s complaint against them be dismissed as Heck-barred. Defendant
Medina also requests he be given qualified immunity for the reasons stated above.

Respectfully submitted,

BILL MCCOLLUM
ATTORNEY GENERAL

/s/ Lance Eric Neff

Lance Eric Neff

Assistant Attorney General

Florida Bar Number 26626

Office of the Attorney General

The Capitol, PL-01

Tallahassee, Florida 32399-1050

(850) 414-3300 - Telephone

(850) 488-4872 - Facsimile

Email: Lance.Neff@myfloridalegal.com
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PAGE: 02
TIME: 09:55

STATUS: ACTIVE

P/N 0 D09876 D YT 3 OATTCK1
INMATE DISCIPLINARY ACTIONS AS OF 11/29/10

NAME: ALSOBROOK, CHRISTOPHER U. DOC NO: D09876

THE FOLLOWING ENTRIES REFLECT DISCIPLINARY ACTIONS AGAINST THE INMATE
FOR VIOLATION OF THE RULE CITED AND INDICATE THE GAIN TIME DAYS LOST.

—-—-— CURRENT INCARCERATION ---

DATE DAYS VIOLATION LOCATION
10/27/03 0 REFUSING TO WORK LIBERTY C.I.
06/02/04 0 POSS OF CONTRABAND LIBERTY C.I.
07/17/05 0 THEFT LIBERTY C.I.
11/19/05 0 BEING IN UNAUTH AREA LIBERTY C.I.
02/01/06 0 LYING TO STAFF LIBERTY C.I.
08/30/06 0  ASSAULTS OR ATTEMP LIBERTY C.I.
08/30/06 0 DISORDERLY CONDUCT LIBERTY C.I.
03/25/09 0 POSS OF WEAPONS MARTIN C.I.
03/25/09 0 DISORDERLY CONDUCT MARTIN C.I.
03/25/09 0 DISOBEYING. ORDER MARTIN C.I.
06/06/09 30 FIGHTING S.F.R.C.
06/06/09 60 DISRESP.TO OFFICIALS S.F.R.C.
08/09/10 0 FIGHTING SUWANNEE C.I
08/09/10 0 DISOBEYING ORDER SUWANNEE C.I

EXHIBIT

A
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FLORIDA DEPARTMENT OF CORRECTIONS 06/15/2009

ISS0152 (03) , DISCIPLINARY REPORT PAGE 1
LOG # 402-090282 : )
DC#: D09876  INMATE NAME: ALSOBROOK, CHRISTOPHER U. INFRACTION
VIOLATION CODE: 0024 TITLE: FIGHTING DATE: 06/06/2009
FACILITY CODE: 402 NAME: S.F.R.C. : TIME: 07:50

I. STATEMENT OF FACTS:

' ON JUNE 6,2009 I WAS ASSIGNED TO CONFINEMENT AS THE HOUSING
SERGEANT. AT APPROXIMATELY 0750 HRS I WAS IN THE OFFICER
STATION GETTING BRIEFED BY MIDNIGHT SERGEANT WHEN HE HEARD A
LOUD NOISE AND THE DOOR ON CELL E210% WAS PONDING. AS WE
APPROACHED THE CELL DOOR I SAW INMATE ALSOBROOK, CHRISTOPHER
DC#D09876 FIGHTING WITH INMATE MCCLOUD, IZELL DC#588881.
BOTH INMATES WERE ORDERED TO CEASE THEIR ACTIONS AND THEY
COMPLIED. SHORTLY, AFTER THEY STARTED FIGHTING AGAIN FOR
APPROXIMATELY 15 SECONDS, THEY WERE AGAIN ORDERED TO CEASE
AND THEY COMPLIED. INMATE ALSOBROOK AND INMATE MCCLOUD DID
NOT RESUME FIGHTING AGAIN. THEY WERE TAKEN OUT OF THE CELL
AND ESCORTED TO MEDICAL FOR ASSESSMENT. INMATE ALSOBROOK
WILL REMAIN IN CONSTANT STATUS PENDING DISPOSITION OF THIS
REPORT.

REPORT WRITTEN: 06/06/2009, AT 10:34 OFFICER: EMO2 -~ MEDINA, E.
ASSIGNED AND APPROVED BY: GG03 ~ GREEN,GEORGE B.
II. INVESTIGATION:
INMATE OFFERED STAFF ASSISTANCE: DECLINED

INVESTIGATION BEGUN: 06/06/2009, AT 11:36 OFFICER: VJG02 - VIDAL,JAVIER GERARDO
INVESTIGATION ENDED: 06/12/2009, AT 16:25 ‘

III. INMATE NOTIFICATION OF CHARGES: DATE DELIVERED: 06/12/2009, AT: 16:25

DELIVERED BY : BB038 - BELIARD, B.

IV. DESIGNATING AUTHORITY REVIEW LEVEL: MAJOR 'DATE: 06/15/2009

OFFICER: HTO03 - HOEY, TIMOTHY J.

v. TEAM FINDINGS AND ACTION DATE: 06/15/2009, AT: 11:37
INMATE OFFERED STAFF ASSISTANCE: DECLINED
INMATE PLEA: GUILTY FINDINGS: GUILTY
INMATE PRESENT: YES

POSTPONEMENT :
BASIS FOR DECISION:

BASED UPON INMATE'S GUILTY PLEA. AT THE HEARING, INMATE
ALSOBROOK ADMITTED TO FIGHTING. HE STATED TO THE TEAM
THINGS SUCH AS, "WE FOUGHT FOR A GOOD LITTLE MINUTE", & "HE
POUNDED ME PRETTY DECENT". HIS STATEMENTS AT THE HEARING
SUPPORT THE STATEMENT OF FACTS OF SGT. MEDINA, WHICH READ,
"ON JUNE 6,2009 I WAS ASSIGNED TO CONFINEMENT AS THE HOUSING
SERGEANT. AT APPROXIMATELY 0750 HRS I WAS IN TEE OFFICER
STATION GETTING BRIEFED BY MIDNIGHT SERGEANT'ngN HE HEARD A
LOUD NCISE AND THE DOOR ON CELL E2105 WAS PONDING. AS WE
APPROACHED THE CELL DOOR I SAW INMATE ALSOBROOK, CHRISTOPHER
DC#D09876 FIGHTING WITH INMATE MCCLOUD, IZELL DC#588881.
BOTH INMATES WERE ORDERED TO CEASE THEIR ACTIONS AND THEY
COMPLIED. SHORTLY, AFTER THEY STARTED FIGHTING AGAIN FOR .
APPROXIMATELY 15 SECONDS, THEY WERE AGAIN ORDERED TO CEASE : EXHIBIT
AND THEY COMPLIED. INMATE ALSOBROCK AND INMATE MCCLOUD DID s
NOT RESUME FIGHTING AGAIN." THE TEAM NOTES A PEN & INK Ié
CHANGE WAS MADE TO THE REPORT. IN THE LAST SENTENCE, THE

WORD 'CONSTANT' SHOULD READ ‘'CURRENT' (AS IT APPEARS ON THE
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FLORIDA DEPARTMENT OF CORRECTIONS : 06/15/2009
ISS0152 (03) DISCIPLINARY REPORT PAGE 2
LOG # 402-050282
DC#: D0S87¢ INMATE NAME: ALSOBROOK, CHRISTOPHER U. INFRACTION
VIOLATION CODE: 0024 TITLE: FIGHTING LATE: 06/06/2009
FACILITY CODE: 402 NAME: S.F.R.C. TIME: 07:50

ORIGINAL HANDWRITTEN COPY).

ACTIONS TAKEN:

LOSS OF GAIN TIME: ‘0000; PROBATION DAYS SET: 000 . .
DISCIPLINARY CONFINEMENT: 30; PROBATION DAYS SET: 0 CONSECUTIVE
LOSS FUTURE GAIN TM 30; PROBATION DAYS SET: ¢ ;
0000 000
RESTITUTION: $.00; INDIV.REVIEW/COUNSEL?: N; CONFISCATE CONTRABAND?: N

TEAM CHAIRMAN: SSRO5 - SIEGLER, S.
TEAM MEMBERS: ST003 - SHARPE, T. _ -

VI. REVIEW AND FINAL ACTION: NO FINAL ACTION
N WARDEN : - _ DATE: 00/00/0000

WARDEN: - ‘ DATE: 00/00/0000

INFORMATIONAL NOTES: ]
MAXIMUM GAIN TIME DAYS AVAILABLE TO BE TAKEN: 30 DAYS

DC4-804
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FLORIDA DEPARTMENT OF CORRECTIONS - . 06/15/200%
ISS0152 (03) DISCIPLINARY REPORT PAGE 1
LOG # 402-090283

DC#: D09876 INMATE NAME: ALSOBROOK, CHRISTOPHER U. INFRACTION
VIOLATION CODE: 0014 TITLE: DISRESP.TO OFFICIALS DATE: 06/06/200%
FACILITY CODE: 402 NAME: S.F.R.C. ' TIME: 07:50

I. STATEMENT OF PACTS:
ON JUNE 6,2009 I WAS ASSIGNED TO CONFINEMENT AS THE HOUSING
SERGEANT. AT APPROXIMATELY 0750 HRS I WAS IN THE OFFICER -
STATION GETTING BRIEFED BY MIDNIGHT SERGEANT WHEN WE HEARD A
LOUD NOISE AND THE DOOR ON CELL E2109 WAS PONDING. WHEN I
APPROACHED CELL E2109 INMATE ALSOBROOK, CHRISTOPHER
DC#D0S876 LOOKED AT ME WHILE I WAS TRYING TO CONVINCE HIM
AND HIS ROOMMATE TQ STOP FIGHTING AND HE STATED " MAN WHAT
THAT FUCK ARE YOU LOOKING AT, WHY DON'T YOU FUCKING COME IN
HERE AND GET SOME TOO". INMATE ‘ALSOBROCK IS GUILTY OF
DISRESPECTING AN OFFICIAL AS PROHIBITED BY THE RULES OF
INMATE CONDUCT. INMATE ALSOBROOK WILL REMAIN IN CURRENT
STATUS PENDING DISPOSITION OF THIS REPORT.

REPORT WRITTEN: 06/06/2009, AT 10:53 OFFICER: EM0O2 - MEDINA, E.
ASSIGNED AND APPROVED BY: GG03 - GREEN, GEORGE B.
II. INVESTIGATION:
WITNESSES: . .
INMATE HAS ONE WITNESS INMATE IZELL, MCCLOUD DC#588881. SEE
ATTACHED.
INMATE OFFERED STAFF ASSISTANCE: DECLINED

INVESTIGATION BEGUN: 06/06/2009, AT 11:00 OFFICER: VJG02 - VIDAL,JAVIER GERARDO
INVESTIGATION ENDED: 06/12/2009, AT 16:29

III. INMATE NOTIFICATION OF CHARGES: DATE DELIVERED: 06/12/2009, AT: 16:29

DELIVERED BY : BB038 - BELIARD, B.

IVv. DESIGNATING AUTHORITY REVIEW LEVEL: MAJOR DATE: 06/15/2009

OFFICER: HTO03 - HOEY, TIMOTHY J.
V. TEAM FINDINGS AND ACTION DATE: 06/15/2009, AT: 11:45

INMATE OFFERED STAFF ASSISTANCE: DECLINED
INMATE PLEA: NOT GUILTY FINDINGS: GUILTY
INMATE PRESENT: YES

POSTPONEMENT :

BASIS FOR DECISION:
BASED UPON THE STATEMENT OF FACTS AS WRITTEN IN SECTION I OF
THE REPORT BY SGT. MEDINA, WHO WROTE, "ON JUNE 6,2009 I WAS
ASSIGNED TO CONFINEMENT AS THE HOUSING SERGEANT. AT
APPROXIMATELY 0750 HRS I WAS IN THE OFFICER STATION GETTING
BRIEFED BY MIDNIGHT SERGEANT WHEN WE HEARD A LOUD NOISE AND
THE DOOR ON CELL E2109 WAS PQUNDING. WHEN I APPROACHED CELL
E2109, INMATE ALSOBROOK, CHRISTOPHER DC#D09876 LOOKED AT ME
WHILE I WAS TRYING TO CONVINCE HIM AND HIS ROOMMATE TO STOP EXHIBIT
FIGHTING AND HE STATED, 'MAN WHAT THAT FUCK ARE YOU LOOKING
AT, WHY DON'T YOU FUCKING COME IN HERE AND GET SOME TOO'." C/

tabbies*
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. FLORIDA "TEPARTMENT OF CORRECTIONS s 06/15/2009
ISS0152 (03) DISCIPLINARY REPORT PAGE 2
) LOG # 402-090283 :

DC#: D09876 INMATE NAME: ALSOBROOK, CHRISTOPHER U. INFRACTION
VIOLATION CODE: 0014 TITLE: DISRESP.TO OFFICIALS DATE: 06/06/2009
FACILITY CODE: 402 NAME: S.F.R.C. TIME: 07:50

ACTIONS TAKEN:

LOSS OF GAIN TIME: 0000; PROBATION DAYS SET: 000
DISCIPLINARY CONFINEMENT : 30; PROBATION DAYS SET: 0 CONSECUTIVE
LOSS FUTURE GAIN TM 60; PROBATION DAYS SET: 0 ;
. 0000 , B} 000
RESTITUTION: $.00; INDIV.REVIEW/COUNSEL?: N; CONFISCATE CONTRABAND? : N

TEAM CHAIRMAN:  SSR0O5 - SIEGLER, S.
TEAM MEMBERS: ST003 - SHARPE, T. -
VI. REVIEW AND FINAL ACTION: NO FINAL ACTION
WARDEN : - DATE: 00/00/0000
VII. APPEAL PROCESS DISPOSITION: NO INSTITUTIONAL ACTION _
WARDEN : - ) DATE: 00/00/0000

INFORMATIONAL NOTES:
MAXIMUM GAIN TIME DAYS AVAILABLE TO BE TAKEN: 90 DAYS
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This case was not selected for publication in the
Federal Reporter.

Not for Publication in West's Federal Reporter See
Fed. Rule of Appellate Procedure 32.1 generally
governing citation of judicial decisions issued on or
after Jan. 1, 2007. See also Seventh Circuit Rule
32.1. (Find CTA7 Rule 32.1)

United States Court of Appeals,
Seventh Circuit.
Bruce N. BIEBER, Plaintiff-Appellant,
V.
WISCONSIN DEPARTMENT OF CORREC-
TIONS, et al., Defendants-Appellees.
No. 02-2713.

Submitted April 1, 20037~

FN* After an examination of the briefs and
the record, we have concluded that oral ar-
gument is unnecessary. Thus, the appeal is
submitted on the briefs and the record. See
Fed. R.App. P. 34(a)(2).

Decided April 7, 2003.

State prison inmate brought pro se § 1983 action
against state Department of Corrections (DOC) and
DOC officials, alleging denial of constitutionally
adequate medical care and use of excessive force
by prison guards. The United States District Court
for the Western District of Wisconsin, John C.
Shabaz, J., granted summary judgment on the med-
ical care claim, and after trial on the excessive
force claim, entered judgment on verdict for de-
fendants. Inmate appealed. The Court of Appeals
held that: (1) prison's medical staff was not liable
under § 1983 for alleged deliberate indifference to
inmate's serious medical needs; (2) refusal to re-
cruit an attorney to help inmate conduct discovery
was within district court's discretion; and (3) dis-
trict court's alleged ignoring of inmate's discovery
motion for alleged use of excessive force by prison

guards provided no ground for reversal.
Affirmed.

West Headnotes
[1] Civil Rights 78 €21091

78 Civil Rights

781 Rights Protected and Discrimination Prohib-
ited in General

78k1089 Prisons
78k1091 k. Medical Care and Treatment.

Most Cited Cases

(Formerly 78k135)
State prison's medical staff could not be held liable
under § 1983 for alleged deliberate indifference to
inmate's serious medical need for his prescribed
knee brace when they substituted an elastic sleeve
for the brace because they believed that metal in the
brace posed a security risk, even though they knew
that his knee, if left unsupported, jeopardized his
physical well-being, absent any evidence that they
knew the brace was essential to treat his knee in-
jury. U.S.C.A. Const.Amend. 8; 42 U.S.C.A. § 1983.

[2] Civil Rights 78 €=1091

78 Civil Rights
781 Rights Protected and Discrimination Prohib-
ited in General
78k1089 Prisons
78k1091 k. Medical Care and Treatment.
Most Cited Cases
(Formerly 78k135)
State prison's medical staff could not be held liable
under § 1983 for alleged deliberate indifference to
inmate's serious medical need for knee surgery
when his surgery was delayed where it was not
clear that the prison's medical staff was responsible
for any delays, given medical clinic's cancellation
of appointments, and given that, even if the prison
held up surgery by failing, for example, to obtain
MRI results, inmate did not introduce medical evid-

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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ence to show any effect of the delay on his condi-
tion. U.S.C.A. Const.Amend. 8; 42 U.S.C.A. § 1983.

[3] Civil Rights 78 €~21445

78 Civil Rights

78111 Federal Remedies in General

78k1441 Appointment of Counsel
78k1445 k. Criminal Law Enforcement;

Prisons. Most Cited Cases

(Formerly 78k246)
Refusal to recruit an attorney to help state prison
inmate conduct discovery in his § 1983 suit against
prison officials for alleged use of excessive force
by prison guards was within district court's discre-
tion absent any evidence that he adequately tried to
obtain private counsel or that circumstances pre-
vented his doing so. U.S.C.A. Const.Amend. 8; 42
U.S.C.A. § 1983.

[4] Federal Courts 170B €>895

170B Federal Courts
170BVIII Courts of Appeals
170BVIII(K) Scope, Standards, and Extent
170BVIII(K)6 Harmless Error
170Bk895 k. Pretrial Proceedings; Dis-

covery and Depositions. Most Cited Cases
District court's alleged ignoring of state prison in-
mate's discovery motion in his pro se § 1983 action
against prison officials for alleged use of excessive
force by prison guards provided no ground for re-
versal of judgment on verdict for the prison offi-
cials where inmate failed to follow procedural rules
requiring that he file, after appropriate notice, a
motion to compel, and that he file an affidavit in
support of a request for additional time to respond
to summary judgment motions. U.S.C.A.
Const.Amend. 8; 42 U.S.C.A. § 1983; Fed.Rules
Civ.Proc.Rules 37(a), 56(f), 28 U.S.C.A.

*715 Appeal from the United States District Court
for the Western District of Wisconsin. No.
02-C-155-S. John C. Shabaz, Judge.

Before FAIRCHILD, BAUER, and KANNE, Cir-
cuit Judges.

ORDER

**] Proceeding pro se, inmate Bruce Bieber con-
tends in this action under 42 U.S.C. § 1983 that the
Wisconsin Department of Corrections, Secretary
Jon Litscher, Dr. Gert Hasselhof, Nurse Pam Bar-
tels, and Security Director Gary Boughton denied
him constitutionally adequate medical care by re-
fusing to allow him to wear a knee brace in prison
and by delaying surgery on his knee. Bieber also
claims that two prison guards-Officers W. Brown
and T. Belz-in one instance used excessive force to
restrain him. The district court resolved each of the
claims in favor of the defendants, and Bieber ap-
peals.

In August 2000 Bieber injured his knee when police
arrested him for assaulting a public bus driver in
Milwaukee. An MRI taken the following April re-
vealed a torn anterior cruciate ligament and degen-
eration of the lateral meniscus, so Milwaukee phys-
icians prescribed a rigid brace for stability and al-
legedly recommended that Bieber have surgery to
repair the injury. In the meantime Bieber was con-
victed on charges stemming from his assault on the
bus driver, and in June 2001 he began serving a
five-year term at Dodge Correctional Institute.

In July Bieber began filing grievances demanding
physical therapy and surgery for his knee. The
grievances were denied because prison medical per-
sonnel-upon obtaining his MRI results from Mil-
waukee-scheduled Bieber for an evaluation at the
orthopedic clinic associated with the University of
Wisconsin Hospital. The soonest available appoint-
ment was in October, and until then prison physi-
cians prescribed pain medication. Bieber mean-
while had gotten into a fight at Dodge, and officials
in September transferred him to Supermax Correc-
tional Institution.

When Bieber transferred to Supermax, he promptly

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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was screened at the prison's health services unit and
examined by Dr. Hasselhof. Dr. Hasselhof noted
that Bieber had complained of knee pain and that
*716 he would “follow up” to see if Bieber had
been scheduled for surgery. The prison's medical
director, Nurse Bartels, also telephoned Security
Director Boughton to see if Bieber could wear the
rigid knee brace that he had been given in Milwau-
kee and had brought along during the transfer.
Boughton responded that the brace posed a security
risk because it contained metal and so could be
fashioned into a weapon. Boughton, according to
the averments in his affidavit, then asked Nurse
Bartels about alternatives to the brace, and she
replied that an elastic sleeve would be “medically
acceptable” and “serve the same purpose.”

In October the sleeve was ordered, and Bieber vis-
ited the orthopedic clinic at the University of Wis-
consin Hospital as scheduled. There an orthopedic
surgeon, Dr. James Keene, reported that Bieber
- complained of constant pain and “catching” and
“shifting” in his knee. Dr. Keene also noted that

Bieber was not allowed to wear his brace in prison, .

but he did not suggest that the restriction was med-
ically unacceptable. Nor did Dr. Keene recommend
surgery immediately. He instead concluded that
Bieber would be a surgical candidate only after he
completed a course of physical therapy, reduced his
current pain medications (to ensure that he did not
become resistant to drugs used to manage postoper-
ative pain), and supplied a copy of his MRI to the
clinic (presumably so that doctors could further as-
sess the damage to his knee). The prison's medical
staff accordingly arranged physical therapy and
prescribed analgesic balm in lieu of the narcotics
that Bieber had been taking. According to a note in
Bieber's medical file, the staff also “worked on get-
ting the MRI pictures sent.”

**2 Then, on November 27, Bieber had an alterca-
tion with Officers Brown and Belz, as a result of
which Bieber suffered a broken wristand aggrav-
ated his existing knee injury. According to the al-
legations in Bieber's sworn complaint, the officers

took him to be searched in a “strip cell,” and when
he refused to kneel (on account of his bad knee),
Brown slammed him into the cell door, Belz
yanked his leg irons into the air, and as Bieber was
falling to the ground, Brown jumped on him and
applied a choke-hold. Following the alleged assault,
medical staff administered Valium, applied ice,
splinted Bieber's right forearm and knee, and ar-
ranged for him to be taken to the University of Wis-
consin Hospital. At the hospital doctors placed a
cast on Bieber's wrist but found no new instability
in his knee. '

Bieber returned to the prison the following day in a
wheelchair, which Nurse Bartels did not allow
Bieber to use in the prison because she apparently
believed that Bieber did not need the device for am-
bulation. The medical staff, however, did issue an
order to the guards that Bieber could not kneel,
cross his legs, or bend his left knee. The staff also
sent Bieber back to the hospital for a scheduled
check of his wrist and continued sending him for
scheduled physical therapy on his knee. But on
December 28 the physical therapist determined that
further therapy was unwarranted. The therapist re-
ported that conservative treatment had “reached
maximum benefit” and that Bieber “may benefit”
from surgery. The therapist also noted that if Bieber
could not wear his rigid knee brace in prison for se-
curity reasons, then his current “functional deficits”
would not improve.

Over the next two months the medical staff twice
scheduled Bieber to return to the orthopedic clinic,
but the clinic cancelled both appointments and res-
cheduled him for April 12. After that visit the at-
tending physician, Dr. Smith, reiterated that Bieber
appeared to have a *717torn anterior cruciate liga-
ment. To treat the injury, he recommended that
Bieber wear his rigid knee brace “at all times,” that
the prison either obtain Bieber's MRI or arrange to
have a new MRI performed, and that Bieber return
to the clinic when the MRI had been obtained. Ac-
cording to Bieber, the medical staff to this day has
not obtained his MRI or otherwise complied with
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these instructions.

Meanwhile, Bieber had been filing grievances com-
plaining that the medical staff had “confiscated” his
knee brace and unnecessarily delayed surgery for
his knee. He also charged that Officers Brown and
Belz had used excessive force to- restrain him in the
strip cell. After unsuccessfully appealing each
grievance to Secretary Litscher (the head of the De-
partment of Corrections), Bieber brought this ac-
tion. The district court promptly dismissed Bieber's
claims against the department as barred by the El-
eventh Amendment but permitted him to proceed as
to the remaining defendants. Bieber then asked the
court to enlist counsel to help him obtain evidence
that would support his claims. He also filed a
“Discovery Motion,” requesting that the district
court order the defendants to produce his knee
brace, dozens of records from his prison medical
file, and two videotapes allegedly made on Novem-
ber 27 by security cameras mounted in the strip cell.

**3 The district court denied Bieber's request for
counsel because he had not attempted to secure
private counsel and because the case appeared fac-
tually and legally straightforward. The judge,
however, did not rule on Bieber's discovery motion.
Then upon the defendants' motions, the court gran-
ted summary judgment on Bieber's medical-care
claims, concluding that Bieber had not established a
genuine issue whether he had an objectively serious
medical condition or whether the authorities acted
with deliberate indifference to that condition. But
with respect to Bieber's excessive-force claims, the
court determined that there was a triable question
whether Brown and Belz used force for the sole
purpose of causing harm to Bieber. So after quash-
ing subpoenas sent by Bieber to various doctors and
prison staff, the court held a jury trial on June 14.
The jury returned a special verdict finding that
Brown and Belz had not used excessive force.

On appeal Bieber offers no reason to think that the
district court improperly dismissed the Department
of Corrections. Nor does he explain how Secretary

Litscher was personally involved in any constitu-
tional wrongdoing. Boyce v. Moore, 314 F.3d 884,
888 (7th Cir.2002). Bieber's principal contentions
instead concern the grant of summary judgment on
his medical-care claims against Security Director
Boughton, Dr. Hasselhof, and Nurse Bartels, as
well as the district court's handling of his request
for counsel and motion for discovery. These argu-
ments are considered in turn.

To avoid summary judgment on his medical-care
claims, Bieber had to present evidence that prison
officials acted with deliberate indifference toward
his serious medical needs. Estelle v. Gamble, 429
U.S. 97, 104-06, 97 S.Ct. 285, 50 L.Ed.2d 251
(1976). He therefore needed to show that he had an
objectively serious medical condition and that pris-
on officials knew of a risk posed by the condition
and disregarded that risk. Farmer v. Brennan, 511
U.S. 825, 834-37, 114 S.Ct. 1970, 128 L.Ed.2d 811
(1994). Although the district court concluded that
Bieber had not presented sufficient evidence to
withstand summary judgment on either the object-
ive or subjective prongs of this test, we think that
with respect to the objective prong, at *718 least,
he did enough. The record reflects that without his
rigid brace Bieber's injured knee caused him signi-
ficant pain, and that by itself raises a triable ques-
tion whether he had an objectively serious medical
condition. Walker v. Benjamin, 293 F.3d 1030,
1039-40 (7th Cir.2002) (discussing cases involving
serious pain).

As for the subjective prong, Bieber contends that he
made the necessary showing in two ways. First,
Bieber says that the medical staff knew of and dis-
regarded the risk that his knee injury would worsen
by refusing to allow him to wear his knee brace.
Bieber's theory is that doctors outside the prison
system prescribed this device and the prison's staff
deliberately ignored those orders. See, e.g., Murphy
v. Walker, 51 F.3d 714, 720 (7th Cir.1995)
(removing a cast without a doctor's approval states
a claim for deliberate indifference); Lawson v. Dal-
las County, 286 F.3d 257, 263 (5th Cir.2002) (jail
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nurses acted with deliberate indifference by ignor-
ing doctor's orders).

*%4 [1] The problem is that Bieber has not supplied
evidence that either Security Director Boughton,
Dr. Hasselhof, or Nurse Bartels believed that the
brace was essential to treat his injury. The prison's
medical staff plainly knew that Bieber's knee, if left
unsupported, jeopardized his physical well-being.
The staff, however, gave Bieber an elastic sleeve as
a substitute for the brace because they believed that
metal in the brace posed a security risk. It may be
that the sleeve was inadequate-as Bieber's- physical
therapist suggested in December and as Dr. Smith
reiterated in April. Yet absent evidence that the de-
fendants were aware of the inadequacy, Bieber has
no claim. At most he has shown a difference of
medical opinion, which raises questions under tort
law but not the Constitution. Snipes v. DeTella, 95
F.3d 586, 591 (7th Cir.1996); see also Walker v.
Peters, 233 F.3d 494, 501 (7th Cir.2000).

[2] Bieber's second theory is that prison officials
have deliberately ignored his condition by delaying
surgery for his knee. Specifically, Bieber contends
that the defendants have canceled his appointments
with the orthopedic clinic and failed to obtain cop-
ies of his MRI. A delay in necessary treatment can
establish deliberate indifference, but only if
“verifying medical evidence” exists to show how
the delay adversely affected a patient's condition.
Langston v. Peters, 100 F3d 1235, 1240 (7th
Cir.1996) (emphasis and internal quotation omit-
ted). Here, however, it is not even clear that the
prison's medical staff was responsible for any
delays. After all, it was the clinic that canceled
Bieber's two appointments. And even if the prison
has held up surgery (by failing, for example, to ob-
tain the MRI results), Bieber has not introduced
medical evidence to show the effect-if any-of the
delay on his condition. Without such evidence,
Bieber could not overcome summary judgment on
his medical-care claims.

Tuming to the excessive-force claims, Bieber does
not argue that the jury verdict was unsupported by

the evidence. Nor could he make such an argument,
for he has not included a complete transcript of the
trial as part of the record on appeal. Fed. R.App. P.
10(b)(2); see LaFollette v. Savage, 63 F.3d 540,
544 (7th Cir.1995). Bieber's objection instead is
that the district court forced him to try the case
without a lawyer and thus denied him “effective as-
sistance of counsel.” There is of course no right to
effective legal assistance in civil cases. See, e.g,
Stanciel v. Gramley, 267 F.3d 575, 581 (7th
Cir.2001). But what Bieber apparently means is that
the district court denied him a fair trial by refusing
to recruit an attorney to help him *719 conduct dis-
covery and by ignoring his own “Discovery Mo-
tion.”

[3] Neither objection has merit. With respect to his
motion to enlist counsel, Bieber has offered no
evidence that he adequately tried to obtain private
counsel or that circumstances prevented his doing
so, so the district court did not abuse its discretion
by denying the request. Zarnes v. Rhodes, 64 F.3d
285, 288 (7th Cir.1995); Jackson v. County of
McLean, 953 F.2d 1070, 1072-73 (7th Cir.1992).
Bieber says that his efforts somehow were
“sabotaged” by Supermax employees. But he does
not elaborate on this contention or provide any
evidence for the charge, and without a developed
argument the point is waived. Fed. R.App. P.
28(a)(9); see Anderson v. Hardman, 241 F.3d 544,
545 (7th Cir.2001).

- *%5 [4] That leaves Bieber's argument that the dis-

trict court improperly ignored his discovery motion.
To obtain discovery, Bieber needed to serve his re-
quests on the defendants, which he allegedly did.
Then if the defendants refused to produce the re-
quested materials, he needed to file-after appropri-
ate notice-a motion to compel under Federal Rule
of Civil Procedure 37(a). Bieber did not take this fi-
nal step. Nor did he file an affidavit in support of a
request for additional time to respond to the defend-
ants' summary judgment motions. Fed.R.Civ.P.
56(f); DiCesare v. Stuart, 12 F.3d 973, 979 (10th
Cir.1993) (holding that unrepresented litigants have
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an obligation to seek extensions under Rule 56(f)).
Given that pro se plaintiffs, like counseled litigants,
must follow clear procedural rules, McNeil v.
United States, 508 U.S. 106, 113, 113 S.Ct. 1980,
124 L.Ed.2d 21 (1993); Gleash v. Yuswak, 308 F.3d
758, 761 (7th Cir.2002), we do not think that the
district court's handling of Bieber's discovery re-
quest provides a ground for reversal. :

AFFIRMED.
C.A.7 (Wis.),2003.
Bieber v. Wisconsin Dept. of Corrections

62 Fed.Appx. 714, 2003 WL 1870892 (C.A.7 (Wis.))

'END OF DOCUMENT
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H
This case was not selected for publication in the
Federal Reporter.

Not for Publication in West's Federal Reporter See
Fed. Rule of Appellate Procedure 32.1 generally
governing citation of judicial decisions issued on or
after Jan. 1, 2007. See also Ninth Circuit Rule 36-3.
(Find CTA9 Rule 36-3)

United States Court of Appeals,
Ninth Circuit.
Michael LERMA, Plaintiff-Appellant,
v.
J. BELL; H. Rippetoe, P.A.; D. Woodruff; Rogers,
Correctional Officer; M. Jones; R. Carpenter; M.E.
Roussopoulos, Lieutenant; G. Rodman, Defendants-
Appellees.
No. 00-15403.

Submitted Jan. 8, 200171,

FN1. The panel unanimously finds this
case suitable for decision without oral ar-
gument. See Fed. R.App. P. 34(a)(2).

Decided Jan. 24, 2001.

State prison inmate sued prison authorities for de-
liberate indifference to his serious medical needs.
The United States District Court for the Northern
District of California, Maxine M. Chesney, J., gran-
ted summary judgment for defendants, and appeal
was taken. The Court of Appeals held that: (1)
denial of inmate's use of elastic knee brace did not
constitute deliberate indifference to serious medical
need, and (2) prison officials could not be held li-
able for inmate's multiple cell reassignments, which
allegedly constituted deliberate indifference to his
medical needs, absent evidence that any individu-
ally named defendants were involved in reassign-
ments.

Affirmed.
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310 Prisons
31011 Prisoners and Inmates
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350H Sentencing and Punishment
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Prison officials' denial of inmate's use of elastic

knee brace did not constitute deliberate indifference

to serious medical need, given evidence that confis-

cation of brace was based on legitimate safety con-

cerns. U.S.C.A. Const.Amend. 8.

[2] Civil Rights 78 €~>1358

78 Civil Rights
7811 Federal Remedies in General
78k1353 Liability of Public Officials
78k1358 k. Criminal law enforcement;
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(Formerly 310k10)
Prison officials could not be held liable for inmate's
multiple cell reassignments, which allegedly consti-
tuted deliberate indifference to his medical needs,
absent evidence that any individually named de-
fendants were involved in reassignments. U.S.C.A.
Const.Amend. 8; 42 U.S.C.A. § 1983.
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78111 Federal Remedies in General
78k1441 Appointment of Counsel
78k1445 k. Criminal law enforcement;

prisons. Most Cited Cases

(Formerly 170Ak1951)
Denial of inmate's motion for appointment of coun-
sel was not abuse of discretion, in suit against pris-
on officials for deliberate . indifference to serious
medical need, absent demonstration of exceptional
circumstances. U.S.C.A. Const.Amend. 8.

[4] €=1951.32

170A Federal Civil Procedure
170AXV Trial
170AXV(A) In General
170Ak1951.32 k. Experts and others ap-
pointed to assist parties. Most Cited Cases
(Formerly 170Ak1951)
District court did not abuse its discretion by deny-
ing inmate's motion for independent medical exam-
ination in order to obtain different opinion as to
consequences of being denied knee brace; differ-
ence of opinion would not have established inmate's
claim of deliberate indifference to serious medical
needs, as confiscation was not based on lack of
medical need, but on legitimate safety concerns.
U.S.C.A. Const.Amend. 8.

*783 Appeal from the United States District Court
for the Northern District of California; Maxine M.
Chesney, District Judge, Presiding. D.C. No. CV-
92-01024-MMC. ‘

Before BEEZER, O'SCANNLAIN, and KLEIN-
FELD, Circuit Judges.

MEMORANDUM™“

FN2. This disposition is not appropriate for
publication and may not be cited to or by
the courts of this circuit except as may be
provided by 9th Cir. R. 36-3.

Page 2

**] Michael Lerma, a California state inmate, ap-
peals pro se the district. court's grant of summary
judgment in his 42 U.S.C. § 1983 action alleging
deliberate indifference to serious medical needs.
We have jurisdiction pursuant to 28 U.S.C. § 1291.
We review de novo the district court's grant of sum-
mary judgment, see Barnett v. Centoni, 31 F.3d
813, 815 (9th Cir.1994) (per curiam), and we af-
firm.

*784 [1] We conclude that the district court prop-
erly granted summary judgment to defendants on
Lerma's claim that denial of the use of an elastic
knee brace constituted deliberate indifference to a
serious medical need because the prison officials
presented evidence that the confiscation of the
brace was based on legitimate safety concerns. See
Whitley v. Albers, 475 U.S. 312, 321-22, 106 S.Ct.
1078, 89 L.Ed.2d 251 (1986) (holding that prison
officials should be accorded wide ranging defer-
ence in the adoption and execution of policies ne-
cessary to preserve internal order and maintain in-
stitutional security).

[2] The district court properly granted summary
judgment on Lerma's claim that several cell reas-
signments constituted deliberate indifference to his
medical needs because Lerma failed to present
evidence that any of the individual defendants were
involved in the reassignments. See Leer v. Murphy,
844 F.2d 628, 633 (9th Cir.1988) (stating that a
prisoner must set forth specific facts as to each in-
dividual defendant's deliberate indifference).

[3] The district court did not abuse its discretion by
denying Lerma's motion for appointment of counsel
because he did not demonstrate exceptional circum-
stances. See Terrell v. Brewer, 935 F.2d 1015, 1017
(9th Cir.1991).

[4] The district court did not abuse its discretion by
denying Lerma's motion for an independent medical
examination because Lerma sought the exam to ob-
tain a different opinion as to the consequences of
being denied a knee brace. Because a difference of
opinion does not establish deliberate indifference to
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serious medical needs, see Sanchez v. Vild 891
F.2d 240, 242 (9th Cir.1989), Lerma failed to show
the requisite good cause for the district court to
grant his motion, see Schlagenhauf v. Holder, 379
U.S. 104, 118, 85 S.Ct. 234, 13 L.Ed.2d 152 (1964) .

The district court did not abuse its discretion by
denying Lerma's motion to conduct additional dis-
covery. See Conkle v. Jeong, 73 F.3d 909, 915 (9th
Cir.1995).

Appellees’ motion to strike the declarations of
Manuel Zarate, dated March 15, 2000, and Michael
Lerma, dated April 9, 2000, filed in support of
Lerma's brief on appeal is granted. See United
States v. Elias, 921 F.2d 870, 874 (9th Cir.1990)
(stating that documents not presented to the district
court are not part of the record on appeal).

AFFIRMED.

C.A.9 (Cal.),2001.

Lermav. Bell

2 Fed.Appx. 782,2001 WL 68331 (C.A.9 (Cal.))

END OF DOCUMENT
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United States District Court,
E.D. California.
Lawrence WILLIAMS, Plaintiff,
v.
COUNTY OF SACRAMENTO SHERIFF'S DE-
PARTMENT, et al., Defendants.
No. CIV S-03-2518 FCD DAD P.

Aug. 22, 2007.
Lawrence - Williams, Soledad, CA, pro se.

Jonathan B. Paul, Moreno & Rivera, LLP, Sacra-
mento, CA, for Defendants.

ORDER AND FINDINGS AND RECOMMENDA-
TIONS

DALE A. DROZD, United States Magistrate Judge.

*] Plaintiff is a state prisoner proceeding pro se
with a civil rights action pursuant to 42 U.S.C. §
1983. Before the court is a motion for summary
judgment, or in the alternative, motion for summary
adjudication of issues brought on behalf of defend-
ants Bacoch, Dickerson, Douglas, and Murray. ™!
Also before the court is defendants' motion to strike
plaintiff's lodging of a Sheriff's Department Internal
Affairs report and plaintiff's request for sanctions.

FNI1. Defendants Zwolinski, Johnson and
Powell do not join in the motion.

AMENDED COMPLAINT

Plaintiff filed his complaint on December 3, 2003.
On March 25, 2004, the court dismissed the com-
plaint and granted plaintiff leave to file an amended
complaint that provided specific allegations con-
cerning the acts of each named defendant. Plaintiff

© 2010 Thomson Reuters. No Claim to Orig. US Gov, Works.
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was also provided the legal standard governing an
excessive force claim. Plaintiff filed his amended
complaint on April 22, 2004. On July 1, 2004, the
court found service of the amended complaint was
appropriate on defendants Dickerson, Douglas, Ba-
coch, Zwolinski, Murray, Johnson, and Powell.F2

FN2. The court did not find service appro-
priate on defendant Sheriff Lou Blanas.
See Order filed 7/1/04 at 2.

In his amended complaint, plaintiff alleges that on
May 11, 2003, he and fifteen other inmates were at-
tacked by deputies at the Sacramento County Main
Jail. (Am. Compl. at 3.) The incident occurred after
plaintiff and the other inmates were brought in
early from their outdoor recreation. (/d) The in-
mates asked to speak to the sergeant. (/d.) Defend-
ant officers Douglas and Dickerson stated that the
inmates could lock down the easy way or the hard
way. ({d.) Defendant Sergeant Zwolinski and sever-
al officers entered the pod shouting commands and
using vulgar language. (Jd. at 4.) Defendant Zwol-
inski ordered the inmates to get on the wall. (/d.)
Plaintiff turned to go to the wall but because of-
ficers were passing in front of him, he stopped. (/d)
Defendant Zwolinski grabbed plaintiff by the collar
and threw plaintiff ten to twelve feet, causing
plaintiff to hit his head on the wall. (/d) Plaintiff
was dazed and felt something run down his face. (
Id) An inmate in his cell told plaintiff that he was
bleeding and put some toilet paper under the door
for plaintiff to use. (/d) Plaintiff asked defendant
officer Bacoch if he could pick up the toilet paper
to stop the bleeding. (/d) Defendant Bacoch
answered, “you need to shut up,” and when plaintiff
asked to see the doctor, defendant Bacoch replied,
“you're not dead and you need to just shut up and
do as you're told .” (Id. at 4-5.) Defendant Bacoch
did not notify anyone that plaintiff needed medical
attention. (/d at 5.) Defendant Zwolinski then in-
structed officers to remove plaintiff from the area
and defendant officer Dickerson grabbed plaintiff's
right arm and took plaintiff to a classroom. (/d)

EXHIBIT
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Plaintiff was rushed to the floor by defendant Dick-
erson and another officer. (Id) They attempted to
hog-tie plaintiff's legs, put a knee on his back and a
foot on his neck. (/d) Plaintiff heard shouting and
did not know it was directed to him. (/d) Because
he did not answer or acknowledge that he under-
stood the officers’ commands, his arms were lifted
up toward his head until they popped and plaintiff
cried out in pain. (/d) Plaintiff contends that the
abuse lasted ten minutes or longer. (Id) Plaintiff
was taken to the nurse and she stitched two lacera-
tions on his face. (Id) Plaintiff contends that both
his wrists were badly bruised and that he lost feel-
ing in his hands. (/d) Defendant Murray conducted
the rule violation hearing and had plaintiff placed in
the “hole” for five days and placed on a disciplin-
ary diet for three days. (Id) Defendant Murray dis-
regarded the fact that plaintiff was on a special diet.
(Id)) Defendant Lt. Powell issued a false report and
claimed that plaintiff was lying. (/d) Defendant
Sergeant Johnson was present during the entire in-
cident and made no effort to control or discipline
any of the officers who were violating jail policy. (
1d)

MOTION FOR SUMMARY JUDGMENT/
ADJUDICATION OF ISSUES

1. Summary Judgement Standards Under Rule 56

*2 Summary judgment is appropriate when it is
demonstrated that there exists “no genuine issue as
to any material fact and that the moving party is en-
titled to a judgment as a matter of law.”
Fed.R.Civ.P. 56(c).

Under summary judgment practice, the moving party

always bears the initial responsibility of inform-
ing the district court of the basis for its motion,
and identifying those portions of “the pleadings,
depositions, answers to interrogatories, and ad-
missions on file, together with the affidavits, if
any,” which it believes demonstrate the absence

Page 2

of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106
S.Ct. 2548, 91 L.Ed2d 265 (1986) (quoting
Fed.R.Civ.P. 56(c)). “[W]here the nonmoving party
will bear the burden of proof at trial on a disposit-
ive issue, a summary judgment motion may prop-
erly be made in reliance solely on the ‘pleadings,

" depositions, answers to interrogatories, and admis-

sions on file.” “ Id Indeed, summary judgment
should be entered, after adequate time for discovery
and upon motion, against a party who fails to make
a showing sufficient to establish the existence of an
element essential to that party's case, and on which
that party will bear the burden of proof at trial. See
id at 322. “[A] complete failure of proof concem-
ing an essential element of the nonmoving party's
case necessarily renders all other facts immaterial.”
Id . In such a circumstance, summary judgment
should be granted, “so long as whatever is before
the district court demonstrates that the standard for
entry of summary judgment, as set forth in Rule
56(c), is satisfied.” Id. at 323.

If the moving party meets its initial responsibility,
the burden then shifis to the opposing party to es-
tablish that a genuine issue as to any material fact
actually does exist. See Matsushita Elec. Indus. Co.
v. Zenith Radio Corp., 475 U.S. 574, 586, 106 S.Ct.
1348, 89 L.Ed.2d 538 (1986). In attempting to es-
tablish the existence of this factual dispute, the op-
posing party may not rely upon the allegations or
denials of its pleadings but is required to tender
evidence of specific facts in the form of affidavits,
and/or admissible discovery material, in support of
its contention that the dispute exists. See
Fed.R.Civ.P. 56(e); Matsushita, 475 U.S. at 586 n.
11. The opposing party must demonstrate that the
fact in contention is material, i.e., a fact that might
affect the outcome of the suit under the governing
law, see Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986);
T.W. Elec. Serv., Inc. v. Pacific Elec. Contractors
Ass'n, 809 F.2d 626, 630 (9th Cir.1987), and that
the dispute is genuine, i.e., the evidence is such that
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a reasonable jury could return a verdict for the non-
moving party, see Wool v. Tandem Computers, Inc.,
818 F.2d 1433, 1436 (9th Cir.1987).

In the endeavor to establish the existence of a factu-
al dispute, the opposing party need not establish a
material issue of fact conclusively in its favor. It is
sufficient that “the claimed factual dispute be
shown to require a jury or judge to resolve the
parties’ differing versions of the truth at trial.”
TW. Elec. Serv., 809 F.2d at 631. Thus, the
“purpose of summary judgment is to ‘pierce the
pleadings and to assess the proof in order to see
whether there is a genuine need for trial.’ “ Mat-
sushita, 475 U .S. at 587 (quoting Fed.R.Civ.P.
56(e) advisory committee's note on 1963 amend-
ments).

*3 In resolving the summary judgment motion, the
court examines the pleadings, depositions, answers
to interrogatories, and admissions on file, together
with the affidavits, if any. Fed.R.Civ.P. 56(c). The
evidence of the opposing party is to be believed.
See Anderson, 477 U.S. at 255. All reasonable in-
ferences that may be drawn from the facts placed
before the court must be drawn in favor of the op-
posing party. See Matsushita, 475 U.S. at 587. Nev-
ertheless, inferences are not drawn out of the air,
and it is the opposing party's obligation to produce
a factual predicate from which the inference may be
drawn. See Richards v. Nielsen Freight Lines, 602
F.Supp. 1224, 1244-45 (E.D.Cal.1985), qff'd, 810
F2d 898, 902 (9th Cir.1987). To demonstrate a
genuine issue, the opposing party “must do more
than simply show that there is some metaphysical
doubt as to the material facts .... Where the record
taken as a whole could not lead a rational trier of
fact to find for the nonmoving party, there is no
‘genuine issue for trial.” “ Matsushita, 475 U.S. at
587 (citation omitted).

Finally, “[a] scintilla of evidence or evidence that is
merely colorable or not significantly probative does
not present a genuine issue of material fact” pre-
cluding summary judgment. Addisu v. Fred Meyer,
Inc., 198 F.3d 1130, 1134 (9th Cir.2000). See also
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Summers v. A. Teichert & Son, Inc., 127 F.3d 1150,
1152 (9th Cir.1997). On summary judgment the
court is not to weigh the evidence or determine the
truth of the matters asserted but must only determ-
ine whether there is a genuine issue of material fact
that must be resolved by trial. See Summers, 127
F.3d at 1152. Nonetheless, in order for any factual
dispute to be genuine, there must be enough doubt
for a reasonable trier of fact to find for the plaintiff
in order to defeat a defendant's summary judgment
motion. See Addisu, 198 F.3d at 1134.

On July 21, 2004, the court advised plaintiff of the
requirements for opposing a motion pursuant to
Rule 56 of the Federal Rules of Civil Procedure.
See Rand v. Rowland, 154 F.3d 952, 957 (Sth
Cir.1998) (en banc); Klingele v. Eikenberry, 849
F.2d 409 (9th Cir.1988). '

II. Defendants’ Motion for Summary Judgment/Sum-
mary Adjudication™

FN3. See Court Document No. 75.

Defendants argue that under the holding in Saucier
v. Katz, 533 U.S. 194, 121 S.Ct. 2151, 150 L.Ed.2d
272 (2001), they are entitled to qualified immunity
because their alleged malfeasance does not rise to
the level of a constitutional violation. (Mot. for
Summ. J. (MSJ) at 8.)

A. Medical Care Claim

Defendants argue that defendants Bacoch, Dicker-
son and Murray were not deliberately indifferent to
plaintiff's medical care as prohibited by the Four-
teenth Amendment. Defendants note that plaintiff
alleges that defendants Bacoch and Dickerson
delayed medical treatment of his facial lacerations.
However, defendants argue that plaintiff was seen

* by medical staff within ten to fifteen minutes after

he was injured and that plaintiff has not demon-
strated that any delay in treatment resulted in fur-
ther injury. (Id. at 10.) Therefore, defendants assert
that defendant Bacoch is entitled to summary judg-
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ment and should be dismissed from this suit, and
that defendant Dickerson is entitled to summary ad-
judication of plaintiff's claim of deliberate indiffer-
ence to his serious medical needs.

*4 As to defendant Murray, who ordered that
plaintiff receive a disciplinary diet, defendants as-
sert that at his deposition plaintiff admitted that he
was not on any medically prescribed diet when the
disciplinary diet was ordered. (/d) Moreover, de-
fendants argue, there are no medical records con-
firming that plaintiff was on a medically prescribed
diet in May of 2003. (/d. at 11.) Since plaintiff did
not face a substantial risk of serious harm and de-
fendant Murray was unaware of facts from which
he could draw an inference that plaintiff would be
exposed to a substantial risk of serious harm if
placed on a disciplinary diet, it is argued that de-
fendant Murray is entitled to summary judgment in
his favor. (/d.) .

B. Defendant Douglas

Defendants argue that plaintiff cannot state a cog-
nizable claim against defendant Douglas because
there is no causal link between defendant Douglas'
calling the inmates in from outdoor recreation and
the alleged use of excessive force and deliberate in-
difference to serious medical needs. (/d) Defend-
ants contend that at his deposition, plaintiff admit-
ted that defendant Douglas' only involvement in
this incident was to call the inmates in from their
outdoor recreation and order them to lock down pri-
or to the arrival of support officers to the floor. (Id)
There is no allegation that defendant Douglas
struck plaintiff or that defendant Douglas denied,
delayed or interfered with plaintiff's medical treat-
ment. (/d) Therefore, defendants argue that defend-
ant Douglas is entitled to summary judgment in his
favor.

IIL. Plaintiff's Opposition™*

FNA4. See Court Document No. 81.
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On October 25, 2006, plaintiff filed a document
styled, “Statement Of Genuine Issues Of Material
Facts By Opposing Party Of Defendent's [sic] Mo-
tion For Summary Judgment/Adjudication Of Is-
sues,” which the court construes as plaintiff's op-
position to the pending motion for summary judg-
ment.

A. Medical Care Claim

Plaintiff argues that deliberate indifference to seri-
ous medical needs exists if a defendant denies,
delays, or intentionally interferes with medical
treatment. (/d at 8.) Plaintiff contends that during
an interview by Internal Affairs, defendant Bacoch
admitted that she observed plaintiff bleeding but
decided that plaintiff did not need immediate med-
ical attention. (/4 at 8.) Plaintiff attaches portions
of the transcript from defendant Bacoch's interview
with internal affairs investigators in which she
provides the following description of the incident:

When they were in outdoor rec. They came in,
they all refused to lock down they all sat down
decided to have day room, some of them got in
the shower, had a grand ol' time. We were called
to respond, we all stormed in both doors told
everybody drop whatever they had and get up
against the wall and face the wall, trying to se
who the major players were I .... I suppose. Um

.. most of the inmates complied, some did not
some just sat there refused to get up and you
know made no acknowledgment of the officers at
all. I believe Mr. Williams who's one of the ones
it was, as I recall he was .... I don't remember
who grabbed him I .... I remember he was .... I
believe he was grabbed by the shirt and walked
over to the wall and the whole way he was resist-
ing and trying to pull away and um .... he was put
on the wall and told to face the wall and be quiet
and um .... at that point he told me that “I've got
blood on my face I need .... I need a tissue” and
when I looked at his face he had a little bit of
blood runnin' down his face but it wasn't excess-
ively bleeding, it looked like it was already start-
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ing to dry and I told him you “this is not the time
we'll .... we'll get your face looked at, its gonna
be a minute” because there were still, there were
still inmates resisting all over you know continu-
ously through the pod they were still putting
people up against the wall. The guy wasn't bleed-
ing profusely, he wasn't gonna die and so um .... I
told him you know “turn around, be quiet you're
fine its just a little bit of blood, its not even
bleeding anymore” and he kept turning around
telling me “this is bullshit” “you guys are ridicu-
lous” “you guys can't do this” and he kept taking
his hands out of his pants and I told him probably
four or five times you known “you need to bury
your hands, keep your hands in your pants” and
at one point I put my hand on his back and you
know, kinda pushed him a little bit forward and
said “you need to turn around and face the wall”
cause he was turning the upper half of his torso
and his body towards me to yell at me and uh ....
I heard somebody say you know “get him out of
here, he's causing a problem” cause he was still
yelling “you guys can't do this” “this is ridicu-
lous” and they took him out and that's .... that's
all I remember.

*5(ld, Ex. D, at2.)

Plaintiff argues that defendant Bacoch's delay in
obtaining medical treatment for his injury was for
non-medical reasons and violated his constitutional
rights. (Jd. at 9.) Plaintiff also argues that defendant
Bacoch failed to inform her superiors that plaintiff
needed medical attention and interfered with his
medical care by making a medical diagnosis about
plaintiff's head injury when she was unqualified to
do so. (Id. at 8-9.)

As for defendant Murray, plaintiff contends that he
informed defendant Murray about his special diet
but defendant Murray nonetheless ordered that
plaintiff be placed on a disciplinary diet. (/d at
3-4.) Plaintiff provides a copy of a special diet or-
der issued on December 29, 2002 by Dr. Jeff Rose,
a dentist with the Sacramento County Medical Sys-
tems, Correctional Health Services. (Pl's Suppl.

2010 Pags 3 44
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Opp'n, filed 6/18/07, Ex. C.) The special diet order,
however, directed only that plaintiff receive a soft
food diet for three days. Plaintiff contends that he
was unaware that the order was issued for a short
duration and that, in fact, the main jail kitchen con-
tinued to send him the special diet until he was
transferred on September 29, 2003. (Oppn at 4,
10.) Plaintiff contends that since there is conflicting
evidence about the diet that was ordered for him
and because defendants failed to carry their burden
of proof, the summary judgment motion should be
denied as to defendant Murray. (Opp'n at 10.)

As to defendant Dickerson, plaintiff disputes de-
fendants' argument that the delay in receiving med-
ical treatment did not cause him further injury.
Plaintiff contends that his medical records show
that he was treated for neck and back pain as well
as treated for facial lacerations. (Jd. at 11.) Plaintiff
asserts that he suffered “additional abuse to his
wrist, busted lip, at the hand of Deputy Dickerson.”
(Id) Plaintiff also argues that he was bleeding for
fifteen to twenty minutes from his facial lacerations
and that defendant Dickerson has made contradict-
ory statements about whether plaintiff was bleed-
ing. (Id. at 11.) In this regard, plaintiff attaches a
portion of the interview of defendant Dickerson by
Sergeant Woo from Internal Affairs. Therein, Ser-
geant Woo asked whether there was any sign of
blood on the ground after plaintiff was removed
from the floor and defendant Dickerson answered,
“I didn't see any blood.” (Id, Ex. E, at 10.)

Plaintiff also contends that the defendants have
made contradictory statements about whether the
force used was necessary when plaintiff was in the
classroom, on the ground, and handcuffed.

B. Defendant Douglas

Plaintiff asserts that when defendant Douglas was
interviewed by Internal Affairs, he stated that he
was standing next to defendant Zwolinski when
plaintiff was grabbed and directed to the wall. (/d
at 3, 11-12.) Because defendant Douglas failed to
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intervene, and in fact aided in the wrongful act of
Sgt. Zwolinski,” plaintiff contends that defendant
Douglas is a “joint tortfeasor[ ] and share[s] consti-
tutional responsibility.” (Id. at 3, 12.)

IV. Defendants' Reply™s
FN35. See Court Document No. 82.

*6 Defendants argue that plaintiff's opposition fails
to comply with Local Rule 56-260(b) which re-
quires the opposing party to specifically admit or
deny the moving party's statement of undisputed
facts and to provide citations to specific documents
which support denial of the summary judgment mo-
tion. (Reply at 1-2.) Nevertheless, defendants argue
that whether plaintiff was a convicted felon/parole
violator or a pretrial detainee, the legal standards
goveming claims under the Eighth and Fourteenth
Amendments require him to establish that defend-
ants were deliberately indifferent to his serious
medical needs. (/d. at 3.) Defendants also argue that
plaintiff's factual propositions in his statement of
undisputed facts are contrary to plaintiff's statement
of claim in his amended complaint. (/d. at 2.)

Second, in response to plaintiff's contention that de-
fendant Douglas was present “when unnecessary
force was used against Mr. Williams and failed to
intervene as Sgt. Zwolinski threw Mr. Williams”
(Opp'n at 3), defendants contend that plaintiff's reli-
ance on the internal affairs interview of defendant
Douglas is unfounded. (Reply at 2.) As to plaintiff's
contention that defendant Douglas aided and con-
spired in the “wrongful act of Sgt. Zwolinski”
(Opp'n at 3), defendants argue that plaintiff offers
no evidence to support this assertion and has not al-
leged a conspiracy in his complaint. (Reply at 2.) In
addition, defendants argue that the internal affairs
interview of defendant Douglas does not evidence

an agreement or concerted action among the de- -

fendants. (Id)

Third, as to plaintiff's allegation about his special
diet, defendants argue that plaintiff failed to submit

Case 1:10-cv-22183-JLK Document 34-1 Entered on FLSD Docket 11/30/2010 Baggé obléf
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any supporting exhibits or other evidence with his
opposition, and that plaintiff's assertions, in fact,
support defendants' contention that plaintiff was not
receiving a medically prescribed diet when the dis-
ciplinary diet was ordered. (/d. at 3.)

Lastly, defendants argue that with respect to the
medical care claim brought against defendant Ba-
coch, plaintiff has failed to present any evidence
that the alleged 10-15 minute delay in obtaining
medical treatment resulted in further injury. (/d. at
4.) Defendants argue that plaintiff's opposition also
fails to show that defendant Dickerson intentionally
delayed medical treatment for plaintiff. (Jd) As to
his claim against defendant Murray, defendants
contend that plaintiff admits that his special soft
diet was prescribed by his dentist some five months
before the incident in question and was for a mere
three days in duration. (/4. at 5.) Defendants argue
that plaintiff cannot establish that he faced a sub-
stantial risk of serious harm at the time the discip-
linary diet was imposed by defendant Murray or
that defendant Murray could have drawn the infer-
ence of serious risk of harm to plaintiff when he
imposed the disciplinary diet. (Jd) As to any con-
spiracy involving defendant Douglas, defendants
argue that this claim was never alleged in plaintiff's
amended complaint and that he has failed to present
any evidence of a conspiracy. (/d.) In any event, the
statements defendant Douglas provided to the in-
ternal affairs investigators which plaintiff refers to
in his opposition to the summary judgment motion,
fail to provide any support for a conspiracy claim. (
Id) Defendants contend that the evidence instead
suggests that defendant Douglas did not witness de-
fendant Zwolinski's alleged use of excessive force.
({d at 6.) In this regard, defendant Douglas stated
to investigators, “I don't know which wall he
[Zwolinski] took him to cause I was going off to se-
cure other inmates by that time.” (/d.; Opp'n, Ex. B
at 5.) Defendants argue that since Douglas was se-
curing other inmates when the alleged incident took
place between plaintiff and defendant Zwolinski,
defendant Douglas is not responsible for failing to
intervene in something he did not witness. (Reply at
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6.)

V. Plaintiff's Supplemental Opposition™s
FN6. See Court Document No. 108.

*7 In his supplemental opposition, plaintiff con-
tends that he conducted discovery and requested
that defendant Powell produce the bed card which
would have verified plaintiffs injuries as well as
the special diet he was receiving. (Suppl. Opp'n at
4.) Plaintiff argues that defendants did not produce
the bed card and that defendant Murray failed to
produce any evidence showing that plaintiff was on
a non-medical diet. (/d.) Plaintiff contends that he
informed Murray about his special diet and that al-
though defendant Murray stated he had checked in-
to plaintiff's diet, he did not indicate where he had
checked. (/d at 5.) Although confusing, it appears
that plaintiff is arguing that if defendant Murray
had checked the bed card, defendant Murray would
have determined that plaintiff was on a special diet.
Plaintiff also contends that his testimony at his de-
position should not be determinative because at that
time, plaintiff was sick and taking pain and other
medications. (Id. at 4-5.)

As to defendant Douglas, plaintiff contends that
when interviewed by internal affairs, defendant
Douglas stated he had witnessed the “full event of
May 11, 2003, 5 east, 300 pod., and states the in-
mates requested to speak to the Sergeant.” (Id. at 5.)

V1. Defendants' Reply to the Supplemental Opposi-
tion™7

FN7. See Court Document No. 109.

Defendants argue that plaintiff has now admitted in
his supplemental opposition that it was kitchen staff
who voluntarily continued to provide plaintiff with
a soft diet and that he was not under a doctor's pre-
scription for a special diet when defendant Murray
ordered that he receive a disciplinary diet. (Defs.'
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Reply at 2.) Thus, defendants argue, plaintiff can-
not establish that he faced a substantial risk of seri-
ous harm or that defendant Murray in fact drew
such an inference when he ordered the disciplinary
diet. (Id.)

Defendants argue that plaintiff has not presented
any evidence of defendant Douglas' individual liab-
ility with respect to any of plaintiff's claims. (/d)
Defendants contend that when plaintiff merely al-
leges that defendant Douglas witnessed the events

. of May 11, 2003, he is seeking to impose group li-

ability which is not recognized under the law. (/d.)

Finally, defendants contend that plaintiff's assertion
that his deposition testimony is unreliable because
he was ill and on pain medications and antibiotics
is a sham and merely a strategic attempt on
plaintiff's part to preclude entry of summary judg-
ment. (Id at 3.) Defendants contend that plaintiff
was questioned about his illnesses and the medica-
tion he had taken on the morning of his deposition.
(Id) Plaintiff responded that he had merely taken
three aspirin for a headache and that he was tired
because he did not sleep well. (I/d) Moreover, be-
fore the deposition began and again at its conclu-
sion, plaintiff testified without reservation that he
had provided honest and accurate testimony as best
as he could. (Id.)

VII. Analysis

A. Plaintiff's Claim of Inadequate Medical Care
Brought Against Defendants Bacoch, Dickerson
and Murray

*8 Plaintiff asserts that his right to receive adequate
medical care derives from the Eighth Amendment
rather than the Fourteenth Amendment because he
was not a pretrial detainee on May 11, 2003. Al-
though the record is not clear regarding plaintiff's
status on the date in question, legal standards ap-
plicable to a medical care claim under the Eighth
Amendment and Fourteenth Amendment are essen-
tially the same. As the Ninth Circuit has observed:
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With regard to medical needs, the due process
clause imposes, at a minimum, the same duty the
Eighth Amendment imposes: persons in custody
ha[ve] the established right to not have officials
remain deliberately indifferent to their serious
medical needs.

Gibson v. County of Washoe, Nevada, 290 F.3d
1175, 1187 (9th Cir.2002) (internal quotation marks
omitted).

A plaintiff claiming constitutionally deficient med-
ical care must prove that he suffered a serious med-
ical condition and that defendants were deliberately
indifferent to his serious medical needs. Estelle v.
Gamble, 429 U.S. 97, 106, 97 S.Ct. 285, 50
L.Ed.2d 251 (1976). A medical need is deemed ser-
ious if the failure to treat the condition could result
in significant injury or the “unnecessary and wan-
ton infliction of pain.” McGuckin v. Smith, 974
F.2d 1050, 1059 (9th Cir.1992) (citing Estelle, 429
U.S. at 104). Deliberate indifference may be satis-
fied by showing “(a) a purposeful act or failure to
respond to a prisoner's pain or possible medical
need and (b) harm caused by the indifference.” Jett
v. Penner, 439 F.3d 1091, 1096 (9th Cir.2006)
(citing McGuckin, 974 F.2d at 1060). Deliberate in-
difference requires “a state of mind more blame-
worthy than negligence” and “requires ‘more than
ordinary lack of due care for the prisoner's interests
or safety.” « Farmer v. Brennan, 511 U.S. 825, 835,
114 S.Ct. 1970, 128 L.Ed.2d 811 (1994) (quoting
Whitley v. Albers, 475 U.S. 312, 319, 106 S.Ct.
1078, 89 L.Ed.2d 251 (1986)). Mere ‘indifference,’
‘negligence,” or ‘medical malpractice’ will not sup-
port this cause of action.” Broughton v. Cutter
Laboratories, 622 F.2d 458, 460 (9th Cir.1980)
(citing Estelle, 429 U.S. at 105-06).

According to the jail incident report citing plaintiff
for insubordination/ disobedience, the incident in
question occurred at 2020 hours on May 13, 2003.
(Am. Compl. at 7.) Plaintiff's medical records in-
dicate that he was seen by inedical staff at 2035
hours, or within fifteen minutes after the incident
occurred. (Opp'n, Ex. F; MSJ, Ex. C.) The medical
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records indicate that plaintiff suffered from a
“minor laceration” to. his right cheek bone and right
upper eyelid area. (/d.) Plaintiff did not at that time
report any loss of consciousness and it was noted
by medical staff that he was alert and oriented. (/d.)
His laceration was “steri-stripped,” plaintiff was
advised not to remove the steri-strip and to avoid
washing his face until he was seen by the doctor in
the morning. (/d.) Plaintiff was also given 800 mg.
of Motrin. (Id.)

Plaintiff does not challenge the medical care he re-

ceived, but instead claims only that defendant Ba-
coch should have sought immediate medical care
for him. In this regard, plaintiff argues that defend-
ant Bacoch was aware that he was bleeding and that
she was not qualified to make a medical decision
that delayed his treatment. Deliberate indifference “
‘may appear when prison officials deny, delay or
intentionally interfere with medical treatment [.]”
McGuckin, 974 F.2d at 1059) (quoting Hutchinson
v. United States, 838 F.2d 390, 394 (9th Cir.1988)).
Where a prisoner is alleging a delay in receiving
medical treatment, the delay must have led to fur-
ther harm in order for the prisoner to state a cogniz-
able claim of deliberate indifference to a serious
medical needs. Id. at 1060 (citing Shapely v.
Nevada Bd. of State Prison Comm'rs, 766 F.2d 404,
407 (9th Cir.1985)). Here, plaintiff has presented
no evidence that he suffered harm as a result of the
mere fifteen minute delay in his receiving medical
attention for his cut. The medical assessment de-
termined that plaintiff had a “minor laceration” and
that he was alert and oriented. As defendant Bacoch
explained to the internal affairs investigator, she
observed that plaintiff was not bleeding excess-
ively, that the blood was already starting to dry and
that inmates were still being secured at that time so
she told plaintiff, “this is not the time we'll .... we'll
get your face looked at, its gonna be a minute[.]”
(Opp'n, Ex. D at 2.) Plaintiff merely asserts that he
had facial lacerations and that defendant Bacoch
was aware that he was bleeding. This factual allega-
tion is insufficient to support a claim that defendant
Bacoch was deliberately indifferent to plaintiff's
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medical condition. The evidence indicates that de-
fendant Bacoch briefly delayed taking plaintiff to
the medical clinic due to security concems, not be-
cause she knew of and chose to disregard an ex-
cessive risk to plaintiff's health.

*9 Plaintiff has failed to establish that there is a
genuine issue as to whether defendant Bacoch was
deliberately indifferent to plaintiff's medical condi-
tion. Because of plaintiff's complete failure of proof
concerning this essential element of his claim, sum-
mary judgment should be granted in favor of de-
fendant Bacoch.

The court also finds that summary judgment should
be granted in favor of defendant Murray. Plaintiff
has submitted no evidence that he had a medical
condition requiring that he remain on a soft food
diet. Likewise plaintiff has failed to present evid-
ence that the disciplinary diet imposed was harmful
to his health in any way. The fact that plaintiff, ap-
parently in error, happened to be receiving a special
diet at the time the disciplinary diet was ordered is
irrelevant. Plaintiff has not shown that he suffered
from a serious medical condition which was ad-
versely affected by the imposed disciplinary diet.
Again in this regard, since plaintiff has failed to es-
tablish the existence of an essential element of his
inadequate medical care claim against defendant
Murray, summary judgment should be granted in
favor of defendant Murray.

Finally, as to defendant Dickerson, the defendants'
motion seeks summary adjudication only as to the
plaintiff's claim of inadequate medical care and not
to his excessive force claim. In opposition to de-
fendants' motion, plaintiff disputes the contention
that defendant Dickerson was unaware that plaintiff
was bleeding. (Opp'n at 11.) Plaintiff refers to the
internal affairs interview of defendant Dickerson
during which the following exchange took place:

WOO: You didn't see any officer using excessive
force against Williams without any provocation?

DICKERSON: Absolutely not .... no.

Page 9

WOQ: Was there any sign of blood on the ground
after he was removed from the floor?

DICKERSON: I didn't see any blood.
(d, Bx. E, at 10.)

As set forth above, summary judgment is appropri-
ate when there is a complete failure of proof by the
non-moving party with respect to an essential ele-
ment of his case. Again in this instance, plaintiff
has not provided any evidence that would support a
conclusion that defendant Dickerson was deliber-

" ately indifferent to plaintiff's medical condition. See

Addisu, 198 F.3d at 1134 (for any factual dispute to
be genuine, there must be enough doubt for a reas-
onable trier of fact to find for the plaintiff in order
to defeat a defendant's summary judgment motion).
Indeed, defendant Dickerson's statement to internal
affairs supports summary adjudication in his favor.
Plaintiff offers no evidence other than this state-
ment in support of his claim that defendant Dicker-
son was deliberately indifferent to his medical care.
Since plaintiff has completely failed to present
evidence with respect to an essential element of his
inadequate medical care claim against Dickerson,
summary adjudication in favor of defendant Dicker-
son should be granted.

B. Defendant Douglas

*10 Defendants argue that plaintiff admitted at his
deposition that the only role defendant Douglas had
in the May 2003 incident was that he called the in-
mates in from outdoor recreation and ordered them
to lock down. ™ In this regard, plaintiff testified
at his deposition as follows:

FN8. The court is not persuaded by
plaintiff's argument that his deposition
testimony is unreliable because at the time
of his deposition “he was very sick and on
five different types of pain and antibiotics
which may have impared [sic] plaintiff's
reasoning.” (Suppl. Opp'n at 4-5.) Even a
plaintiff's sworn affidavit contradicting his

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx?sv=Split&prft=HTMLE&fn=_top&mt=... 11/30/2010



52

Not Reported in F.Supp.2d, 2007 WL 2433221 (E.D.Cal.)

(Cite as: 2007 WL 2433221 (E.D.Cal.))

prior deposition testimony cannot alone
defeat a defendant's summary judgment
motion. See Radobenko v. Automated
Equipment Corp., 520 F.2d 540, 543-44
(Oth Cir.1975); see also Yatzus v. Ap-
poquinimink School Dist, 458 F.Supp.2d
235, 247 (D.Del.2006) (“The ‘sham affi-
davit’ doctrine refers to the trial courts
practice of disregarding an offsetting affi-
davit that is submitted in opposition to a
motion for summary judgment when the
affidavit contradicts the affiant's prior de-
position testimony. When considering a
motion for summary judgment, a trial court
should consider both the deposition testi-
mony and the affidavit, with greater reliab-
ility attributed to the deposition. Summary
judgment may be granted based upon the
deposition testimony if the court is satis-
fied that the issue potentially created by
the affidavit is not genuine.”)

Q [Defendants' counsel]. Okay. Now, Deputy
Douglas, you've named him as a defendant?

A [Plaintiff]. Yes.

Q. Deputy Douglas. never used any force against
you, right?

A. No.

Q. What are you suing Deputy Douglas for?

A. As per-because of the fact that all officers, be- -

cause of the fact that they were there, becomes
torturers and the fact their failure to stop or inter-
cede and anything that happened that was against
policy. .

Q. Do you know if he witnessed-well, you never
saw Deputy Douglas after he returned inside, cor-
rect?

A. I never saw Douglas, neither had I seen Dick-
erson.
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Q. Okay. So you have no knowledge as to wheth-
er or not Douglas even witnessed the incident
between yourself and Sergeant Zwolinski, right?

A. Yes, he was there.
Q. He was where?
A. He was there during that time.

Q. Do you know if he witnessed when Sergeant
Zwolinski forced you into the wall?

A. Um, not yet. Um, well, right now 1 can't an-
swer that because I haven't done all of my discov-

ery.

Q. As you sit here today, you have no facts to
support that Deputy Douglas witnessed Sergeant
Zwolinski throwing you into the wall, correct?

A. Correct.
(PL's Dep., lodged 9-1-06, at 137-38.)

When defendant Douglas was interviewed by in-
ternal affairs, he described his and defendant Zwol-
inski's involvement in the incident as follows:

DOUGLAS: Well after they had refused to lock
down the last time Deputy Dickerson put a call
out that all available officers respond to the 300
pod for a mass failure to lock down um ... so it
was taken pretty seriously by everybody who was
able to and you we had 23 guys respond, 23
deputies respond. Uh .... Sergeant Zwolinski was
one of the first ones to come in from the elevators
and soon as I saw everybody out there 1 opened
the door to the 300 pod and went in and Sergeant
Zwolinski was right next to me uh .... to my right
when we entered and started ordering everybody
to get up to the wall uh .... you know assume the
position of safety, facin' the wall, hands buried in
their pants uh ... some ... some inmates didn't
they just sat where they were and uh ... you
known we just kinda went in to secure everybody
at the walls and I remember Sergeant Zwolinski
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who was to my right, as we were coming in there
was an inmate still seated on uh ... one of the
couches or might have been one of the tables, I'm
not sure what he was sitting on but he didn't get
up. I mean everybody else was already heading
for the walls and a lot of guys were already
standing at the wall.

WOO: Okay what did Sergeant Zwolinski do?

DOUGLAS: .... uh he uh ... this inmate was just
refusing to get up and go anywhere, Sergeant
Zwolinski uh .... grabbed him by the shoulders
and took, turned him to face away from him be-
cause he was sitting facing us as we were coming
in, Sergeant Zwolinski took him and turned him
to face away from us and uh .... directed him to
the wall. He ... I saw him turn him and .... and
you know pick him up to a standing position.

*11 WOO: When you say he picked him up, how
did he pick him up?

DOUGLAS: Oh he just ... he took him by the
shoulders and you know pulled him to a standing
position. He didn't lift him, his body weight com-
pletely off the ground or anything.

WOO: Okay.
DOUGLAS: But just got him into a standing pos-
ition and uh ... you know I don't know which

wall he took him to cause I was going off to se-
cure other inmates by that time.

WOO: Did you see ....

DOUGLAS: And so it would have been you
know after he got him .... by the time he got him
up I was past him and he was behind me.

WOO: ... did you see Sergeant Zwolinski actu-
ally walking this inmate toward the wall?

DOUGLAS: No.
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WOO: Okay so you only saw him as he grabbed
this inmates [sic] shoulders and pulled him up to
a standing position?

DOUGLAS: Right.

WOO: While you were in the day room and you
say that you saw Sergeant Zwolinski grab an in-
mate by the shoulder, is it by the shoulders or by
his shirt or .....

DOUGLAS: Shoulder, shirt I .... I didn't see ex-
actly what kind of grip, I was more concerned
about um .... I saw he was gonna deal with the in-
mate and I was just more concerned about mak-
ing sure everybody else was secure.

WOO: Are you certain that Sergeant Zwolinski
grabbed this inmate by the shoulders and not by
the front of the chest?

DOUGLAS: It could have been by the front of
the chest I don't ... like I said I don't know exactly
how he grabbed him, grabbed him basically by
the upper, at the upper body and started moving
him up out of the chair,

WOO: Okay and Sergeant Zwolinski's action to-
ward that inmate, from your perspective of that
encounter, was it reasonable?

DOUGLAS: Yes.
WOO: Why, why is it reasonable?

DOUGLAS: Because everybody, all the other,
well all but you know maybe three or four in-
mates were complying with our verbal directives
to get up and go to the wall so we could you
know secure the day room, secure all these in-
mates and uh .... you know these few guys that
were still refusing to follow our directives you
know just by, you know by not getting up and go-
ing to the .... to the wall were posing a threat to
us and that you know we needed to secure every-
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body and get everybody locked down. There's 25
inmates out and involved int his kind of protest
you know and they were already uh .... you know
saying you know “this is bullshit” “this is fucked
up” this sort of thing and they were you know, it
was getting kind of heated uh .... verbally any- way.

WOO: So there was an expectation ....
DOUGLAS: There's an expectation that every-
body need to get to the wall and when we had

that many officers respond uh .... you know its
kind of, it is a serious situation.

" WOO: Okay.

DOUGLAS: And have the you know these couple
of guys ...

WOO: And you treat it as a serious breach of
safety at this point?

DOUGLAS: Absolutely.

*12 WOO: So do you believe that officer, I'm

sorry Sergeant Zwolinski what he did, as he was

making contact with the inmate, do you think that
it was excessive? .

DOUGLAS: No.
WOO: Okay well within policy?
DOUGLAS: Yes.

(Opp'n, Ex. B at 4-5, 10; PL's Exs., lodged 9-27-06,
Internal Affairs Interview of Douglas at 9.)

The court finds that plaintiff has failed to produce
any evidence in opposition to the pending summary
judgment motion suggesting a causal link between
defendant Douglas' actions and the alleged use of
excessive force and denial of medical care. Al-
though the evidence indicates that defendant
Douglas was present when officers responded to the
inmate protest, there is no evidence that defendant
Douglas participated in the alleged use of force or

Page 12

that he observed anything that he should reasonably
have concluded was an excessive use of force.
Moreover, plaintiff's action does not include a con-
spiracy claim. Even if plaintiff had included such a
claim in his amended complaint, there is no evid-
ence that there was an agreement among the de-
fendants to violate plaintiff's constitutional rights.
See Woodrum v. Woodward County, 866 F.2d 1121,
1126 (9th Cir.1989) (allegation of conspiracy re-
quires showing that defendants agreed to violate
plaintiff's rights).

The court concludes that no reasonable finder of
fact could find that defendant Douglas violated
plaintiff's constitutional rights based upon this evid-
ence. See Addisu, 198 F.3d at 1134. As defendant
Douglas explained to the internal affairs investigat-
or, there were approximately 23 officers responding
to the May 11 incident involving about 25 inmates.
Although he was in the day room with defendant

. Zwolinski, defendant Douglas was busy securing

other inmates, did not assist defendant Zwolinski
and did not observe defendant Zwolinski using ex-
cessive force. As the Ninth Circuit has recently ex-
plained: :

An officer's liability under section 1983 is predic-
ated on his “integral participation” in the alleged
violation. Chuman v. Wright, 76 F.3d 292,
294-95 (9th Cir.1996). “[I]ntegral participation”
does not require that each officer's actions them-
selves rise to the level of a constitutional viola-
tion. Boyd [v. Benton County], 374 F.3d [773,]
780 [ (9th Cir.2004) ]. But it does require some
fundamental involvement in the conduct that al-
legedly caused the violation.

Blankenhorn v. City of Orange, 485 F.3d 463, 481
n. 12 (9th Cir.2007)

Here, the evidence before the court on summary
judgment establishes that defendant Douglas did
not participate in any integral way in the incident to
the extent it involved plaintiff. Accordingly, sum-
mary judgment should be granted in favor of de-
fendant Douglas.
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DEFENDANTS' MOTION TO STRIKE

On September 27, 2006, plaintiff filed a document
styled, “Notice Of Motion Of Lodging Internal Af-
fairs Report Case No. 03-IA-67,” and lodged the
Internal Affairs report “for use in the motion for
summary judgment, and at trial.” The lodged docu-
ments included: the findings and recommendations
of Captain Iwasa as a result of the Internal Affairs
investigation into the incident in question; a case
summary of Internal Affairs investigation; a July 7,
2003 letter to plaintiff from Internal Affairs ac-
knowledging the receipt of his complaint; an invest-
igative chronology; the work and complaint history
of Sergeant Zwolinski; non-waiver statements from
defendants Dickerson and Zwolinski; transcripts of
interviews with plaintiff, Ricky Lawson, Kenney,
defendant Bacoch, defendant Douglas, defendant
Dickerson, defendant Zwolinski, Deputy Gregory,
Deputy Pai, Deputy Berhalter, David Pittack,
Deputy Maurer, Lieutenant Gliddon, inmate Branko
Majstoric, Deputy Matthew Deaux, Deputy Jeral
Thompson, and Deputy Shane Glaser; the jail fifth
floor log book; the jail work roster for May 11,
2003; and the casualty report and workers' com-
pensation claim submitted by defendant Dickerson.

*13 Defendants now move to strike plaintiff's
lodging of a copy of Internal Affairs Report which
was docketed by this court back on September 27,
2006. In this regard, defendants argue that the Fed-
eral Rules of Civil Procedure and the Local Rules
of this court do not provide for the lodging of an in-
ternal affairs report. They also contend that, con-
trary to plaintiff's assertion, the document is not an
original but a redacted copy which was provided to
plaintiff pursuant to the court's March 3, 2006 dis-
covery order. Defendants argue that the report in its
entirety is not relevant to any matter currently
pending before the court. They assert that plaintiff
should have provided only the pertinent portions of
the report as an exhibit to his opposition to the mo-
tion for summary judgment™® Therefore, defend-
ants request that the court strike the report from the
record and either destroy it or return the report to

Page 13

plaintiff.

FN9. Defendants note that in the event
plaintiff may seek to use portions of the In-
ternal Affairs report at trial, they intend to
pursue a motion in limine.

Plaintiff has not filed opposition to the motion to
strike. However, in his opposition to the motion for
summary judgment, plaintiff has attached relevant
portions of the lodged documents. The court has re-
viewed the lodged documents in their entirety in
considering defendants' motion for summary judg-
ment. The court finds that the lodged documents are
relevant to the court's determination of defendants'
motion for summary judgment. Therefore, defend-
ants' motion to strike will be denied.™!°

FN10. Defendants may file a motion for a
protective order or a more specific motion
to strike. The latter would be appropriate,
for instance, if they contend that the docu-
ment lodged by plaintiff is not a true copy
of the original report. Of course, defend-
ants may still seek to preclude the use of
the lodged documents at trial by way of a
properly filed motion in limine.

REQUEST FOR SANCTIONS

Plaintiff has filed a motion seeking sanctions
against defendants due to their alleged failure to~
comply with the court's February 26, 2007 order re-
quiring defendants Murray, Johnson and Powell to
provide responses to certain special interrogatories.
Plaintiff disputes defendants' good faith effort to
provide timely responses to those interrogatories
and argues that defendants should have attempted
to contact plaintiff regarding their need for a second
extension of time to provide responses. Plaintiff
seeks monetary sanction in the amount of $3.00
which he alleges was the cost he incurred in filing
this motion. Defendants oppose the motion for
sanctions, arguing that it is baseless. Defendants
explain the reason that additional time was needed
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was to obtain verified responses which plaintiff
could use in his supplemental opposition to the mo-
tion for summary judgment. Defendants argue that
plaintiff suffered no prejudice as a result. The court
agrees.

On April 27, 2007, the court granted defendants a
second éxtension of time to provide the discovery
responses. In the same order the court granted
plaintiff additional time to file his supplemental op-
position to the motion for summary judgment, al-
lowing him time to consider the discovery re-
sponses in question. Plaintiffs motion seeking
sanctions against defendants will be denied.

CONCLUSION

For the reasons set forth above, IT IS HEREBY
ORDERED that:

1. Defendants' October 2, 2006 motion to strike the
lodging of the internal affairs report on September
27, 2006, is denied; and

*14 2. Plaintiff's April 12, 2007 request for sanc-
tions is denied.

Also, IT IS HEREBY RECOMMENDED that:

1. Defendants Bacoch, Dickerson, Douglas, and
Murray's September 1, 2006 motion for summary
judgment/summary adjudication be granted as fol-
lows:

a. Summary judgment be granted in favor of
defendants Bacoch, Douglas, and Murray on all
claims;

b. Summary judgment be granted in favor of
defendant Dickerson only as to plaintiff's medical
care claim;

c. Defendants Bacoch, Douglas, and Murray be
dismissed from this action; and

2. That this action proceed on plaintiff's claim that
defendant Powell violated plaintiff's constitutional

Page 14

rights by issuing a false disciplinary charge against
him and on plaintiff's excessive use of force claim
against defendants Johnson, Dickerson, and Zwol-
inski.

These findings and recommendations are submitted
to the United States District Judge assigned to the
case, pursuant. to the provisions of 28 U.S.C. §
636(b)(1). Within fifteen days after being served
with these findings and recommendations, any
party may file written objections with the court and
serve a copy on all parties. Such a document should
be captioned “Objections to Magistrate Judge's
Findings and Recommendations.” Any reply to the
objections shall be served and filed within five days
after service of the objections. The parties are ad-
vised that failure to file objections within the spe-
cified time may waive the right to appeal the Dis-
trict Court's order. Martinez v. Yist, 951 F.2d 1153
(9th Cir.1991).

E.D.Cal.,2007.

Williams v. County of Sacramento Sheriff's Dept.
Not Reported in F.Supp.2d, 2007 WL 2433221
(E.D.Cal.)

END OF DOCUMENT
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United States District Court,
W.D. Wisconsin.
Anthony Maurice FLETCHER, Plaintiff,
v.

Officer KRUEGER, Officer Cleven, Richard A.
Schneiter, Gay Schmidt, Mr. Gardner, Mr. Mikel-
son, Captain Brown, Matthew J. Frank. Rick
Raemisch, Sgt. Fargen, RN Jolinda, RN John and
Steven B. Casperson, Respondents.

No. 06-C-576-S.

Nov. 3, 2006.

Corey F. Finkelmeyer, Assistant Attorney General,
Madison, WI, for Respondents.

ORDER
JOHN C. SHABAZ, District Judge.

*]1 Upon receipt of plaintiff's partial filing fee in the
amount of $1.26, the Court addresses the merits of
plaintiff's complaint. According to 28 U.S.C. §
1915(b)(2), the institution's financial officer is au-
thorized to deduct monthly payments from
plaintiff's account until the $350.00 filing fee is
paid in full.

Plaintiff alleges that when he was at the Wisconsin
Secure Facility on August 12, 2006 he waited 20
minutes for medical attention after he fell. He al-
leges that on August 16, 2006 he fell in the shower
and had to wait 2" hours for medical attention,. He
alleges this was because the rule provided he had to
be handcuffed before he received medical attention.
Plaintiff also alleges that on August 30, 2006 he
was exposed to chemical fumes through his vent
and was not allowed to take an immediate shower.

Allegations of deliberate indifference to an inmate's
serious medical need state a cause of action under
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the Eighth Amendment. Estelle v. Gamble, 429
U.S. 97 (1976). Plaintiff has not alleged that any
delay caused by security concems in his receiving
medical treatment or a shower harmed him. He did
receive medical treatment. His allegations do not
rise to the level of an Eighth Amendment violation.
Accordingly, plaintiff's complaint will be dismissed
for failure to state a claim.

Plaintiff is advised that in any future proceedings in
this matter he must offer argument not cumulative
of that already provided to undermine this Court's

conclusion that his claim must be dismissed. See

Newlinv. Helman, 123 F.3d 429, 433 (7th Cir.1997).

ORDER

IT IS ORDERED that plaintiff's complaint and all
claims contained therein is DISMISSED without
prejudice for failure to state a claim under federal
law.

IT IS FURTHER ORDERED that judgment be
entered DISMISSING plaintiff's complaint and all
claims contained therein without prejudice.

W.D.Wis.,2006.
Fletcher v. Krueger
Not Reported in F.Supp.2d, 2006 WL 3300372

(W.D.Wis.)

END OF DOCUMENT
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CTA11 Rule 36-3)

United States Court of Appeals,
Eleventh Circuit.
Juan B. FERNANDEZ, Plaintiff-Appellee,
v.
METRO DADE POLICE DEPARTMENT, et al.,
Defendants,
Robert Perez, Sergeant, Defendant-Appellant.
No. 09-11737.

Aug. 6, 2010.

Background: Arrestee filed § 1983 action against
arresting officers alleging that their deliberate indif-
ference to his serious medical needs following his
arrest constituted a violation of the Fourteenth
Amendment. The United States District Court for
the Southern District of Florida, 2009 WL 546460,
denied officers summary judgment on issue of qual-
ified immunity. Officers appealed.

Holding: The Court of Appeals, Baldock, Circuit
Judge, held that arrestee did not suffer objectively
serious medical need.

Reversed.

West Headnotes
Arrest 35 €270(1)
35 Arrest
3511 On Criminal Charges

35k70 Custody and Disposition of Prisoner
35k70(1) k. In General. Most Cited Cases
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Sentencing and Punishment 350H €~1546

350H Sentencing and Punishment

350HVII Cruel and Unusual Punishment in Gen-
eral

350HVII(H) Conditions of Confinement
350Hk1546 k. Medical Care and Treat-

ment. Most Cited Cases
Arrestee did not suffer objectively serious medical
need, as required to show that arresting officers'
eight hour delay in providing arrestee with medical
treatment for injuries he sustained during his arrest
violated Fourteenth Amendment; arrestee suffered
from a bloody nose and mouth which lasted over
five minutes, facial bruising, pain, disorientation,
and blood “clogs” in his nose, and upon examina-
tion at hospital, he required no stitches, bandages,
or medication other than two non-prescription pain
pills. U.S.C.A. Const.Amend. 14.
Dennis A. Kerbel, Dade County Attorney's Office,
Abbie N. Schwaderer, Miami, FL, for Appellant.

Matthew Seth Sarelson, Sarelson, P.A., Michael A.
Shafir, Sarelson & Shafir LLP, Miami, FL, for Ap-
pellee.

Appeal from the United States District Court for the
Southern District of Florida. D.C. Docket No.
06-22957-CV-JEM.

Before BIRCH, MARCUS and BALDOCK,™
Circuit Judges.

BALDOCK, Circuit Judge:

*1 Plaintiff Juan B. Fernandez brought this civil
rights action pursuant to 42 U.S.C. § 1983 against
Defendant Sergeant Robert Perez of the Metro
Dade Police Department, among others. Plaintiff al-
leges Defendant's delay in providing him access to
medical care after his February 4, 2006, arrest con-
stituted deliberate indifference to his serious medic-
al needs in violation of his Fourteenth Amendment
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right to due process. In his motion for summary
judgment, Defendant primarily argued he is entitled
to qualified immunity because Plaintiff has not
shown he suffered an objectively serious medical
need. The district court disagreed, concluding
Plaintiff had presented evidence “sufficient to cre-
ate a genuine issue of material fact as to whether
Plaintiff was suffering from a serious medical need
after his arvest.” Fernandezv. Metr o Da de P olice
Dep't, No.06-cv22957, Order Adopting Magistrate
Judge White's Report, *5 (S.D.Fla. Mar. 4, 2009)
(D.E.# 100). On appeal, Defendant maintains that
even considering Plaintiff's facts in the light most
favorable to him, he has failed to establish he
suffered an objectively serious medical need. After
careful review, we conclude the facts, examined in
the light most favorable to Plaintiff, do not estab-
lish an objectively serious medical need. Accord-
ingly, we reverse the district court's denial of quali-
fied immunity.

L

“Qualified immunity protects public employees
performing discretionary functions from the bur-
dens of civil trials and from liability unless their
conduct violates ‘clearly established statutory or
constitutional rights of which a reasonable person
would have known.” ¢ Kjellsen v. Mills, 517 F.3d
1232, 1236-37 (11th Cir.2008) (quoting Harlow v.
Fitzgerald, 457 U.S. 800, 818, 102 S.Ct. 2727, 73
L.Ed.2d 396 (1982))™ Once Defendant asserted
the defense of qualified immunity in his motion for
summary judgment, Plaintiff took on the burden of
satisfying a two-part test: (1) Defendant's conduct
violated a federally protected right and (2) that
right was clearly established at the time of the con-
duct. See Duruthy v. Pastor, 351 F.3d 1080, 1087
(11th Cir.2003).

We possess jurisdiction to hear Defendant's inter-
locutory appeal of the district court's denial of qual-
ified immunity at the summary judgment stage un-
der 28 U.S.C. § 1291 and the collateral order doc-
trine to the extent it presents “a legal question con-
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cerning a clearly established federal right that can
be decided apart from considering sufficiency of
the evidence relative to the correctness of the
plaintiff's alleged facts.” Kock v. Rugg 221 F.3d
1283, 1294-95 (11th Cir.2000); see also Bryant v.
Jones, 575 F.3d 1281, 1288 n. 2 (11th.Cir.2009)
(explaining that this Court possesses jurisdiction
over an interlocutory appeal of a denial of qualified
immunity at the summary judgment stage “under 28
US.C § 1291 and the collateral order doctrine™).
Within this limited jurisdiction, “[w]e review de
novo a district court's denial of summary judgment
based on qualified immunity, viewing the evidence
in a light most favorable to the opposing party.”
Gray ex rel. Alexander v. Bostic, 458 F.3d 1295,
1303 (11th Cir.2006). “In qualified immunity cases,
this usually means adopting ... the plaintiff's ver-
sion of the facts.” Scott v. Harris, 550 U.S. 372,
378, 127 S.Ct. 1769, 167 L.Ed.2d 686 (2007).
Therefore, we generally consider whether “[t]aken
in the light most favorable to the party asserting the
injury[,] ... the facts alleged show the officer's con-
duct violated a constitutional right” and whether
that right was clearly established at the time of the
conduct. /d. at 377. But the Supreme Court has cau-
tioned we may only draw inferences in the nonmov-
ing party's favor to the extent they are supportable
by the record. Id. at 381 n. 8. As we have ex- plained:

*2 When the nonmovant has testified to events,
we do not ... pick and choose bits from other wit--
nesses' essentially incompatible accounts (in ef-
fect, declining to credit some of the nonmovant's
own testimony) and then string together those
portions of the record to form the story that we
deem most helpful to the nonmovant. Instead,
when conflicts arise between the facts evidenced
by the parties, we credit the nonmoving party's
version. Our duty to read the record in the non-
movant's favor stops short of not crediting the
nonmovant's testimony in whole or part: the
courts owe a nonmovant no duty to disbelieve his
sworn testimony which he chooses to submit for
use in the case to be decided.
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Evans v. Stephens, 407 F;3d 1272, 1278 (11th
Cir.2005) (en banc).

II.

In light of the foregoing discussion, we now set
- forth the following underlying facts in the light
most favorable to Plaintiff. Plaintiff claims during
the course of his arrest for burglary at about 3:00
am. on February 4, 2006, Metro Dade Police Of-
ficers Noel Rodriguez and Radames Perez (who are
not parties to this appeal) used excessive force.™™?
He asserts the officers handcuffed him and then
kicked him multiple times in his face, causing him
to bleed from his nose and mouth, stepped on his
face as he lay on the ground, stuck one of their
thumbs under his chin to the point where he almost
fainted, punched him in the head and ribs, and
slammed his face into a vehicle's trunk. Fernandez
V. Metro Dade Police Dep't, No.06-cv-22957, Pl.'s
Decl. in Opp'n to Defs.! Mot. To Dismiss, §§ 15-17
(S.D.Fla. Aug. 14, 2007) (D.E# 22); Fernandez,
Order at *3 (D.E.# 100). As a result, Plaintiff main-
tains he suffered injuries to his head, neck, face,
and ribs and suffered “a massive bleeding” or
“hemorrhage” for more than five minutes while
standing by and/or lying on the trunk. Fernandez,
Pl's Decl. at 99 16, 17 (D.E# 22); Fernandez v.
Metro Dade Police Dep't, No.06-cv-22957, PL's
Decl. in Opp'n to Defs.! Mot. for Summ. J., § 9
(S.D.Fla. July 21, 2008) (D.E.# 75); Fernandez, Or-
der at *3 (D.E.# 100). Plaintiff asserts that one of
the arresting officers called Defendant, the officers’
supervisor, while they left Plaintiff bleeding near
the vehicle. Fernandez, Pl.'s Decl. at § 16 (D.E. #
22). Plaintiff admits the record does not indicate
how much time passed before Defendant arrived at
the scene. Aple. Br. at 3. Regardless, he claims De-
fendant arrived while he was still near the vehicle's
trunk and that Defendant saw him bleeding.
Fernandez, Pl's Decl. at § 10 (D.E.# 75); Fernan-
dez, Order at *4 (D.E.# 100). At approximately 5
a.m., Plaintiff maintains the police then took him to
the police station, rather than providing medical as-
sistance. Aple. Br. at 4; Fernandez, Pl's Decl. at
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10 (D.E. # 75). He says he remained at the station
in an interrogation room for about nine hours
without water or medical treatment while he was in
pain, confused, disoriented, and his nose was so full
of blood “clogs” that he had to breathe through his
mouth. Fernandez, Pl's Decl. at | 22 (D.E# 75);
Fernandez, Order at *5 (D.E# 100). It is uncon-
tested that although he was arrested at about 3:00
am., the police did not take Plaintiff to Jackson
Memorial Hospital, Ward D until 11:40 a.m.™
Fernandez, Pl's Decl. at ] 11, 14 (D.E# 75),
Fernandez, Order at *5 (D.E.# 100). Plaintiff main-
tains that Officers Perez and Rodriguez transported
him from the police station to Ward D, but that they
and Defendant made him wash his face before do-
ing so. Fernandez, Pl's Decl. at ] 23, 26 (D.E#
75); Fernandez, Order at *5 (D.E# 100). After-
wards, Plaintiff. states he was transported to and
booked at the Dade County Jail where the booking
photograph he submitted into evidence was taken.
N4 F ernandez, Pl's Decl. at § 17, 18 (D.E.# 22).
Plaintiff states he “suffered injuries to head, neck,
face and ribs at the time of the attack,” Fernandez,
PlL's Decl. at § 28 (D.E.# 75), and had difficulty
breathing through his nose for three days as a result
of his bleeding and pain in his chest. Am. Comp. at

qF (D.E#9).

*3 In support of these claims, Plaintiff submitted
his own sworn declarations, his medical records
from his examination at Ward D on February 4, and
a black and white copy of his jail booking photo.
Defendant submitted a color copy of Plaintiff's jail
booking photo, his own declarations, and the opin-
ion of Dr. Richard Dellerson, “an expert in emer-
gency medicine, who states that based on his re-
view of the medical records in the record and
Plaintiff's booking photo that Plaintiff's statements
‘about the extent of his injuries is not compatible
with either his booking photo or his medical re-
cords.” “ Fernandez, Order at *2 (D.E# 100)
(quoting Fernandez v. Metro Dade Police Dep't,
No.06-cv-22957, Defs.! Mot. for Leave to File Sup-
plemental Decls., § 10 (S.D.Fla. Feb. 23, 2009)
(D.E.# 99)).
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Adopting the magistrate's report and recommenda-
tion, the district court denied the motion for sum-
mary judgment as to Plaintiff's claim of deliberate
indifference and denied reconsideration. Id at *5-6;
Fernandez v. Metro Dade Police Deptt, No.
06-cv-22957, Order Den. Defs.! Mot. for Recons. in
Part of Order Adopting Magistrate Judge White's
Report, *2-*3 (S.D.Fla. Mar. 20, 2009) (D.E #
104). Based upon Plaintiff's assertions that (1) De-
fendant saw him bleeding at the arrest scene, (2) the
officers nonetheless took him to the police station
for questioning for about nine hours before provid-
ing medical treatment after he had suffered a “
‘huge bleeding” “ that resulted in blood clogs which
forced him to breath though his mouth while he was
in pain and disoriented, and (3) the officers instruc-

ted him to wash his face before taking him to Ward - -

D, the district court concluded Plaintiff had presen-
ted sufficient evidence “to create a genuine issue of
material fact as to whether Plaintiff was suffering
from a serious medical need after his arrest.”
Fernandez, Order at *4-*5 (D.E# 100). The court
rejected Defendant's argument that ignoring any
factual disputes, Plaintiff could not demonstrate his
medical needs were serious. Fernandez, Order at
*2-*3 (D.E.# 104). The district court also determ-
ined that “[n]either Plaintiff's medical records, his
booking photo, nor the opinion of Dr. Deller[son]
submitted as an attachment to Defendants' motion
to supplement [were] so definitive on the issue of
whether Plaintiff was suffering from a serious med-
ical need that [it] could find that no reasonable jur-
or could find for Plaintiff.” Fernandez, Order at *5
(D.E. # 100).

Iv.

Plaintiff sued, asserting Defendant violated his
Fourteenth Amendment right to due process by act-
ing with deliberate indifference to his serious med-
ical needs.™ Therefore, to demonstrate Defend-
ant violated Plaintiff's Fourteenth Amendment due
process right, satisfying the first prong of qualified
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immunity, Plaintiff must show facts that when
viewed in the light most favorable to him establish
“both an objectively serious medical need and that
... Defendant acted with deliberate indifference to
that need.” Burnmette v. Taylor, 533 F.3d 1325,
1330 (11th Cir.2008)." Defendant appeals, rais-
ing the purely legal issue- of whether, taking
Plaintiff's version of the events as true, Plaintiff had
a serious medical need as required to establish a
constitutional claim for deliberate indifference.

*4 We define a “ ‘serious medical need’ as one that
is diagnosed by a physician as requiring treatment
or one that is so obvious that a lay person would re-
cognize the need for medical treatment.” Id. “In the
alternative, a serious medical need is determined by
whether a delay in treating the need worsens the

 condition.” Mann v. Taser Intl, Inc., 588 F.3d

1291, 1307 (11th Cir.2009). “In either of these situ-
ations, the medical need must be ‘one that, if left
unattended, pos[es] a substantial risk of serious
harm . “ Farrow v. West, 320 F.3d 1235, 1243
(11th Cir.2003) (quoting Taylor v. Adams, 221 F.3d
1254, 1258 (11th Cir.2000)). We have explained
that a successful constitutional claim for
“immediate or emergency medical attention” re-
quires “medical needs that are obvious even to a
layperson because they involve life-threatening
conditions or situations where it is apparent that
delay would detrimentally exacerbate the medical
problem. In contrast, delay or even denial of medic-
al treatment for superficial, nonserious physical
conditions does not constitute” a constitutional vi-
olation. Hill v. Dekalb Reg'l Youth Det. Ctr., 40
F.3d 1176, 1187-88 (11th Cir.1994), abrogated on
other grounds by Hope v. Pelzer, 536 U.S. 730, 122
S.Ct. 2508, 153 L.Ed.2d 666 (2002). An arrestee
“who complains that delay in medical treatment
rose to a constitutional violation must place verify-
ing medical evidence in the record to establish the
detrimental effect of delay in medical treatment to
succeed.” Id at 1188; see also Surber v. Dixie
County Jail, (No. 06-11898, Nov. 17, 2006, 11th
Cir.) (unpublished opinion).
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We do not believe Plaintiff has demonstrated an ob-
jectively serious medical need. The evidence
Plaintiff submitted, taken in the light most favor-
able to him, reveals that at most he suffered a
bloody nose and mouth which lasted over five
minutes, facial bruising, pain, disorientation, and
blood clogs in his nose. This, however, is as far as
Plaintiff's facts take us because we can only draw
those inferences that are supportable by the record.
Scort, 550 U.S. at 381 n. 8 (cautioning that in re-
viewing motions for summary judgment, courts
may only draw inferences in the nonmoving party's
favor to the extent they are supportable by the re-
- cord). Plaintiff does not inform the Court how

much longer than five minutes he bled. Notably, he

has never alleged that he continued to bleed after
being transported to the police station from the ar-
rest scene. The fact that he maintains his nose was
full of “blood clogs” while at the police station
would, in fact, suggest the bleeding had stopped.

And, Plaintiff's medical records confirm he did not
have an objectively serious medical need either at
the time of the arrest or by virtue of the delay
between arrest and receiving medical attention at
Ward D.FN? According to Plaintiff, he complained
to the physician at Ward D “about injuries to the
neck, face and scalp....” Fernandez, Mem. at q 2
(D.E.# 83). Plaintiff contends the hospital doctor
diagnosed him with injuries to his face and neck
and contusions to the face/scalp/neck areas. He ap-
pears to base that contention on the Ward D's
“Emergency Discharge Face Sheet” which is a
typed document that bears the notation “THIS
FORM SHOULD BE ADDED TO PT.CHART”
and is attached to the chart the examining doctor
completed himself. That same “Emergency Dis-
charge Face Sheet” also lists Plaintiff's “complaint”
as “facial bruise” and the principal diagnosis as
“abrasion.” Regardless, the part of Plaintiffs med-
ical records that we know the treating doctor him-
self completed indicate Plaintiff's “chief complaint”
was injury to his face that occurred as a result of a
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“direct blow” <“just prior to arrival.” Notably,
nowhere on the chart did the doctor indicate
Plaintiff was presently bleeding, complained of re-
cent bleeding, or complained of difficulty breath-
ing. Upon examination, the doctor described his
clinical impression of Plaintiff's condition as “
bruises to face.” The doctor noted Plaintiff's neck,
chest, abdomen, and extremities were. not tender
and he had a painless full range of motion. Accord-
ing to the records, Plaintiff evidently exhibited no
signs of disorientation, confusion, or weakness. The
records also reflect the doctor indicated a normal
external ear, nose, and throat exam with no injury
to the lips, gums, or pharynx. Plaintiff apparently
did not have any open wounds, did not require
stitches, and needed no other medical procedures.
Plaintiff's booking photograph confirms he did not
receive any stitches or bandages to his face or oth-
erwise have any open facial wounds. The treating
doctor prescribed two tablets of Tylenol. According
to Plaintiff the doctor did so at Plaintiff's request:
“Plaintiff asked the doctor at Jackson Memorial
Hospital for any medication for headaches because
he was in extreme pain. The doctor gave [him] two
(2) Tylenol pills because Plaintiff was still suffer-
ing from headaches resulting from the attack by
Defendants.” Id. at q 7. The doctor placed no limits
on Plaintiff's exercise or activity and discharged
him to “home or self-care.” Besides the Tylenol
provided at Plaintiff's request, Plaintiff's medical
records reveal his injuries did not require medical
treatment.

“*5 Plaintiff makes much of the fact that, according

to him, Defendant and Officers Perez and Rodrig-
uez instructed him to wash his face before taking
him to Ward D. Such a fact may bear on Defend-
ant's alleged ‘deliberate indifference, particularly if
that were the only “medical attention” Defendant
had afforded Plaintiff. But that is a separate in-
quiry. Because we do not think it possible to wash
away an objectively serious medical need and we
credit Plaintiff's assertions, without any further
proof, that he bled at the scene of the arrest, we find
this specific allegation inconsequential at this stage
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Two cases in particular illustrate that the facts, even
taken in the light most favorable to Plaintiff, do not
amount to an objectively serious medical need in
our circuit. First, in Aldridge v. Montgomery, 753
F.2d 970 (11th Cir.1985), the plaintiff maintained
during his arrest he suffered a one and a half inch
cut over his right eye. After arrest, the plaintiff was
placed in a holding cell at county jail for over two
hours during which time “[tlhe cut continued to
bleed, forming a pool of blood on the floor approx-
imately the size of two hands.” Aldridge, 753 F.2d
at 971. The plaintiff was then taken to the hospital
where he received six stitches and prescribed ice-
packs and aspirin, neither of which he was ulti-
mately provided. /d We concluded that these facts
precluded a directed verdict in favor of the defend-
ants on the plaintiff's claim of deliberate indiffer-
ence to serious medical needs. In contrast, Plaintiff
only maintains he bled for over five minutes, but
does not assert he bled much longer than that or
that he bled while detained at the police station.
Plaintiff's medical records and booking photo re-
veal he had no open wounds at all, much less ones
requiring stitches.

In Martin v. Gentile, 849 F.2d 863 (4th Cir.1988), a
case we cited with approval in Hill, the Fourth Cir-
cuit affirmed the district court's conclusion that the
plaintiff had not demonstrated a serious medical
need. The plaintiff in Martin arrived at the police
station after his arrest with:

[A] cut over one eye, a quarter-inch piece of
glass embedded in his palm, and bruises on his
shoulders and elbows. But he presented no med-
ical evidence that these injuries were serious
enough to require medical attention any earlier
than he received it. The cut over his eye was
small and had stopped bleeding by the time he
was taken before the magistrate [four hours after
arrest], largely as a result of the officers’ efforts
at first aid. The sliver of glass in his palm was no
doubt uncomfortable, but it was not a serious in-
jury. There is no suggestion that the delay in tak-
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ing him to the hospital exacerbated his injuries in
any way; indeed, the doctor who examined him in
the emergency room testified that [the plaintiff]'s
injuries were minor and did not require either
stitches or painkiller.

Martin, 849 F.2d at 871.

Similarly, in this case, Plaintiff has never claimed
he bled much longer than five minutes or at any
location other than the scene of the arrest. The med-
ical evidence reflects his bleeding had stopped at
least by the time he arrived at Ward D. In fact,
Plaintiff's injuries were so minor that a doctor
thought no medical attention or treatment other than
two Tylenol was appropriate. Plaintiff has not
provided any medical evidence that his injuries
were serious enough to require medical attention
any earlier than he received it. And, though his al-
leged injuries likely caused pain and discomfort,
Plaintiff has not provided any medical evidence to
suggest that the delay exacerbated Plaintiff's injur-
ies to the point of an objectively serious medical
need or even ran the risk of doing so. The medical
evidence in the record confirms that Plaintiff's as-
serted symptoms at the arrest scene and police sta-
tion, while they no doubt caused him pain, did not
indicate a “life-threatening condition [ ] or situ-
ation[ ] where it [was] apparent delay would detri-
mentally exacerbate the medical problem” to a lay
person, Hill, 40 F.3d at 1187, or “one that, if left
unattended, pos[es] a substantial risk of serious
harm.” Farrow, 320 F.3d at 1243 (quoting Taylor,
221 F.3d at 1258).

*6 In so holding, we do not mean to imply we dis-
agree with the district court that a reasonable jury
could find that the events of February 4, 2006 oc-
curred just as Plaintiff says they did. We have no
jurisdiction to pronounce such a disagreement. But
we do have jurisdiction to conclude those facts
Plaintiff has presented and the district court identi-
fied do not establish as a matter of law that he
suffered an objectively serious medical need and,
therefore, do not amount to a constitutional viola-
tion. For this reason, we REVERSE the district
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court's rejection of Defendant's assertion of quali-
fied immunity.

FN* Honorable Bobby R. Baldock, United
States Circuit Judge for the Tenth Circuit,
sitting by designation.

FN1. Neither party disputes Defendant was
performing discretionary functions at the
time of the alleged constitutional violation.

FN2. “Plaintiff was eventually convicted
of three counts of burglary of an unoccu-
pied dwelling, one count of resisting an of-
ficer without violence, and one count of
possession of burglary tools.” Fernandez,
Order at * 1 n. 1 (D.E.# 100).

FN3. Officer Perez maintained he termin-
ated his interview of Plaintiff at the police
station after about ten minutes and called
another officer to have Plaintiff taken to
Ward D. Fernandez v. Metro Dade Police
Dept't, No. 06-cv-22957, Defs.'! Mot. for
Summ. J. and Supp. Mem. of Law, Exhibit
A, 1 7 (S.D. Fla. June 26, 2008) (D.E#
68-2). However, “[tlhe [District] Court
note[d] that Defendants do not dispute they
arrested Plaintiff at 3:00 a.m. and that they
did not take him to the hospital until 11:40
am.” Fernandez, Order at *5 n. 5 (D.E#
100) (citing Defs' Objections in Part to the
Report of Magistrate Judge at *3, n. 2
(D.E# 98)). “As clarified in the Second
Declaration of S[gt.] Robert Perez ...,
Plaintiff's interview was brief,  but he re-
mained at the police station for a number
of hours while his arrest forms and other
paperwork were prepared before he was
transported to Ward D. As [Sgt.] Perez
states in his Second Declaration, it is com-
mon practice for police officers to com-
plete all paperwork related to an arrest pri-
or to taking the arrestee to jail, and it is
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therefore not unusual for an arrestee to
wait at the police station for as many as 12
hours even if the officers only spent a few
minutes interviewing the arrestee.... The
same may be true of an arrestee who is
taken to Ward D before being taken to jail.
As [Sgt.] Perez previously testified, ‘It is
standard police procedure to take any pris-
oners with any signs or complaints of in-
juries, regardless of how minor and regard-
less of whether they have any visible
marks to Ward D prior to admission to the
Jail.” Decl. of Sgt. Perez [doc. # 68-3] at
13, § 9.” Officers Perez and Rodriguez do
not provide an explanation for why
Plaintiff was taken to Ward D over nine
hours after his arrest.

FN4. Some dispute exists as to when the
police took Plaintiff's jail booking photo.
The photo itself is time stamped “Feb 4,
2006 12:00AM” but the parties agree the
police did not arrest Plaintiff until 3:00
a.m. on February 4, 2006. In his pro se de-
clarations, Plaintiff indicates this sequence
of events: (1) arrested around 3 a .m., (2)
taken to police station, (3) told to wash his
face, (4) taken to the hospital around 11:40
a.m., and (5) taken to the Dade County jail
where the photo in question was taken
about ten to eleven hours after his arrest.
Fernandez, Pl's Decl. at ] 14, 23, 26, 27,
34 (DE# 75). In his answer brief,
however, Plaintiff's counsel seems to sug-
gest the booking photo was taken prior to
Plaintiff's arrival at the hospital. Aple. Br.
at 6-7. The district court made no explicit
conclusion as to the photo's timing, though
it repeatedly referred to it as Plaintiff's
“booking photo” which arguably implies it
found the photo was taken upon Plaintiff's
booking at the Dade County Jail. Regard-
less, we do not have jurisdiction to resolve
this kind of underlying dispute of historical
fact and so we credit, without deciding,
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Plaintiff's pro se declaration that the photo
was taken upon his booking at the Dade
County Jail.

FN5. “[T]he Fourteenth Amendment Due
Process Clause, not the Eighth Amendment
prohibition on cruel and unusual punish-
ment, governs  pretrial  detainees....
However, the standards [for deliberate in-
difference] under the Fourteenth Amend-
ment are identical to those under the
Eighth.” Goebert v. Lee County, 510 F.3d
1312, 1326 (11th Cir.2007).

FN6. “To establish ‘deliberate indiffer-
ence,” Plaintiff must show that a Defendant
had (1) subjective knowledge of a risk of
serious harm; (2) disregard of that risk; (3)
by conduct that is more than [gross] negli-
gence.” “ Burnette, 533 F.3d at 1330
(quoting Bozeman v. Orum, 422 F.3d 1265,
1272 (11th Cir.2005)).

FN7. In determining whether Plaintiff had
an objectively serious medical need, we
may consider the medical evaluation and
treatment he subsequently received. We re-
cognize that hindsight is, as they say,
twenty-twenty. Nonetheless, the purpose of
seeking medical treatment is often to dis-
cover what has gone wrong with one's
body. That determination, admittedly after
the fact, can shed light on how wrong
something went and when it went wrong.
Therefore, judges having to make legal de-
terminations as to whether someone mani-
fested an objectively serious medical need
at certain point in time may properly con-
sider a physician's subsequent evaluation
and treatment. See eg., Goebert, 510 F.3d
at 1320, 1326 (explaining that the plaintiff
was diagnosed with a massive amniotic
fluid loss which resulted in a stillbirth and
that “[m]edical evidence in the record es-
tablishe[d] that prolonged amniotic leakage
constitutes a serious medical problem that

can lead to infection and the death of a
fetus. The evidence in the record [was]
sufficient to satisfy the objective compon-
ent of the deliberate indifference test”);
Farrow, 320 F.3d at 1244 (considering the
plaintiff's medical records in determining
whether he had a serious medical need);
Aldridge v. Montgomery, 753 F.2d 970,
973 (11th Cir.1985) (discussing evidence
of the plaintiff's subsequent medical treat-
ment as part of the serious medical need
analysis).

C.A.11 (Fla.),2010.
Fernandez v. Metro Dade Police Dept.
Slip Copy, 2010 WL 3069655 (C.A.11 (Fla.))
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Only the Westlaw citation is currently available.

United States Court of Appeals,
Eleventh Circuit.
John Eugene YOUMANS, Plaintiff-Appellee,
v.
T.A. GAGNON, # 5715, in his official and indi-
vidual capacity, Defendant-Appellant.
No. 09-15113.

Nov. 16, 2010.

Background: Prefrial detainee who had been
beaten by police following his arrest, at conclusion
of seven-minute vehicular chase, brought civil
rights action against police officer who conducted
stationhouse interview, for his alleged deliberate in-
difference to détainee's serious medical needs in
making him wait four hours to obtain medical treat-
ment for his visible cuts and bruises. Officer moved
for summary judgment on qualified immunity the-
ory. The United States District Court for the Middle
District of Florida, No. 07-00629-CV-J-25-MCR,
Henry Lee Adams, Jr., J., denied officer's summary
judgment motion, and officer appealed.

Holding: The Court of Appeals held that detainee's
right to immediate medical care for his bruises and
cuts that were not then bleeding was not “clearly
established” at time, such that interviewing officer
was entitled to qualified immunity on detainee's

Fourteenth Amendment deliberate indifference
claims.
Reversed and remanded.
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leged constitutional violation, for qualified im-
munity purposes, unlawfulness of given act must be
made truly obvious, rather than simply implied, by
preexisting law.

[19] Constitutional Law 92 €£>4545(2)

92 Constitutional Law
92XXVII Due Process
92XXVII(H) Criminal Law
92XXVII(H)3 Law Enforcement

92k4543 Custody and Confinement of

Suspects; Pretrial Detention
92k4545 Conditions
92k4545(2) k. Medical Treat-

ment. Most Cited Cases
To prevail on claim of deliberate indifference to
pretrial detainee's serious medical needs in viola-
tion of the Fourteenth Amendment, detainee must
'show: (1) a serious medical need; (2) defendant's
deliberate indifference to that need; and (3) causa-
tion between that indifference and detainee's injury.
U.S.C.A. Const.Amend. 14,

[20] Sentencing and Punishment 350H €-°1546

350H Sentencing and Punishment

350HVIl Cruel and Unusual Punishment in Gen-
eral

350HVII(H) Conditions of Confinement
350Hk1546 k. Medical Care and Treat-

ment. Most Cited Cases
“Serious medical need,” of kind required to support
deliberate indifference claim, is one that has been
diagnosed by physician as mandating treatment or
one that is so obvious that even a lay person would
easily recognize necessity’ for a doctor's attention.
U.S.C.A. Const.Amends. 8, 14.

[21] Sentencing and Punishment 350H €~>1546

350H Sentencing and Punishment
350HVII Cruel and Unusual Punishment in Gen-
eral
350HVII(H) Conditions of Confinement
350Hk1546 k. Medical Care and Treat-
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ment. Most Cited Cases

“Serious medical need,” of kind required to support
deliberate indifference claim, may be established
where condition worsens due to delay. U.S.C.A.
Const.Amends. 8, 14.

[22] Sentencing and Punishment 350H €~>1546

350H Sentencing and Punishment

350HVII Cruel and Unusual Punishment in Gen-
eral

350HVII(H) Conditions of Confinement
350Hk1546 k. Medical Care and Treat-

ment. Most Cited Cases
In general, “serious medical needs,” of kind re-
quired to support deliberate indifference claim, are
those requiring immediate medical attention.
U.S.C.A. Const.Amends. 8, 14.

[23] Sentencing and Punishment 350H €~>1533

350H Sentencing and Punishment

350HVII Cruel and Unusual Punishment in Gen-
eral

350HVI1I(H) Conditions of Confinement
350Hk1533 k. Deliberate Indifference in

General. Most Cited Cases
To prove “deliberate indifference” to serious med-
ical need, plaintiff must show: (1) subjective know-
ledge of risk of serious harm, and (2) disregard of
that risk, (3) by conduct that is more than gross
negligence. U.S.C.A. Const.Amends. 8, 14.

[24] Civil Rights 78 €21376(2)

78 Civil Rights
78111 Federal Remedies in General
78k1372 Privilege or Immunity; Good Faith
and Probable Cause
78k1376 Government Agencies and Of-
ficers
78k1376(2) k. Good Faith and Reason-
ableness; Knowledge and Clarity of Law; Motive
and Intent, in General. Most Cited Cases
Law can be “clearly established,” for qualified im-
munity purposes, by controlling decisions of the
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United States Supreme Court, the Eleventh Circuit,
or the highest court of state in which case arose.

[25] Civil Rights 78 €~>1376(2)

78 Civil Rights
7811l Federal Remedies in General
78k1372 Privilege or Immunity; Good Faith
and Probable Cause
78k1376 Government Agencies and Of-
ficers
78k1376(2) k. Good Faith and Reason-
ableness; Knowledge and Clarity of Law; Motive
and Intent, in General. Most Cited Cases
In absence of controlling precedent, cases decided
outside the circuit where civil rights case arose can
buttress court's view that applicable law was not
“clearly established” at time of defendant officer's

acts, for qualified immunity purposes; when there is

no controlling precedent and other circuits are in
disagreement, it is unfair to subject police to money
damages for picking the losing side of controversy.
Sean Bryan Granat, Jacksonville, FL, for Gagnon.

Christopher Ryan Maloney (Court-Appointed), Fo-
ley & Lardner, LLP, Jacksonville, FL, for You-
mans.

Appeal from the United States District Court for the
Middle District of Florida.

Before EDMONDSON, HILL and ALARCON™*
Circuit Judges.

PER CURIAM:

*1 This case is about the defense of qualified im-
munity in situations involving delay in medical care
for a pretrial detainee.

Plaintiff-Appellee, a pretrial detainee at the time of
these events, was beaten (an occurrence in which
Defendant-Appellant took no part) in connection
with Plaintiff's arrest on robbery charges. He al-
leges that later Defendant, by booking and ques-
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tioning Plaintiff before seeking medical care for his
injuries, was deliberately indifferent to Plaintiff's
serious medical need in violation of Fourteenth
Amendment rights. He brought suit against Defend-
ant in Defendant's individual capacity; Defendant
moved for summary judgment on qualified im-
munity grounds. The District Court denied the mo-
tion; Defendant now appeals. We reverse the Dis-
trict Court's decision and conclude that Defendant
is entitled to immunity from this suit.

I BACKGROUND

We view the facts in the light most favorable to
Plaintiff FN! See Andujar v. Rodriguez, 486 F.3d
1199, 1202 (11th Cir.2007). In June 2007, two law
enforcement officers attempted to stop Plaintiff
John E. Youmans on suspicion of robbery as he
drove away from the scene of the crime. After
Plaintiff briefly pulled over, he drove away. The of-
ficers gave chase in their cars, and Plaintiff pulled
over again after about seven minutes; the officers -
arrested Plaintiff. Incident to Plaintiff's arrest, the
officers beat him: Plaintiff alleges that one officer
ripped his shirt, leaving portions of his torso ex-
posed, and then pulled him from his truck by his
hair. With Plaintiff's feet still in the truck and his
torso on the ground, he was kicked and punched.
As a result, Plaintiff had visible abrasions on his
head, face, shoulder, elbow, and hand.

The arresting officers took Plaintiff to the police
station for booking, where Defendant Timothy
Gagnon met and interviewed Plaintiff and did some
booking paperwork. The interview is recorded on
video complete with sound, including the time
Plaintiff was alone in the interview room while De-
fendant was out. Plaintiff confessed to the robbery
but gave a false name and birth date. Defendant
spent approximately thirty minutes learning
Plaintiff's true identity. At the end of the booking
process, officers handcuffed Plaintiff to take him to
the detention facility; but then Plaintiff requested to
speak to Defendant again. Plaintiff then spent about
seven more minutes in animated discussion with

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx?sv=Split& prft=HTMLE&fn=_top&mt=...

11/30/2010




—-F.3d -, 2010 WL 4608409 (C.A.11 (Fla.))
(Cite as: 2010 WL 4608409 (C.A.11 (Fla.)))

Defendant, attempting to implicate Plaintiff's pas-
senger in the robbery. Then Plaintiff was transmit-
ted to a detention facility.

Roughly four hours passed between the time that
officers arrested and beat Plaintiff and the time that
he received medical care; almost three of those
hours were spent in Defendant's custody.™ Dur-
ing this three-hour time, Plaintiff never specifically
requested medical treatment. But Plaintiff groaned,
exclaimed “ouch” and “ow,” and appeared to be
disoriented at times; he told Defendant that he
thought the officers had “cracked something” in his
hand and indicated once to Defendant that his vis-
ion was blurred™ Plaintiff had several cuts and
abrasions on his head, face, shoulder, elbow, and
hand; some blood was visible on Plaintiff. Despite
the injuries, Plaintiff had sufficient use of his hands
to sign an acknowledgment of his rights and to
open and drink a can of lemonade; while Defendant
was away, Plaintiff also attempted to use the top of
the can to unscrew a panel covering the interview
room's video camera.

Upon arriving at the detention facility from the po-
lice station, the nurse at the detention facility sent
Plaintiff to the hospital. At the hospital, attending
physicians diagnosed him with injuries consistent
with  blunt trauma: multiple contusions. P
Plaintiff underwent MRIs, a CT scan, and x-rays.
Physicians prescribed Motrin and Skelaxin (a
muscle relaxant) and referred him to a trauma clinic
for follow-up care. Plaintiff has drawn our attention
to nothing in the record about any follow-ups.

*2 Plaintiff filed suit against Defendant, alleging
deliberate indifference to a serious medical need in
violation of Plaintiffs Fourteenth Amendment
rights. ™ Defendant moved for summary judg-
ment on qualified immunity grounds. The District
Court denied the motion. Defendant then filed this
interlocutory appeal.

1I. DISCUSSION
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A. Qualified Immunity

[1][2] We have jurisdiction over Defendant's inter-
locutory appeal under 28 U.S.C. § 1291 and the
collateral order doctrine. See Bryant v. Jones, 575
F.3d 1281, 1288 n. 2 (11th Cir.2009). We “review
de novo a district court's denial of a motion for
summary judgment on qualified immunity
grounds.” Andujar, 486 F.3d at 1202,

[31[4][5] The purpose of the qualified immunity de- -
fense is to “protect[ ] government officials ‘from li-
ability for civil damages insofar as their conduct
does not violate clearly established statutory or
constitutional rights of which a reasonable person
would have known.” ” Pearson v. Callahan, ---
US. —-, 129 S.Ct. 808, 815, 172 L.Ed.2d 565
(2009) (quoting Harlow v. Fitzgerald, 457 U.S.
800, 102 S.Ct. 2727, 2738, 73 L.Ed.2d 396 (1982)).
The defense “ensure[s] that before they are subjec-
ted to suit, officers are on notice their conduct is
unlawful.” Saucier v. Katz, 533 U.S. 194, 121 S.Ct.
2151, 2158, 150 L.Ed.2d 272 (2001). “Unless a
government agent's act is so obviously wrong, in
the light of pre-existing law, that only a plainly in-
competent officer or one who was knowingly viol-
ating the law would have done such a thing, the
government actor has immunity from suit.” Lassit-
er v. Ala. A&M Univ., Bd. of Trs., 28 F.3d 1146,
1149 (11th Cir.1994) (en banc).

[6](7] Assessing a claim of qualified immunity in-
volves a two-step process: once a defendant raises
the defense, the plaintiff bears the burden of estab-
lishing both that the defendant committed a consti-
tutional violation and that the law governing the
circumstances was already clearly established at the
time of the violation. Pearson, 129 S.Ct. at 815-16.
Following the Supreme Court's decision in Pear-
son, we are free to consider these elements in either
sequence and to decide the case on the basis of
either element that is not demonstrated. /d. at 818.
In the present case, it seems best to proceed directly
to the question of whether the applicable law was
already clearly established when the incident took
place.
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B. “Clearly Established” Law

*3 [8][9][101[11][12][13] Whether or not Defend-
ant's conduct constituted deliberate indifference to
a serious medical need in violation of Plaintiff's
Fourteenth Amendment rights,6 the law applic-
able to these circumstances was not already clearly
established at the time of the alleged violation. A
judicial precedent with materially identical facts is
not essential for the law to be clearly established,
but the preexisting law must make it obvious that
the defendant's acts violated the plaintiff's rights in
the specific set of circumstances at issue.™’ See
Evans v. Stephens, 407 F.3d 1272, 1282 (11th
Cir.2005) (en banc).

[14][15] In deciding about qualified immunity, we
are considering what an objectively reasonable offi-
cial must have known at the pertinent time and
place; that is, we are examining “ ‘whether it would
be clear to a reasonable officer that his conduct was
unlawful in the situation [the defendant officer]
confronted. ° ” Brosseau v. Haugen, 543 U.S. 194,
125 S.Ct. 596, 599, 160 L.Ed.2d 583 (2004)
(emphasis added) (quoting Saucier, 121 S.Ct. at
2156); see also Pace v. Capobianco, 283 F.3d
1275, 1282 (11th Cir.2002). “This inquiry, it is vital
to note, must be undertaken in light of the specific
context of the case, not as a broad general proposi-
tion ....” Saucier, 121 S.Ct. at 2156.

[16] The Supreme Court has warned against allow-
ing plaintiffs to convert the rule of qualified im-
munity into “a rule of virtually unqualified liability
simply by alleging violation of extremely abstract
rights.” Anderson v. Creighton, 483 U.S. 635, 107

S.Ct. 3034, 3038-39, 97 L.Ed.2d 523 (1987). More

than a general legal proposition-for example, to act
reasonably-is usually required; if a plaintiff relies
on a general rule, it must be obvious that the gener-
al rule applies to the specific situation in question.
See Brosseau, 125 S.Ct. at 599 (noting that general
tests may be sufficient to establish law clearly in
“an obvious case”). Minor variations between cases
may prove critical. See Marsh v. Butler Cnty., Ala.,
268 F.3d 1014, 1032 (11th Cir.2001) (en banc).
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[17][18] Thus, evaluating the “objective legal reas-
onableness” of an officer's acts requires examining
whether the right at issue was clearly established in
a “particularized” and “relevant” way. Arnderson,
107 S.Ct. at 3039. The unlawfulness of a given act
must be made truly obvious, rather than simply im-
plied, by the preexisting law. See id.

[19] With this understanding about the necessity of
clear law being tied to the specific factual context,
we turn to the issue in this case. To prevail on a
claim of deliberate indifference to serious medical
need in violation of the Fourteenth Amendment, a
plaintiff must show: “(l1) a serious medical need;
(2) the defendant['s] deliberate indifference to that
need; and (3) causation between that indifference
and the plaintiff's injury.” Mann v. Taser Int'l, Inc.,
588 F.3d 1291, 1306-07 (11th Cir.2009).

[20][21][22] “A serious medical need is ‘one that
has been diagnosed by a physician as mandating
treatment or one that is so obvious that even a lay
person would easily recognize the necessity for a
doctor's attention.” ” Id at 1307 (quoting Hill v.
Dekalb Reg'l Youth Det. Ctr.,, 40 F.3d 1176, 1187
(11th Cir.1994)).™¢ In general, serious medical
needs are those “requiring immediate medical at-
tention.” See Hill, 40 F.3d at 1190.

*4 [23] To prove “deliberate indifference” to a seri-
ous medical need, a plaintiff must show “ ‘(1) sub-
jective knowledge of a risk of serious harm; (2) dis-
regard of that risk; (3) by conduct that is more than
[gross] negligence.” ” Townsend v. Jefferson Cnty.,
601 F.3d 1152, 1158 (11th Cir.2010) (quoting
Bozeman v. Orum, 422 F.3d 1265, 1272 (11th
Cir.2005)). We conclude that neither the “serious
medical need” nor the “deliberate indifference ele-
ment was established with such clarity in June 2007
that an objectively reasonable police officer in De-
fendant's place would have been on advance notice
that Defendant's acts in this case would certainly
violate the Constitution.

The best response to a serious medical need is not
required by federal law in these. cases. Judicial de-
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cisions addressing deliberate indifference to a seri-
ous medical need, like decisions in the Fourth
Amendment search-and-seizure realm, are very fact
specific. At a high level of generality, certain as-
pects of the law have been established: lengthy
delays are often inexcusable, see Harris v. Coweta
Cnty, 21 F.3d 388, 394 (11th Cir.1994) (stating
delay of several weeks in treating painful and
worsening hand condition was deliberate indiffer-
ence); shorter delays may also constitute a constitu-
tional violation if injuries are sufficiently serious,
see Bozeman, 422 F.3d at 1273 (delaying medical
treatment for fourteen minutes was deliberate indif-
ference where the plaintiff was not breathing during
that time); and the reason for the delay must weigh
in the inquiry, see id But specific cases of deliber-
ate indifference are complicated: the threshold of
deliberate indifference is connected to combina-
tions of diverse interdependent factual elements.
And for the present case, it was not already clearly
established as a matter of law in June 2007 that a
four-hour delay for injuries of this kind violated the
Fourteenth Amendment.

In fact, earlier cases considering injuries of similar
consequence concluded that delays of roughly com-
parable length were acceptable for constitutional
purposes.”™ For instance, in Andujar, a dog bit
the plaintiff as he fled from police in 1999, leaving
puncture wounds in the front and back of his thigh
that impaired his ability to walk. 486 F.3d at
1201-03. The defendant paramedics applied a tem-
porary bandage to stop the bleeding long enough
for the plaintiff to be booked at the police station,
but the plaintiff did not receive the stitches he
needed until two hours after the bite. /d. at 1203-04.
In that case, we concluded that the plaintiff's med-
ical condition was not urgent and that the “short
delay” of two hours was permissible to allow the
police sufficient time to book the plaintiff. Jd at
1204,

In Hill, we concluded that a delay of four hours in
seeking treatment for stomach pain, vomiting
blood, and blood in the plaintiff's underwear did not
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constitute deliberate indifference where the delay
was due to the official's need to finish feeding the
rest of the inmates. 40 F.3d at 1190-92.

*S [24][25] In addition, this Circuit-before 2007
and with seeming agreement-had cited other Cir-
cuits' cases that say that longer delays for similar
injuries did not constitute deliberate indifference to
a serious medical need.F¥° When decisional law
is required for prior notice, the law can be clearly
established by decisions of the U.S. Supreme Court,
Eleventh Circuit, or the highest court of the state
where the case arose. See Jenkins ex rel. Hall v.
Talladega City Bd. of Educ., 115 F.3d 821, 826 n. 4
(11th Cir.1997). But in the absence of controlling
precedent, cases decided outside this Circuit can
buttress our view that the applicable law was not
already clearly established. We must not hold po-
lice officers to a higher standard of legal knowledge
than that displayed by the federal courts in reason-
able and reasoned decisions; where “judges thus
disagree on a constitutional question, it is unfair to
subject police to money damages for picking the
losing side of the controversy.” Wilson v. Layne,
526 U.S. 603, 119 S.Ct. 1692, 1701, 143 L.Ed.2d
818 (1999); see also Barts v. Joyner, 865 F.2d
1187, 1193 (11th Cir.1989) (“We cannot realistic-
ally expect that reasonable police officers know
more than reasonable judges about the law.”). For
background, see Marsh, 268 F.3d at 1039-40. In the
present case, that this Court had cited cases of
longer delays for similar injuries further confirms
for us that an objectively reasonable police officer
in Defendant’s place would not have known that
Defendant's conduct would violate Plaintiff's con-
stitutional rights.

Cases cited by Plaintiff are too different from this
case to make the law applicable to the circum-
stances of this case clearly established in June
2007. For example, Plaintiff cites Aldridge v. Mont-
gomery, 753 F.2d 970 (11th Cir.1985), where we
denied qualified immunity to a defendant who
delayed treatment of a serious bleeding cut for ap-
proximately two and a half hours. 753 F.2d at
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972-73. Critical to our decision in that case was that
the plaintiff's cut bled continuously during that
time, causing blood to pool on the plaintiff's cloth-
ing and the floor; and the cut ultimately required
six stitches. Id.

Nothing in the record in the present case shows that
Plaintiff's cuts bled while in Defendant's custody;
he ultimately did not require stitches. Significant,
sustained bleeding requiring later stitches is a far
greater indicator of a need for urgent medical care
than the mere presence of cuts and bruises as in the
present case. ™! See Hill, 40 F3d at 1189
(“[Plaintiff] has not contended that there was con-
tinued bleeding that would signify an urgent or
emergency situation ....”). This factual variance is
the kind of variation between cases that makes a
critical difference in determining whether the ap-
plicable law was already clearly established at the
time the occurrence underlying this case arose. We
cannot say that Aldridge would provide an object-
ive police officer with adequate advance notice that
the conduct at issue in this case would violate
Plaintiff's constitutional rights.

1Il. CONCLUSION

*6¢ We conclude that it is not-and most important,
was not in June 2007-clear from the preexisting law
that all objectively reasonable policemen would
have known that a four-hour delay for booking and
interviewing a person with injuries of the kind as-
serted here is a constitutional violation.™? In
reaching this conclusion, we stress that
“[g]lovernment officials are not required to err on
the side of caution.” Marsh, 268 F.3d at 1030 n. 8.
The District Court erred in deciding that Defendant
was not entitled to the defense of qualified im-
munity.

REVERSED and REMANDED.

FN* Honorable Arthur L. Alarcén, United
States Circuit Judge for the Ninth Circuit,
sitting by designation.
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FN1. For this appeal, we assume these
facts. We do not decide today that these as-
sumed facts are entirely consistent with
reality.

FN2. The record indicates that officers ar-
rested Plaintiff at approximately 1:03 p.m.;
he arrived at the station around 2:15 p.m.;
and the jail nurse saw him at 5:17 p.m.

FN3. Plaintiff spoke to himself at times
when Defendant was outside of the room.
Much of this speech is unintelligible to us
even when Plaintiff's counsel has sugges-
ted what Plaintiff is saying. For example,
Plaintiff's brief says Plaintiff-while De-
fendant was outside the room-indicated
that he thought he had a broken shoulder.
(Defendant acknowledged that he looked at
the video monitors in real time when he
was outside the interview room). Plaintiff's
support for this claim is a citation to a
point in the video, but the video does not
support this claim: there are just unintelli-
gible utterances. No reasonable jury could
find that Plaintiff indicated to Defendant
(through the video) that Plaintiff had a
broken shoulder. See Scort v. Harris, 550
U.S. 372, 127 S.Ct. 1769, 1776, 167
L Ed.2d 686 (2007).

FN4. The record indicates that Plaintiff
vomited after arriving at the hospital and
that he self-described his pain-intensity
level as ten out of ten. Defendant had no
knowledge of these facts while Plaintiff
was in Defendant's custody.

FNS. Plaintiff also filed suit against the ar-
resting officers in their personal capacities
for use of excessive force; the arresting of-
ficers are not parties to this appeal.

FN6. The Fourteenth Amendment governs
claims of medical indifference to the needs
of pretrial detainees while the Eighth
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Amendment applies to claims of convicted Hill, 40 F.3d at 1190) (concluding that a
prisoners. Andujar, 486 F.3d at 1202 n. 3. four-hour delay in seeking medical treat-
Because the minimum standard for provid- ment for “cracked teeth, a cut nose, and a
ing medical care to pretrial detainees is the bruised face” was not a constitutional viol-
same as the standard for providing medical ation where there was “no indication these
care to convicted prisoners under the injuries required immediate medical treat-
Eighth Amendment, see id, we consider as ment”); Gaudreault v. Salem, 923 F.2d
precedents cases decided under either _ 203, 207-08 (1st Cir.1990) (cited in Hill,
amendment. 40 F.3d at 1188 n. 24) (concluding that a

ten-hour delay in providing treatment for
FN7. Very occasionally, qualified im- “multiple bruises| ] to the forehead, left
munity can be . denied where the plaintiff and right orbits of his eyes, nasal area, left
establishes that the defendant's conduct so ribs, right flank and left shoulder, ... a
obviously violated federal law that the de- corneal abrasion and an abrasion on the .
fendant must have known the acts violated . upper back” and “ ‘massive swelling’ in
federal law even in the absence of preexist- the head” did not constitute deliberate in-
ing caselaw addressing materially similar difference); Martin v. Gentile, 849 F.2d
facts. See, e.g., Priester v. City of Riviera 863, 871 (4th Cir.1988) (cited in Hill, 40
Beach, Fla, 208 F.3d 919, 926-27 (11th F.3d at 1188 n. 22) (concluding that a four-
Cir.2000). teen-hour delay in treatment for cuts,

bruises, and a quarter-inch piece of glass
FN8. Serious medical need might alternat- embedded in the palm did not constitute
ively be established where the condition deliberate indifference).
worsens due to a delay. See Mann, 588 :
F.3d at 1307. Here, because Plaintiff does FN11. Also, we note that the delay in 4ld-
not contend further injury from the delay ridge was due to officers “waiting for a de-
in treatment, the proper test is whether a tective to tell them what to do.” 753 F.2d
lay person would easily recognize the need ' at 972. This reason for delay differs from
as serious. In addition, that a medical need the facts of this case, where the delay oc-
might be recognizable by a trained medical curred due to the need to interview and to
professional, such as a nurse, is not book Plaintiff. Earlier cases establish that
enough. Instead, the need for immediate the reason for a delay matters: a good reas-
medical assistance must have been appar- on may justify a delay. See, eg., Andujar,
ent to the untrained eye of a layperson. See 486 F.3d at 1204 (stating that a delay to
id at 1307-08. book the plaintiff was reasonable). In the

present case, that the delay in treatment ex-
FN9. While material differences exist tended no longer than the time to interview
between the facts of the present case and " and book Plaintiff is undisputed; and
the facts of earlier cases cited here, the Plaintiff does not contend that the period
earlier cases are sufficiently similar to help - for interviewing and booking was, in itself,
to render the law applicable to the circum- excessive. The delay was also extended by
stances of this case unclear to an object- Plaintiff's acts of giving a false name and
ively reasonable officer. then attempting to implicate his passenger.

Under earlier cases, a reasonable law en-
FN10. See, e.g., Kane v. Hargis, 987 F.2d forcement officer could consider getting

1005, 1008-09 (4th Cir.1993) (cited in
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Plaintiff properly identified and determin-
ing if he acted alone to be valid reasons
justifying some delay in treatment, given
the injuries seemingly involved here.

FN12. We also note that Plaintiff did not
request medical care. A person is not re-
quired to request medical care to prevail on
a claim of deliberate indifference to a seri-
ous medical need. But in this situation,
where Plaintiff engaged in conversation on
different topics, Plaintiff's failure to re-
quest medical care supports our determina-
tion that objectively reasonable law en-
forcement officers-held to the standard of a
layperson, rather than a trained medical
professional-would not be on notice that
Plaintiff needed immediate medical care.

C.A.11 (Fla.),2010.
Youmans v. Gagnon
—F.3d ----, 2010 WL 4608409 (C.A.11 (Fla.))

END OF DOCUMENT
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Only the Westlaw citation is currently avail-
able. This case was not selected for publication in
the Federal Reporter.

Not for Publication in West's Federal Reporter See
Fed. Rule of Appellate Procedure 32.1 generally
governing citation of judicial decisions issued on or
after Jan. 1, 2007. See also Eleventh Circuit Rules
36-2, 36-3. (Find CTA11 Rule 36-2 and Find
CTA11 Rule 36-3)

United States Court of Appeals,
Eleventh Circuit.
Donald W. WHITEHEAD, Plaintiff-Appellant,
V.
Edward H. BURNSIDE, Defendant-Appellee.
No. 10-11911
Non-Argument Calendar.

Nov. 17, 2010.

Background: Inmate brought § 1983 action against
prison medical director, alleging deliberate indiffer-
ence to his serious medical needs. The United
States District Court for the Middle District of
Georgia, C. Ashley Royal, J., 2010 WL 1258050,
granted director's motion for summary judgment,
Inmate appealed.

Holding: The Court of Appeals held that director
was not deliberately indifferent towards prisoner's
serious medical need.

Affirmed.

West Headnotes
Prisons 310 €50
310 Prisons

Prison medical director was not deliberately indif-
ferent towards prisoner's serious medical need re-
garding his broken kneecap resulting from a prison
altercation, as would violate the Eighth Amend-
ment, despite prisoner's contention that director
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denied him needed surgery, where director was not
at the prison at the time of the incident, treating
doctors did not believe the injury needed immediate
surgery, and director requested an urgent consulta-
tion by an orthopedist upon examining prisoner,
which led to his eventual surgery. U.S.C.A.
Const.Amend. 8.

McNeill Stokes, Attorney at Law, Atlanta, GA, for
Plaintiff-Appellant.

Tina M. Piper, Thurbert Baker, Office of Attorney

~ General, Atlanta, GA, for Defendant-Appellee.

Appeal from the United States District Court for the
Middle District of Georgia. D.C. Docket No.
5:08-cv-00193-CAR.

Before DUBINA, Chief Judge, HULL and AN-
DERSON, Circuit Judges.

PER CURIAM:

*1 Appellant Donald W. Whitehead, an inmate at
the Men's State Prison (“MSP) in Hardwick, Geor-
gia, appeals the district court's entry of summary
judgment as to Hale Edward Burnside, Medical
Director for the prison, on his claim of deliberate
indifference to a serious medical need in violation
of the Constitution of the United States, brought
pursuant to 42 U.S.C. § 1983, and a state cause of
action for medical malpractice™ On appeal,
Whitehead argues that the district court erred by ad-
opting the recommendation of the magistrate judge
that summary judgment should be granted in favor
of Burnside because Whitehead failed to create an
issue of fact for trial. The magistrate judge
reasoned that Whitehead failed to provide medical
evidence to support his claim of deliberate indiffer-
ence on the part of Burnside. Whitehead contends
that his declaration and Dr. William S. Thompson's
declaration support his theory that the two and one
half week delay between his kneecap injury and
surgery amounts to cruel and unusual punishment.

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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After reviewing the record, we conclude that
Whitehead has failed to present a genuine issue of
material fact to be resolved by a fact-finder. Thus,
we affirm the grant of summary judgment.

We review a district court order granting summary
judgment de novo, viewing all of the facts in the re-
cord in the light most favorable to the non-moving
party. Brooks v. County Comm'n of Jefferson
County, Ala, 446 F.3d 1160, 1161-62 (11th
Cir.2006). Summary judgment is appropriate where

the moving party demonstrates, through pleadings,

interrogatories, and admissions on file, together
with the affidavits, if any, “that there is no genuine
issue as to any material fact and that the movant is
entitled to judgment as a matter of law.” Fed. R.
Civ. P 56(c). “A party moving for summary judg-
ment has the burden of showing that there is no
genuine issue of fact.” Eberhardt v. Waters, 901
F.2d 1578, 1580 (11th Cir.1990) (internal quotation
marks omitted). “A party opposing a properly sub-
mitted motion for summary judgment may not rest
upon mere allegation or denials of his pleadings,
but must set forth specific facts showing that there
is a genuine issue for trial.” Id. (internal quotation
marks omitted). The court must view the evidence
and make all reasonable factual inferences against
the non-moving party. /d. Speculation or conjecture
from a party cannot create a genuine issue of mater-
ial fact. Cordoba v. Dillard's, Inc., 419 F.3d 1169,
1181 (11th Cir.2005). “A mere scintilla of evidence
in support of the nonmoving party will not suffice
to overcome a motion for summary judgment.”
Young v. City of Palm Bay, Fla., 358 F.3d 859, 860
(11th Cir.2004).

In order to state a cognizable claim for inadequate
medical treatment under the Eighth Amendment, “a
prisoner must allege acts or omissions sufficiently
harmful to evidence deliberate indifference to seri-
ous medical needs.” Estelle v. Gamble, 429 U.S.
97, 106, 97 S.Ct. 285, 291, 50 L.Ed.2d 251 (1976).
These acts or omissions must be “so grossly incom-
petent, inadequate, or excessive as to shock the
conscience or to be intolerable to fundamental fair-
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ness.” Harris v. Thigpen, 941 F.2d 1495, 1505
(11th Cir.1991) (quoting Rogers v. Evans, 792 F.2d
1052, 1058 (11th Cir.1986)).

*2 Deliberate indifference requires a plaintiff to
prove three elements: “(1) subjective knowledge of
a risk of serious harm; (2) disregard of that risk;
and (3) by conduct that is more than mere negli-
gence.” Brown v. Johnson, 387 F.3d 1344, 1351
(11th Cir.2004). The plaintiff shoulders a heavy
burden; even conduct that could be characterized as
medical malpractice does not necessarily constitute
deliberate indifference. See McElligott v. ~Foley,
182 F.3d 1248, 1255 (11th Cir.1999). A difference
in medical opinion does not constitute deliberate in-
difference so long as the treatment provided is min-
imally adequate. Harris, 941 F.2d at 1504-05.
When a plaintiff alleges that delay in medical treat-
ment shows deliberate indifference, he “must place
verifying medical evidence in the record to estab-
lish the detrimental effect of delay in medical treat-
ment to succeed.” Hill v. Dekalb Reg'l Youth Det.
Ctr., 40 F.3d 1176, 1187-88 (11th Cir.1994), over-
ruled in part on other grounds by Hope v. Pelzer,
536 U.S. 730, 739 n. 9, 122 S.Ct. 2508, 2515 n. 9,
153 L.Ed.2d 666 (2002). “[D]elay in medical treat-
ment must be interpreted in the context of the seri-
ousness of the medical need, deciding whether the
delay worsened the medical condition, and consid-
ering the reason for delay.” Id at 1189. Self-
serving statements by a plaintiff do not create a
question of fact in the face of contradictory, con-
temporaneously created medical records. See, e.g.,
Bennett v. Parker, 898 F.2d 1530 (11th Cir.1990).

We conclude from the record that the district court
correctly applied the summary judgment standard,
finding that Whitehead failed to demonstrate that
there was a genuine issue of material fact as to
whether Burnside was deliberately indifferent to
Whitehead's broken kneecap. Although Whitehead
attempts to overcome summary judgment by offer-
ing his own sworn statement and that of Dr.
Thompson to support his allegations, the contem-
poraneous medical records and opinions of the ex-

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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amining medical doctors show that this purported
evidence is baseless.

Whitehead's broken kneecap resulted from a prison
altercation on October 20, 2006. Whitehead claims
in his statement that, after his arrival at the Oconee
Regional Hospital, Dr. Salvatore Dellacona reques-
ted immediate surgery for his injured knee but was
denied permission by Burnside to perform the oper-
ation. On the contrary, Dr. Dellacona provided an
affidavit stating that immediate surgery was not re-
quired for Whitehead's broken kneecap, and he did
not speak. with Burnside as Whitehead contends.
Prison records indicate that at the time of the incid-
ent, Burnside was not present at the prison.

Dr. Dellacona, pursuant to hospital protocal, re-
quested a second opinion from Dr. Steven Nier-
garth. Niergarth concurred with Dr. Dellacona that
immediate surgery was not required. On November
1, 2006, Whitehead was examined by an orthopedic
specialists, Dr. Clarence Fossier. Fossier found that
the injury did not require immediate surgery and
scheduled the operation for a week later. In his
sworn statement, Fossier testified that he would
have operated immediately if it had been necessary
and that any delay in surgery did not result in any
long-term detriment to Whitehead.

*3 Whitehead attempts to counter these medical
opinions from his treating physicians by producing
an affidavit from Dr. Thompson, wherein he states
that after reviewing the evidence, he found Burn-
side deliberately indifferent in delaying treatment
for Whitehead. At best, however, Dr. Thompson's
affidavit represents a difference of medical opinion
between himself and the physicians who treated
Whitehead. Furthermore, as Dr. Thompson ac-
knowledges, his affidavit is based in part on White-
head's statement that Dellacona would have per-
formed surgery immediately had Burnside not inter-
vened. Dellacona's contemporaneous medical re-
cords and his affidavit show this contention to be
incorrect.

Whitehead's statement is erroneous in other ways as

ntered on FLSD Docket 11/30/2010 Igﬁéfé%%fgf
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well. Whitehead claims that Bumnside refused to
look at his knee and told him it would take two to
three months to schedule an MRI. Burnside's re-
cords, recorded at the time he first saw Whitehead,
show otherwise. Burnside clearly notes that White-
head had fractured his patella, could not extend his
leg, and had swelling in his left knee. Burnside re-
quested an urgent consultation by an orthopedist to
evaluate the injury, and Whitehead was scheduled
for the consultation with Dr. Fossier that lead to his
eventual surgery.

The evidence from the record is clear. Whitehead
has established, at best, a difference of medical
opinion as to the appropriate treatment for his in-
jured knee. His personal belief regarding the sever-
ity of his injury is not sufficient to overcome the
medical opinions of Drs. Fossier and Dellacona,
and he has failed to produce evidence to refute the
contemporaneous medical records supporting Burn-
side's actions. Therefore, we conclude that the dis-
trict court properly adopted the magistrate's recom-
mendation and we affirm the district court's grant of
summary judgment in favor of Burnside.

AFFIRMED.

FN1. Initially, Whitehead also appealed
the magistrate judge's imposition of sanc-
tions in the underlying matter. On August
20, 2010, a panel of this Court dismissed
the appeal as to the sanctions order.

C.A.11 (Ga.),2010.
Whitehead v. Burnside
Slip Copy, 2010 WL 4629001 (C.A.11 (Ga.))

END OF DOCUMENT
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 10-22183-CIV-KING
MAGISTRATE P. A. WHITE

CHRISTOPHER URIAH ALSOBROOK,

PlaintiffF,
V. : REPORT OF
MAGISTRATE JUDGE
SGT. ALVARADO, et al., (DE#34& 35)
Defendants.
1. Introduction

The pro-se plaintiff, Christopher Uriah Alsobrook, filed a
civil rights complaint pursuant to 42 U.S.C. 81983, (De#1) and an
amended complaint (DE#18). The plaintiff is proceeding 1in forma
pauperis, and seeks monetary damages.

This Cause is before the Court upon a Motion to Dismiss the
Amended Complaint filed by Defendants Alvarado and Medina(DE#34).

I11. Analysis

Pursuant to Rule 12(b)(6) of the Federal Rules of Civil
Procedure, a defendant may move to dismiss a complaint because the
plaintiff has failed to state a claim upon which relief may be
granted. See Fed.R.Civ.P. 12(b)(6). The complaint may be dismissed
ifT the plaintiff does not plead facts that state a claim to relief

that i1s plausible on its face. See Bell Atlantic Corp. v. Twombly,
127 S.Ct. 1955 (2007)(retiring the oft-criticized “no set of facts”
language previously used to describe the motion to dismiss standard

and determining that because plaintiffs had “not nudged their
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claims across the line from conceivable to plausible, their
complaint must be dismissed” for failure to state a claim); Watts
v. FIU, 495 F.3d 1289 (11 Cir. 2007). While a complaint attacked
for failure to state a claim upon which relief can be granted does
not need detailed factual allegations, a plaintiff®s obligation to
provide the grounds of his entitlement to relief ““requires more
than labels and conclusions, and a formulaic recitation of the
elements of a cause of action will not do.” Twombly, 127 S.Ct. at
1964-65. The rules of pleading do '"not require heightened fact
pleading of specifics . . . .” The Court®s inquiry at this stage
focuses on whether the challenged pleadings ''give the defendant
fair notice of what the . . . claim is and the grounds upon which
it rests.” Erickson v. Pardus, 127 S.Ct. 2197, 2200 (2007)(quoting
Twombly, 127 S.Ct. at 1964).

Factual Allegations

The plaintiff alleged in his initial complaint filed on July
2, 2010, that Officer Alvarado knowingly endangered him by failing
to remove him from his cell when the plaintiff’s cell mate, a known
violent felon, informed him that i1if he failed to remove the
plaintiff, he would “send him out”. He further alleges that while
being assaulted by the fellow i1nmate, Sgt. Medina viewed the
assault, and when the plaintiff requested help, told him to “handle
your business”.! The plaintiff includes a copy of the disciplinary
report he received for fighting with another inmate. The plaintiff
claims that since the assault he suffers from headaches, vertigo
and extreme nausea and vomiting. The Preliminary Report recommended
that the plaintiff stated a claim for endangerment against Alvarado

1 The plaintiff made a conclusory statement in his initial
complaint that Sgt. Medina refused to call for medical aid on his
behalf.
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and Medina. The Preliminary report was adopted on August 19, 2010,
and both defendants were served.

Motions to Dismiss initial complaint

Tiled by Alvarado and Medina

On September 21, 2010, before the filing of the Amended
complaint, Defendant Alvarado filed a Motion to Dismiss the initial
complaint. (DE#15). The defendant argued that the claims against
him should be dismissed because the plaintiff’s claims are barred
by Heck.? Claims which challenge the fact or duration of the
imprisonment may be raised in a civil rights complaint only when a
conviction or sentence has been reversed or expunged through use of
a petition for writ of habeas corpus.

Alvarado alleged that the plaintiff is seeking to overturn two
disciplinary reports he received as a result of the incident
complained of and to retrieve his thirty days of lost gain time for
fighting and being disrespectful to an Officer. 3

Review of the initial complaint reveals only that the
plaintiff was seeking damages, claiming that Alvarado allowed an
assault against him to continue by a prisoner with a known history
of violence, and refused to come to his aid, despite the fact he
was bleeding profusely. He does not challenge his disciplinary
report, nor does he seek restoration of gain time. He seeks purely
monetary relief. It was therefore recommended that the defendant’s
argument that the complaint should be barred by Heck was

’Heck v _Humphrey, 512 U.S. 477 (1994)

SThe plaintiff is cautioned that any attempts to amend his
complaint to obtain lost gain time shall be barred by Heck.

3
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unavailing.

Secondly, the defendant correctly contends that the plaintiff
may not sue him in his official capacity for monetary damages. The
defendant i1s protected by Eleventh Amendment immunity. Will v
Michigan dept. of State Police, 491 U.S. 58 (1989) (a suit against
a state employee in his official capacity iIs a sult against the

State for Eleventh Amendment purposes.) The defendant may be sued
solely in his individual capacity.

On October 13, 2010, Defendant Medina filed a motion to
dismiss the complaint (DE#20). Although Defendant Medina’s motion
to dismiss was filed after the filing of an amended complaint, the
motion sought to dismiss the initial complaint, and raised the
identical arguments raised in Officer Alvarado’s Motion.

A Preliminary Report was entered on November 3, 2010,
recommending that Sgt. Alvarado and Sgt. Medina’s motions to
dismiss be granted as to any suit against them in their official
capacity, and denied as to all remaining arguments. (DE#28)

The Amended Complaint (DE#18)

The Preliminary Report also served as an initial screening of
the amended complaint. The plaintiff filed the Amended Complaint on
October 6, 2010 (DE#18). His claims against Officer Alvarado and
Medina essentially remained the same. He clarified the claim of
denial of medical aid against Sgt. Medina in Count 2. (P8) He
alleged that Medina refused to summon emergency medical personnel
to evacuate him, and treat the plaintiff’s serious medical needs.
He claims he suffered serious bodily iInjuries, including severe
pain, soft tissue damages, bleeding from a gash to the back of his
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head, a cut under his eye, a bloody nose and a cut on his forehead,
along with swelling and blackening of a large portion of his face.

He further added an additional defendant in his amended
complaint. He claims in Count three that Nurse Harris denied him
medical treatment for his serious medical injuries. He claimed that
while 1In the emergency room, despite his complaints of pain,
disorientation, and a concussion, she provided no treatment for him
for several days. He seeks monetary relief.

Defendants Medina and Alvarado filed a response iIn opposition
to the motion to amend, with exhibits and affidavits (DE#21). These
exhibits and affidavits may be considered in a motion for summary
judgment. The arguments were the same as raised in their motions
to dismiss.

They further added the argument that the plaintiff has failed
to exhaust his administrative remedies. Although the defendant is
essentially arguing that the exhaustion requirement is a condition
precedent to filing suit, the Supreme Court has held that failure
to exhaust is an affirmative defense, and a plaintiff i1s not
required to plead and demonstrate exhaustion of remedies in his
complaint. See Jones v. Bock, 549 U.S. 199, 216 (2007). It cannot
be assumed for purposes of the defendant’s motion and the Report,

that the plaintiff has failed to exhaust his administrative
remedies. It Is apparent that any determination as to whether the
operative complaint may be subject to dismissal under 81997e(a),
will require further development of the record.

Review of the amended complaint revealed that the plaintiff
had stated a claim for denial of adequate medical treatment against
Defendant Harris and Medina. The Eighth Amendment prohibits any
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punishment which violates civilized standards of decency or
"involve[s] the unnecessary and wanton infliction of pain.”
Estelle v. Gamble, 429 U.S. 97, 102-03 (1976) (quoting Greqgq V.
Georgia, 428 U.S. 153, 173(1976)); see also Campbell v. Sikes, 169
F.3d 1353, 1363 (11 Cir. 1999). "However, not “every claim by a
prisoner that he has not received adequate medical treatment states
a violation of the Eighth Amendment.*"™ McElligott v. Foley, 182
F.3d 1248, 1254 (11 Cir. 1999) (citation omitted). An Eighth
Amendment claim contains both an objective and a subjective
component. Taylor v. Adams, 221 F.3d 1254, 1257 (11 Cir. 2000);
Adams v. Poag, 61 F.3d 1537, 1543 (11 Cir. 1995). First, a
plaintiff must set forth evidence of an objectively serious medical
need. Taylor, 221 F.3d at 1258; Adams, 61 F.3d at 1543. Second, a
plaintiff must prove that the prison official acted with an

attitude of ""deliberate indifference'" to that serious medical need.
Farmer, 511 U.S. at 834; McElligott, 182 F.3d at 1254; Campbell,
169 F.3d at 1363. The objective component requires the plaintiff

to demonstrate that he has been subjected to specific deprivations
that are so serious that they deny him "the minimal civilized
measure of life"s necessities.” Rhodes v. Chapman, 452 U.S. 337,
347 (1981); see also Hudson v. McMillian, 503 U.S. 1, 8-9 (1992).

The Preliminary Report recommended that at this stage In the
proceedings, the plaintiff has made a minimal claim for denial of
medical aid by Officer Medina and Nurse Harris, and Nurse Harris
was served. It was further recommended that the amended complaint
(DE#18) be the operative complaint.® The defendants filed

‘1f the plaintiff was a pretrial detainee at the time of the
events alleged, his claims must be analyzed under the Due Process
Clause of the Fourteenth Amendment rather than the Cruel and
Unusual Punishment Eighth Amendment standard. Bell v. Wolfish, 441
U.S. 520, 535 (1979); Hamm v. DeKalb County, 774 F.2d 1567, 1571-74
(11 Cir. 1985).
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objections, and the Report was adopted on November 23,2010.

Motion to Dismiss Amended Complaint
by Alvarado & Medina (DE#34)

The Cause before the Court is the defendants Motion to Dismiss
the amended complaint on the grounds of lack of subject matter
jurisdiction and qualified immunity, filed on November 30, 2010.

The defendants argue again that this suit should be dismissed
because the plaintiff’s claims are barred by Heck.® Claims which
challenge the fact or duration of the imprisonment may be raised in
a civil rights complaint only when a conviction or sentence has
been reversed or expunged through use of a petition for writ of
habeas corpus. As previously stated, although the plaintiff stated
he received a disciplinary report, he seeks relief for endangerment
and delay in medical treatment. The gravamen of the plaintiff’s
complaint is that the officers failed to intervene once the fight
ensued, unrelated to a finding of guilt in the disciplinary report.
He 1s not seeking return of gain time or any other relief affecting
his duration of Imprisonment.

The defendants again raise the argument of lack of exhaustion,
citing to Bryant v Rich, 530 F.3d 1368 (11 Cir. 2008), for the
proposition that exhaustion of administrative remedies may be

determined at the motion to dismiss stage. However, as previously
cited, the Supreme Court has stated exhaustion is an affirmative
defense and does not have to be proved in the initial pleadings.
Jones v Bock, supra.

*Heck v Humphrey, 512 U.S. 477 (1994)

7
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Further, in the initial complaint, pages 16 through 18, the
plaintiff provides a detailed statement of his attempts to exhaust.
The defendants have provided no argument to demonstrate that the
plaintiff’s attempts do not satisfy the exhaustion requirement.
This issue clearly requires further development.

The final argument raised is that Defendant Medina is entitled
to qualified immunity as to the issue of delay of medical
attention. Qualified immunity is “an entitlement not to stand trial
or face the other burdens of litigation.' Saucier v. Katz, 533 U.S.
194, 200 (2001) (quoting Mitchell v. Forsyth, 472 U.S. 511, 526
(1985)). The purpose of this immunity is to allow government

officials to carry out their discretionary duties without the fear
of personal liability or harassing litigation, Lee v. Ferraro, 284
F.3d 1188, 1194 (11 Cir. 2002) (citing Anderson v. Creighton, 483
U.S. 635, 638 (1987)), and it shields from suit "all but the
plainly incompetent or one who is knowingly violating the federal

law.”™ Lee, supra, 284 F.3d at 1194 (quoting Willingham v. Loughnan,
261 F.3d 1178, 1187 (11 Cir. 2001)). Since qualified immunity is a
defense not only from personal liability for government officials
sued 1n their individual capacities, but also a defense from suit,
it iIs important for the Court to determine the validity of a
qualified immunity defense as early In the lawsuit as is possible.
Lee v. Ferraro, supra, at 1194; GJR Invs., Inc. v. County of
Escambia, 132 F.3d 1359, 1370 (11th Cir. 1998).

Generally, government officials performing discretionary
functions are protected by qualified immunity if their conduct does
not violate "clearly established statutory or constitutional rights
of which a reasonable person would have known.”™ Harlow v.
Fitzgerald, 457 U.S. 800, 818 (1982).
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In Saucier, supra, the Supreme Court set forth a two-part test

for evaluating a claim of qualified immunity. As a "threshold
question,™ a court must ask, "[t]laken In the light most favorable
to the party asserting the injury, do the facts alleged show the
officer™s conduct violated a constitutional right?" Lee, supra at
1194 (quoting Saucier, 533 U.S. 194, 201); and then, if a
constitutional right would have been violated under the plaintiff"s

version of the facts, the court must then determine “whether the
right was clearly established.” Lee, supra, 284 F.3d at 1194

(quoting Saucier, supra). This second inquiry "must be undertaken

in light of the specific context of the case, not as a broad
general proposition.” 1d.; see also Marsh v. Butler County, 268
F.3d 1014, 1031-33 (11 Cir. 2001) (en banc).

Claims of delay in medical treatment are cognizable under 42
U.S.C. 81983, Lancaster v Monroe County, Alabama, 116 F.3d 1419 (11
Cir. 1997). The plaintiff must demonstrate that the defendant acted
with deliberate iIndifference when he intentionally delayed

providing the inmate with access to medical treatment.

Defendant Medina argues that he delayed treatment until the
plaintiff agreed to “cuff up”, as he was conscious of the security
risks of opening a cell housing two violent felons without securing
these individuals with handcuffs. At this preliminary stage, it
cannot be determined whether Medina acted with a reasonable
awareness of security or demonstrated deliberate indifference. The
defendant cites to Williams v County of Sacramento Sheriff’s Dept,
2007 WL 2433221 (ED Cal 2007) for the argument that a brief delay
taking inmate to medical clinic due to security concerns did not

violate the 1inmates civil rights. However, that decision was
reached at the summary judgment stage, after the facts had been
fully developed. At this preliminary stage, the determination of
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whether Defendant Medina i1s entitled to qualified immunity cannot
be made.

I11. Conclusion

It is therefore recommended as follows:
1. The defendants” Motion to Dismiss (DE#34) be denied.

2. The claims of endangerment against Officer Alvarez, and

failure to intervene against Officer Medina shall remain.

3. A claim of denial of providing medical aid shall proceed

against Officer Medina, and Nurse Harris.

4. The Defendants” Motion to Stay Discovery until resolution
of the Motion to Dismiss (DE#35) be denied as moot.

Objections to this report may be filed with the District Judge
within fourteen days of receipt of a copy of the report.

Dated this 2" day of February, 2011.

UNITED STATES MAGISTRATE JUDGE

cc: Christopher Uriah Alsobrook, Pro Se
DC#09876
Suwannee Correctional Institution
Address of Record

10
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Lance Neff, AAG

Office of Attorney General
Tallahassee, FL

Attorney of record
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
Case No.: 10-22183-CV-KING/WHITE
CHRISTOPHER ALSOBROOK,
Plaintiff,
V.

SGT. ALVARADO, et al.,

Defendants.
/

DEFENDANTS’ OBJECTIONS
TO MAGISTRATE’S REPORT AND RECOMMENDATION

Defendants Alvarado and Medina, through undersigned counsel and pursuant to Rule
72, Federal Rules of Civil Procedure and Local Magistrate Rule 4, respectfully object to the
magistrate’s February 2, 2011 Report and Recommendation (Doc. 43).! As grounds for the
objections, Defendants state the following:

1. The magistrate states, “The gravamen of the plaintiff’s complaint is that the
officers failed to intervene once the fight ensued, unrelated to a finding of guilt in the
disciplinary report. He is not seeking return of gain time or any other relief affecting his duration
of imprisonment.” (Doc. 43 at 7) However, as the Eleventh Circuit recently stated, “[The
inmate’s] argument that Heck is inapplicable because he is not seeking to expunge his
disciplinary actions misses the mark. As we have already discussed, the relevant inquiry is not
whether a prisoner explicitly seeks to reinstate his good-time credits, but instead whether the §
1983 claims call into question the validity of the deprivation of those credits.” Richards v.

Dickens, 2011 WL 285212, No. 10-10343, at *2 (11th Cir. Jan. 31, 2011). That Plaintiff failed

! As stated in the docket entry, objections are due February 22, 2011. (Doc. 43)

1
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to seek his gain time back as relief in this civil case is irrelevant; the question is whether success
in the civil rights suit would necessarily undermine the disciplinary report. Here, as stated in
further detail in the Motion to Dismiss, Plaintiff asserts that Defendants Alvarado and Medina
failed to witness him fighting, but only being attacked. This assertion necessarily contradicts the
Fighting DR. Thus, Plaintiff’s specific allegations are incompatible with success in this case and
this Court is without subject-matter jurisdiction as the claim is Heck-barred.

2. The magistrate judge misconstrued Defendants’ Heck-bar argument as an
exhaustion argument. Defendants did not make an exhaustion argument, but were merely
analogizing to the process of reviewing a failure to exhaust argument made in a Rule 12 motion
where courts are allowed to look at documents outside of the complaint in order to make a

determination on exhaustion. This process is laid out and confirmed as proper in Bryant v. Rich,

530 F.3d 1368 (11th Cir. 2008). In a fashion analogous to Bryant, Defendants argue that this
Court may look at documents outside the complaint in order to review a Heck-bar argument.
The magistrate judge failed to address this assertion of Defendants. Defendants contend, under
Rule 12(b)(1), that since Plaintiff has made allegations inconsistent with still valid disciplinary
reports (for which Plaintiff lost gain time), Plaintiff’s failure to protect claim against Defendants
is Heck-barred depriving the Court of subject-matter jurisdiction.

3. The magistrate judge erred in not making a determination on qualified immunity
regarding the deliberate indifference claim against Defendant Medina. The magistrate judge
asserts that the facts need to be more fully developed. (Doc. 43 at 9-10) However, Defendants
are arguing for qualified immunity based solely on the well-pleaded facts put forth by Plaintiff in
his Amended Complaint. No further factual development is needed at this stage as Defendants

are arguing based merely on what Plaintiff has stated in his Amended Complaint.
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4. The key question under the first prong of the qualified immunity analysis is
whether Defendant Medina violated Plaintiff’s constitutional rights by not taking him to medical
after Plaintiff and the inmate Plaintiff was fighting refused to “cuff up.” Plaintiff plainly asserts
in his amended complaint that Sergeant Medina stated to Plaintiff, “When ya’ll are ready to cuff
up I’ll get you to medical.” (Doc. 18 at 10) Thus, as Plaintiff states in his amended complaint,
Plaintiff held the key to his medical care. All Plaintiff had to do was “cuff up” and he would be
taken to medical. There is no indication in the amended complaint that Plaintiff was willing to
comply with the simple act that would have gotten him immediately to medical. Silence as to a

material fact does not make that fact well-pleaded. As stated in Ashcroft v. Igbal, 129 S.Ct.

1937, 1950 (2009), “But where the well-pleaded facts do not permit the court to infer more than
the mere possibility of misconduct, the complaint has alleged-but it has not ‘show[n]’-‘that the
pleader is entitled to relief.” Fed. Rule Civ. Proc. 8(a)(2).”  Thus, it has not been shown that
Defendant Medina was indifferent to Plaintiff’s medical needs as Plaintiff failed to state in his
amended complaint that he was willing to cuff up and that Defendant Medina refused to take him
to medical after Plaintiff expressed that willingness. It is much more probable that Defendant
was merely conscious of the security risks of opening a cell housing two violent felons who had
just engaged in belligerence without first securing those individuals with handcuffs. Such action
is not deliberate indifference; it is reasonable security awareness.

4. Regardless of whether Defendant Medina’s conduct constituted deliberate
indifference to a serious medical need in violation of Plaintiff’s Eighth Amendment rights, the
law applicable to the circumstances of the instant case was not clearly established at the time of

the alleged violation. This argument was laid out in detail in the Motion to Dismiss, but the
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magistrate failed to address this second prong of the qualified immunity determination. See

Saucier v. Katz, 533 U.S. 194 (2001).

5. Lastly, if the case is not remanded to the magistrate judge, Defendants seek a
interlocutory appeal pursuant to 28 U.S.C. 1292(b) and request the district judge certify the
following question: “Whether a Heck-bar argument may be brought under Rule 12(b)(1), F.
R.Civ.P., and whether a district court may make factual findings outside the record in ruling on
the Heck-bar argument.”  The request is made due to the fact that not allowing a Heck-bar
defense to be brought in a Rule 12(b)(1) motion is a “controlling question of law as to which
there is substantial ground for difference of opinion and that an immediate appeal from the order
may materially advance the ultimate termination of the litigation.”

CONCLUSION

Defendants request the district court judge remand the case to the magistrate judge with
instructions to address Defendants’ Rule 12(b)(1) Heck-bar argument and make fact-finding
determinations outside the record if required. Further, Defendants request the district court judge
remand the case to the magistrate judge with instructions to address Defendant Medina’s
qualified immunity argument under both prongs of Saucier.

Lastly, if the case is not remanded to the magistrate judge, Defendants request the district
judge to certify an interlocutory appeal pursuant to 28 U.S.C. 1292(b) and certify the following
question: “Whether a Heck-bar argument may be brought under Rule 12(b)(1), F. R.Civ.P., and
whether a district court may make factual findings outside the record in ruling the Heck-bar
argument.”

Respectfully submitted,

PAMELA JO BONDI
ATTORNEY GENERAL
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s/ Lance Eric Neff

Lance Eric Neff

Assistant Attorney General

Florida Bar Number 26626

Office of the Attorney General

The Capitol, PL-01

Tallahassee, Florida 32399-1050

(850) 414-3300 - Telephone

(850) 488-4872 - Facsimile

Email: Lance.Neff@myfloridalegal.com

CERTIFICATE OF SERVICE

I hereby certify that on February 18, 2011, | electronically filed the foregoing document
with the Clerk of the Court using CM/ECF. 1 also certify that the foregoing document is being
served this day on all counsel of record or pro se parties identified on the attached Service List in
the manner specified, either via transmission of Notices of Electronic Filing generated by
CM/ECEF or in some other authorized manner for those counsel or parties who are not authorized
to receive electronically Notices of Electronic Filing.

s/ Lance Eric Neff
LANCE ERIC NEFF

SERVICE LIST
CHRISTOPHER ALSOBROOK versus SGT. ALVARADO, et al.,
Case No.: 10-22183-CV-KING/WHITE
United States District Court, Southern District of Florida

Christopher Alsobrook, DC# D09876

Suwannee C.I.

5964 U.S. Highway 90

Live Oak, FL 32060

PRO SE

Service by Mail
s/ Lance Eric Neff
LANCE ERIC NEFF
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 10-22183-CV-KING/WHITE
CHRISTOPHER URIAH ALSOBROOK,
Plaintiff,
V.

SGT. ALVARADO, et al,,

Defendants.
/

ORDER GRANTING PARTIAL DISMISSAL OF AMENDED COMPLAINT

THIS CAUSE comes before the Court upon Magistrate Judge Patrick A. White’s
February 4, 2011 Report and Recommendation (DE #43).! In his Report, Magistrate Judge
White recommended denying Defendants Alvarado and Medina’s Motion to Dismiss (DE #34)
on the basis that the Heck doctrine was inapposite.2 Upon consideration, the Court determines
that Defendants’ Motion to Dismiss must be granted in part: Count I shall be dismissed for lack
of subject-matter jurisdiction.

In Heck v. Humphrey, 512 U.S. 477 (1994), the Supreme Court held that certain § 1983
claims are barred where the result of those claims would be to overturn previous disciplinary
action. Id at 486-87. According to the Supreme Court, in any § 1983 action brought by a
prisoner, a district court “must consider whether a judgment in favor of the plaintiff would

necessarily imply the invalidity of his conviction or sentence; if it would, the complaint must be

! The procedural history of the above-styled matter is clearly laid out by Magistrate Judge White’s Report and will
not be repeated here.

2 Defendants Alvarado and Medina filed their Objections (DE #44) on February 18, 2011, and the matter is therefore
ripe for review.
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dismissed unless the plaintiff can demonstrate that the conviction or sentence has already been
invalidated.” Id.

Here, there is no dispute that Plaintiff suffered disciplinary action resulting from the
events in question: namely, a fight between Plaintiff and his cell-mate on June 6, 2009. (DE #15-
1). Nor is there any dispute regarding the resulting disciplinary action: Plaintiff suffered the
deprivation of 30 days gain time for fighting, and for 60 days of gain time for disrespecting
officials. Id. Instead, the issue before the Court — at least as to Count I — is whether the
Amended Complaint (DE #18) implicates the disciplinary action previously taken against
Plaintiff.

Upon consideration, the Court finds that Plaintiff’s Amended Complaint, at least in part,
implicates and contradicts the disciplinary action and is therefore barred by Heck. While
Magistrate Judge White’s Report determined that Heck was inapplicable because Plaintiff neither
“challenge[d] his disciplinary report, nor ... [sought] restoration of gain time” (DE #43), such is
not the standard by which Heck’s applicability must be determined. Instead, a prisoner’s § 1983
claim is barred by Heck where any such claim would necessarily call into question the
disciplinary action taken against the prisoner. See Muhammad v. Close, 540 U.S. 749, 754-55
(2004) (finding that, if good-time credits have been eliminated, Heck applies where a complaint
seeks a judgment at odds with earlier disciplinary action). See also Wooten v. Law, 118 Fed.
Appx. 66, 68-69 (6th Cir. 2004) (determining that prisoner’s claims were barred where they
would have disturbed earlier disciplinary punishment).

Under that standard, the Court cannot but conclude that Count I of Plaintiff’s Amended
Complaint would undermine the disciplinary action taken against him on June 6, 2009. As

pleaded, Count I undermines the resolution of the disciplinary action for fighting in that Count I
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alleges that Plaintiff was the innocent victim of an assault in his jail cell and that Defendants
Alvarado and Medina witnessed that assault but took no action. Such allegations do not
comport with the resolution of the disciplinary action against Plaintiff. (DE #34). Cf. Edwards v.
Baliosk, 520 U.S. 641, 648 (1197); Heck, 512 U.S. at 486-87. Count I is therefore Heck-barred,’
and Count I shall be dismissed.

As to Plaintiff’s claim for denial of medical attention in Count II of the Amended
Complaint, the Court concurs with Magistrate Judge White that the claim shall proceed, although
on a basis different from that of Magistrate Judge White’s Report. Magistrate Judge White
concluded that it was too early to determine whether qualified immunity barred Plaintiff’s claim
against Defendant Medina. (DE #43 at 9).

However, the Court finds that there is no need to await further development of this issue,
as qualified immunity can be decided even at the motion to dismiss stage. It is clear that no such
qualified immunity exists here. See Saucier v. Katz, 533 U.S. 194 (2001). 'Under Saucier’s two-
prong standard, a court must consider whether 1) the facts as alleged demonstrate a violation of a
constitutional right, and 2) an objectively reasonable officer would have realized the facts as
alleged violated a clearly established federal law. Id. at 200-02. See also Lee v. Ferraro, 284
F.3d 1188, 1194 (11th Cir. 2002) (discussing qualified immunity in the context of § 1983 action).
While any inquiry into medical indifference is necessarily fact-;peciﬁc, the Court finds that
Plaintiff’s Amended Complaint demonstrates both that he was in medical need for an extended
duration and that Defendant Medina was aware of that need but took no action. Although
Defendant Medina contends that he was helpless to address that need until Plaintiff “cuffed up”

(DE #44), there are sufficient allegations in the Amended Complaint which support the claim that

3 The Court notes that it is without jurisdiction to adjudicate this issue until such time as Plaintiff has successfully
had his disciplinary record expunged in this regard. Heck, 512 U.S. at 486-87.
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Plaintiff was ready and willing to comply with Defendant Medina’s request. Instead, it was his
erstwhile opponent who refused to do so. (DE #18 §7). His opponent’s refusal to comply,
however, cannot be sufficient to deny Plaintiff needed medical attention. Nor does this finding
contradict or undermine the disciplinary action taken. Because Plaintiff’s allegations
demonstrate a constitutional right to medical treatment, a clearly established federal law under
these circumstances, the Court denies Defendants request for qualified immunity at this time.

In all other respects, the Report is affirmed. Count III of Plaintiff’s Amended Complaint
shall proceed against Defendant Harris and Defendant, and Defendant’s Motion to Stay (#35) is
denied as moot.

Accordingly, having independently reviewed the record, it is ORDERED, ADJUDGED,
and DECREED that:

1. Count I of Plaintiff’s Amended Complaint (DE #18) be, and the same is hereby,
DISMISSED.
2. Defendants Medina and Harris shall ANSWER within twenty days the remaining
counts of the Amended Complaint as appropriate.
3. Defendants’ Motion to Stay is DENIED as moot.
DONE AND ORDERED in Chambers at the James Lawrence King Federal Justice

Building and United States Courthouse in Miami, Florida, this 28th day of February, 2011.

ES LAWRENCEKING  \
ITED STATES DISTRICT JUDGE

Cce:
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Magistrate Judge Patrick A. White

Plaintiff, pro se

Christopher Uriah Alsobrook
DC #D09876

Suwannee Correctional Institution
5964 U.S. Highway 90

Live Oak, FL 32060

Counsel for Defendants

Ginger Lynne Barry

Broad and Cassel

200 Grand Blvd, Suite 205A
Destin, FL 32550

850-269-0148

Fax: 850-521-1472

Email: gbarry@broadandcassel.com

Lance Eric Neff

Office of Attorney General

PL-01 The Capitol

Tallahassee, FL 32399-1050

Email: lance.neff@myfloridalegal.com

Cedell Ian Garland

Office of the Attorney General

PL-01, The Capital

Tallahassee, FL 32399

Email: Cedell.Garland@myfloridalegal.com
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
Case No.: 1:10-cv-22183-JLK
CHRISTOPHER ALSOBROOK,
Plaintiff,
V.

SGT. ALVARADO, et al.,

Defendants.
/

DEFENDANT MEDINA’S NOTICE OF APPEAL

Defendant Medina, through undersigned counsel, gives notice of his appeal to the United

States Court of Appeals for the Eleventh Circuit from the February 28, 2011 Order. (DE 45)

Respectfully submitted,

PAMELA JO BONDI
ATTORNEY GENERAL

s/ Lance Eric Neff

Lance Eric Neff

Assistant Attorney General

Florida Bar Number 26626

Office of the Attorney General

The Capitol, PL-01

Tallahassee, Florida 32399-1050

(850) 414-3300 - Telephone

(850) 488-4872 - Facsimile

Email: Lance.Neff@myfloridalegal.com
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CERTIFICATE OF SERVICE

I hereby certify that on March 16, 2011, I electronically filed the foregoing document
with the Clerk of the Court using CM/ECF. 1 also certify that the foregoing document is being
served this day on all counsel of record or pro se parties identified on the attached Service List in
the manner specified, either via transmission of Notices of Electronic Filing generated by
CMV/ECF or in some other authorized manner for those counsel or parties who are not authorized
to receive electronically Notices of Electronic Filing.

s/ Lance Eric Neff
LANCE ERIC NEFF

SERVICE LIST
CHRISTOPHER ALSOBROOK versus SGT. ALVARADO, et al.,
Case No.: 1:10-cv-22183-JLK
United States District Court, Southern District of Florida

Christopher Alsobrook, DC# D09876

Suwannee C.1.

5964 U.S. Highway 90

Live Oak, FL 32060

PRO SE

Service by Mail
s/ Lance Eric Neff
LANCE ERIC NEFF
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 10-22183-CV-KING/WHITE
CHRISTOPHER URIAH ALSOBROOK,
Plaintiff,
V.

SGT. ALVARADO, et al,,

Defendants.
/

ORDER GRANTING PARTIAL DISMISSAL OF AMENDED COMPLAINT

THIS CAUSE comes before the Court upon Magistrate Judge Patrick A. White’s
February 4, 2011 Report and Recommendation (DE #43).! In his Report, Magistrate Judge
White recommended denying Defendants Alvarado and Medina’s Motion to Dismiss (DE #34)
on the basis that the Heck doctrine was inapposite.2 Upon consideration, the Court determines
that Defendants’ Motion to Dismiss must be granted in part: Count I shall be dismissed for lack
of subject-matter jurisdiction.

In Heck v. Humphrey, 512 U.S. 477 (1994), the Supreme Court held that certain § 1983
claims are barred where the result of those claims would be to overturn previous disciplinary
action. Id at 486-87. According to the Supreme Court, in any § 1983 action brought by a
prisoner, a district court “must consider whether a judgment in favor of the plaintiff would

necessarily imply the invalidity of his conviction or sentence; if it would, the complaint must be

! The procedural history of the above-styled matter is clearly laid out by Magistrate Judge White’s Report and will
not be repeated here.

2 Defendants Alvarado and Medina filed their Objections (DE #44) on February 18, 2011, and the matter is therefore
ripe for review.
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dismissed unless the plaintiff can demonstrate that the conviction or sentence has already been
invalidated.” Id.

Here, there is no dispute that Plaintiff suffered disciplinary action resulting from the
events in question: namely, a fight between Plaintiff and his cell-mate on June 6, 2009. (DE #15-
1). Nor is there any dispute regarding the resulting disciplinary action: Plaintiff suffered the
deprivation of 30 days gain time for fighting, and for 60 days of gain time for disrespecting
officials. Id. Instead, the issue before the Court — at least as to Count I — is whether the
Amended Complaint (DE #18) implicates the disciplinary action previously taken against
Plaintiff.

Upon consideration, the Court finds that Plaintiff’s Amended Complaint, at least in part,
implicates and contradicts the disciplinary action and is therefore barred by Heck. While
Magistrate Judge White’s Report determined that Heck was inapplicable because Plaintiff neither
“challenge[d] his disciplinary report, nor ... [sought] restoration of gain time” (DE #43), such is
not the standard by which Heck’s applicability must be determined. Instead, a prisoner’s § 1983
claim is barred by Heck where any such claim would necessarily call into question the
disciplinary action taken against the prisoner. See Muhammad v. Close, 540 U.S. 749, 754-55
(2004) (finding that, if good-time credits have been eliminated, Heck applies where a complaint
seeks a judgment at odds with earlier disciplinary action). See also Wooten v. Law, 118 Fed.
Appx. 66, 68-69 (6th Cir. 2004) (determining that prisoner’s claims were barred where they
would have disturbed earlier disciplinary punishment).

Under that standard, the Court cannot but conclude that Count I of Plaintiff’s Amended
Complaint would undermine the disciplinary action taken against him on June 6, 2009. As

pleaded, Count I undermines the resolution of the disciplinary action for fighting in that Count I
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alleges that Plaintiff was the innocent victim of an assault in his jail cell and that Defendants
Alvarado and Medina witnessed that assault but took no action. Such allegations do not
comport with the resolution of the disciplinary action against Plaintiff. (DE #34). Cf. Edwards v.
Baliosk, 520 U.S. 641, 648 (1197); Heck, 512 U.S. at 486-87. Count I is therefore Heck-barred,’
and Count I shall be dismissed.

As to Plaintiff’s claim for denial of medical attention in Count II of the Amended
Complaint, the Court concurs with Magistrate Judge White that the claim shall proceed, although
on a basis different from that of Magistrate Judge White’s Report. Magistrate Judge White
concluded that it was too early to determine whether qualified immunity barred Plaintiff’s claim
against Defendant Medina. (DE #43 at 9).

However, the Court finds that there is no need to await further development of this issue,
as qualified immunity can be decided even at the motion to dismiss stage. It is clear that no such
qualified immunity exists here. See Saucier v. Katz, 533 U.S. 194 (2001). 'Under Saucier’s two-
prong standard, a court must consider whether 1) the facts as alleged demonstrate a violation of a
constitutional right, and 2) an objectively reasonable officer would have realized the facts as
alleged violated a clearly established federal law. Id. at 200-02. See also Lee v. Ferraro, 284
F.3d 1188, 1194 (11th Cir. 2002) (discussing qualified immunity in the context of § 1983 action).
While any inquiry into medical indifference is necessarily fact-;peciﬁc, the Court finds that
Plaintiff’s Amended Complaint demonstrates both that he was in medical need for an extended
duration and that Defendant Medina was aware of that need but took no action. Although
Defendant Medina contends that he was helpless to address that need until Plaintiff “cuffed up”

(DE #44), there are sufficient allegations in the Amended Complaint which support the claim that

3 The Court notes that it is without jurisdiction to adjudicate this issue until such time as Plaintiff has successfully
had his disciplinary record expunged in this regard. Heck, 512 U.S. at 486-87.
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Plaintiff was ready and willing to comply with Defendant Medina’s request. Instead, it was his
erstwhile opponent who refused to do so. (DE #18 §7). His opponent’s refusal to comply,
however, cannot be sufficient to deny Plaintiff needed medical attention. Nor does this finding
contradict or undermine the disciplinary action taken. Because Plaintiff’s allegations
demonstrate a constitutional right to medical treatment, a clearly established federal law under
these circumstances, the Court denies Defendants request for qualified immunity at this time.

In all other respects, the Report is affirmed. Count III of Plaintiff’s Amended Complaint
shall proceed against Defendant Harris and Defendant, and Defendant’s Motion to Stay (#35) is
denied as moot.

Accordingly, having independently reviewed the record, it is ORDERED, ADJUDGED,
and DECREED that:

1. Count I of Plaintiff’s Amended Complaint (DE #18) be, and the same is hereby,
DISMISSED.
2. Defendants Medina and Harris shall ANSWER within twenty days the remaining
counts of the Amended Complaint as appropriate.
3. Defendants’ Motion to Stay is DENIED as moot.
DONE AND ORDERED in Chambers at the James Lawrence King Federal Justice

Building and United States Courthouse in Miami, Florida, this 28th day of February, 2011.

ES LAWRENCEKING  \
ITED STATES DISTRICT JUDGE

Cce:
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Magistrate Judge Patrick A. White

Plaintiff, pro se

Christopher Uriah Alsobrook
DC #D09876

Suwannee Correctional Institution
5964 U.S. Highway 90

Live Oak, FL 32060

Counsel for Defendants

Ginger Lynne Barry

Broad and Cassel

200 Grand Blvd, Suite 205A
Destin, FL 32550

850-269-0148

Fax: 850-521-1472

Email: gbarry@broadandcassel.com

Lance Eric Neff

Office of Attorney General

PL-01 The Capitol

Tallahassee, FL 32399-1050

Email: lance.neff@myfloridalegal.com

Cedell Ian Garland

Office of the Attorney General

PL-01, The Capital

Tallahassee, FL 32399
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 10-22183-CV-KING/WHITE
CHRISTOPHER URIAH ALSOBROOK,
Plaintiff,
V.

SGT. ALVARADO, et al.,

Defendants.
/

ORDER GRANTING IN PART PLAINTIFE’S MOTION FOR RECONSIDERATION

THIS CAUSE comes before the Court upon Plaintiff’s Motion for Reconsideration (DE
#49), filed March 22, 2011. Therein, Plaintiff states several bases for this Court to reconsider its
Order Granting Partial Dismissal (DE #45), entered February 28, 2011. Plaintiff contends that
his claims are not Heck-barred as this Court held in its Order, and that the Order was inconsistent
with an earlier determination made by the Court.

Although the Court finds Plaintiff’s Motion to be well-reasoned and thorough, it cannot
agree that the record necessitates reconsideration of the Court’s Order of Partial Dismissal. The
Court’s earlier Order stated succinctly the basis for its findings that Count I of Plaintiff’s
Complaint was Heck-barred (DE #45 at 2-3), and those reasons will not be restated here.
Moreover, to the extent that the Court’s Order differs with any of its earlier rulings, such findings
are nonetheless consistent with the current state of the law. As such, the Court’s Order will not
be vacated to reinstate Count I of Plaintiff’s Complaint as requested by Plaintiff. However,
insomuch as Plaintiff requests an opportunity to amend his Complaint, that relief shall be

permitted.
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Accordingly, upon due consideration of the record before this Court, it is ORDERED,
ADJUDGED, and DECREED that:

1. Plaintiff’s Motion for Reconsideration (DE #49) be, and the same is hereby,
GRANTED in part. Plaintiff’s Motion is GRANTED insomuch as it requests
leave to amend the Amended Complaint (DE #18). If Plaintiff elects to file a
Second Amended Complaint, it shall be FILED within thirty days of the date of
this Order.

2. In all other respects, Plaintiff’s Motion for Reconsideration is DENIED.

DONE AND ORDERED in Chambers at the James Lawrence King Federal Justice

Building and United States Courthouse in Miami, Florida, chth day of z?parllﬂ()ll

AMES LAWRENCE KING
UNITED STATES DISTRICT

Ce:

Plaintiff, pro se

Christopher Uriah Alsobrook
DC #D09876

Suwannee Correctional Institution
5964 U.S. Highway 90

Live Oak, FL 32060

Counsel for Defendants

Ginger Lynne Barry Boyd

Broad and Cassel

200 Grand Blvd, Suite 205A
Destin, FL 32550

850-269-0148

Fax: 850-521-1472

Email: gbarry@broadandcassel.com

Lance Eric Neff

Office of Attorney General
PL-01 The Capitol
Tallahassee, FL 32399-1050
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Email: lance.neff@myfloridalegal.com

Cedell Ian Garland

Office of the Attorney General
PL-01, The Capital

Tallahassee, FL 32399

Email: Cedell.Garland@myfloridalegal.com
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 10-22183-CV-KING/WHITE
CHRISTOPHER URIAH ALSOBROOK,
Plaintiff,
v.

SGT. ALVARADO, et al.,

Defendants.
/

ORDER VACATING EARLIER ORDER OF RECONSIDERATION, STAYING
PROCEEDINGS

THIS CAUSE comes before the Court upon Defendant Medina’s Motion for
Reconsideration (DE #52), filed April 27, 2011. Therein, Defendant argues that the Court’s
Order Granting in Part Reconsideration (DE #51) was improper because the same issues were
currently on appeal to the Eleventh Circuit. (DE #52 at 2). Although the entirety of Plaintiff’s
Amended Complaint is not on appeal, insomuch as this Court’s Order would permit wholesale
amendment, the Court concurs that amendment would necessarily be improper at this time.

Accordingly, upon due consideration of the record before this Court, it is ORDERED,
ADJUDGED, and DECREED that:

1. Defendant’s Motion for Reconsideration (DE #52) be, and the same is hereby,
GRANTED. The Court’s Order Granting in Part Reconsideration (DE #51) is
VACATED.

2. The above-styled proceedings are STAYED pending resolution of the underlying

appeal.
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3. Plaintiff’s Motion for Extension (DE #55) is DENIED as moot.

DONE AND ORDERED in Chambers at the James Lawrence King Federal Justice

Building and United States Courthouse in Miami, ida, this 18th day of May,
/ M i

J‘AMEs LAWRENCE KING
\/UNITED STATES DISTRICT JUD

Ce:

Plaintiff, pro se

Christopher Uriah Alsobrook
DC #D09876

Suwannee Correctional Institution
5964 U.S. Highway 90

Live Oak, FL 32060

Counsel for Defendants

Ginger Lynne Barry Boyd

Broad and Cassel

200 Grand Blvd, Suite 205A
Destin, FL 32550

850-269-0148

Fax: 850-521-1472

Email: gbarry@broadandcassel.com

Lance Eric Neff

Office of Attorney General

PL-01 The Capitol

Tallahassee, FL. 32399-1050

Email: lance.neff@myfloridalegal.com

Cedell Ian Garland

Office of the Attorney General
PL-01, The Capital

Tallahassee, FL 32399

Email: Cedell.Garland@myfloridalegal.com



Case 1:10-cv-22183-JLK Document 57 Entered on FLSD Docket 05/24/2011 Page 1 of 15

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. _ 10cy 72/83 vi&

The attached hand-written
document
has been scanned and is
also available in the
SUPPLEMENTAL
PAPER FILE



Case 1:10-cv-22183-JLK Document 57 Entered on FLSD Docket 05/24/2011 Page 2% of 15
Unded Slades Disderct Couet
Cecdera Disdercd o Tlerida
(\)\\\Cﬂ"'\\\ QK@\S\Q(\

o

_ FILED by D.C.
CoSe o, & 111O- N~ 3\R3 - anfe /'L)H:m
MAY 23 2011

STEVEN M. LARIMORE
CLERK U.S. DIST. CT.

C/\N§kg‘\~b§\g€\ Oo\&\\ A\g oloroeic | ?wo Se S D. of ELA. — MIAMI
Q\O\:\ ‘\&‘\(\\Q)

| PROVIDED T 071 UMABIA

CRE A BEDTHTION
Ogﬁ? (9 ] 20 | |/ teuisi FoR MAILI?AG
Sab Alyesedo, el al., e wna_CIE3fwma
e&‘er\& anks,

SECoD AMERIED COMPLATUT

a1 Jwﬁ B AN

[ Ts Caed as, onisdichen over A\e Q\d\m\\m‘s laims
k\&m\,«w\* do AP U%C § [ 33 aad 13M3 () <3>

IC. Uenue

A 7\\1\1 gc\»é“z\ew\ D\Slm‘cj‘ Qr\\\ r\bcf\&o\ "kS G\ C\%BE‘Q@\\‘\CAQ
Venue Landeo & QSC } (Bc(l (}) Q’&) \oe ¢ conse C‘\\\ QQ
Y euendS oo sl ons Lj\\)\-\ﬁ CNSe do e Aoums
occusad AN Av\:\"}x& 3\‘\5-7\(\&%,




Case 1:10-cv-22183-JLK Document 57 Entered on FLSD Docket 05/24/2011 Page 3jof 15

_IU: . ?&O\\QS

3. Q\%\&\QQ C/\Jx\\\g{mé)\r\av OV\&\'\ AX\S’Q&:;Q ool 1€ C_L,d‘ve;\\W/
G “aode. A Columbicn Cortecdiione mmastadadn Qr\( Avv\ezr,
He was \toused o e Suﬁk\,\ Tlamida &QLQ@K;\Q ~n Cendec
CS LRC 3 cfxr JV\’\‘& Wme Qg e @dew@ﬁ\j\\f\:\j TaSe 44
'1“\:\\}& Qow\@\d\f\x ;

. S 4, )Ar\uc\'\\cde 3 G:\r Mo Ao OQ* e events Q}c@\c; NYe
\ae_\ok)) LN6S an Qm\?\@(ee ot SFKQ,> Q«WKQTQ& af &
Ceocn ed\u\a\ om‘\c ™ LZ‘(Q WS wed \‘\ N \N\\S \"\x\&\\\\c}_uq\ Qc\.?cv
ady

d. S l. €. /\j\t(k\(\c.) G\AV “AN\re "&T\N\Q o?‘- Ao cueads ex-
Q'\ci;mec\ ng,\u,a) das an Quw?\c\(ecc o gﬁi&(.‘ em\‘}?\Gz&eA o
G Coctecdionel Q&&\QQ(\, 4& " Sued n WS Niadioidinel Caypes
iy

G, /\.)u\“ie (403‘(\‘3, CE\‘ e Lime GQ\ Ae  Uends QX@\MAQC\
\ae;\eu)) YU UN QmQ\D\CeQ ok S\E RC) emQ\o\(ed ol «
AuSSe Ar\,\e (V\Qdicc& cﬁeé)os\\fv\e/\*kr- S\NL S juxz& AN \/\Qi\
AR el Qc&@c\d&(,

_:m: COUJ\% OAQ : éﬁ&o\kxje?me.\k\ 5\‘\,3\ K}\SC %(i&}
A. gjvo\kw\qw\v ok o

L7) S ‘ -IAT\UCNK\MLLB U\G\G\‘\Q& +ne \S)‘\C&\!\}S\QQS Um‘clac\ S‘\‘O\\Qﬁ

%ﬂ DA\“N\QJ\.& MQ(\Sr '\\B v‘\\/\Q CQ!\S'*\xux‘\f\Qr\ b\)\l\ev\ \I\Q_ \L«\g(,\}—

\(\j‘\\( CL«\A C)ke‘\\'\awaﬁm\\/ Las C&j(i&ﬁ OQ "\\\/\L \?U}e(\'\(\m\ AQSQS“




Case 1:10-cv-22183-JLK Document 57 Entered on FLSD Docket 05/24/2011 Page 4|of 15

& \\L\( AN \3@;\7 Wesen o %&m\k&g IV NS VLN D Tisenes
crd Valed o R\\eoe&\( Such, Cesulling, axd Aﬁ@euﬂ7 < coug
AR Pre sectioal Ll \‘U\i woles %K@“\(R&Q g\kg&c,;)\;\g&) \PC\H
Ellarl, udelng Mk QSC S92 Owen, Ol achn
undas Wue el ol stode (o, Defendonk Myccads
deliber “‘k“»\7 ad \‘U\*\va»\‘\?\m\a\\i ) N melicioul  and Cadicdid
ety (as delleselely NedMlarerd 4o Ron Al (el
QV‘C‘K&( EVD:\Q'L&QC\ Tlqwis Q\AQJ\ BQ&Q‘\C\ Qf\“\' A\U crads QC-.\\@&
to %TQ‘)Q‘\*) %Su\g\‘ ard  consing Nanll pesn and su%‘
exiagy I te QQ‘QVN\ Cl e \K’JE)\*PiQS Cashonned \D\( A\d
KQKENL 'Me,r\x\oaeA\ \:\ng\x\‘3 ane\odias S ok ot \Nmaded

v Seudt e \gci‘\\, Ssuv 4\5;&& Aama e S‘umefu\ N &\m,g\cc&)
P\er\C\a.\\a.\é) Qm\f‘\m\o& \\{k‘:)\)&\ el e rmlovrasi e c\¥) W -
adion, C\f)‘“fe&\kcm mendl cnguadly Aurome dizey spel

\oou‘\f OQ J\O;\XEQC\? MD-“C«K!\Q L\Qc GL\'\QS| \OSS OX.\S\QQ@) CU\A
@QC\S‘~

3. S‘\Vcéve N\Qr\l\\ G'Q\ r&"\*’S E

L(S)) OJ\ "\VXI\Q Mbt\(\_}\h\ OQ 3&!\& g) ‘,(LOQCTK 3 V\G&s\&\m es
\nsuged ™ N cell EXTY os‘( Elne Aot 7 C Corfinanme f\%\ o
S\F&C’ y G Rvdas C)LS!\Q,(&\ C’»r\C& ») Q‘JG\‘LQ(X L “\\\’\‘& t\Q( \(l
n = t a
DQ@ cxdemna o N C@\\rem\\qu‘ C‘ e Q) %\c«k N s
oON C;\os{ G\ g eme r\jt CC /\/\.“} S“\rG\AtU\S ! R\QS%‘\Q\*\UQ \r\o\\S N
N, - | ) D
S Q\? Q‘?Q\»Q NNV \‘k‘ e (NIRRT L‘NO’\C»}QQ VDQU\\Q‘L\Q{\ y Gl \\C\L‘\B ‘k»\\ [N
SQ@JV "{‘b G. C,\s:si&- MG mf) e meak k’\ NS ¥\5§u\\‘1m\ N

T

(CQ E&‘T‘U‘:\J ‘—\“\'\Q MO Mec) 9 G\JV OLWVO\&N\&\Q&), 7 Lo

A, 5 AOlle %\c\,\\&\m\ \oo( o e Gypes e OQ celdl €

Al § \nas (\GD«“’\C\&'*;_) Tl /\/\QQKMAC}\ ) N2 56)5998/( )CMc-

C&Q\;@\%) SAQ@@Q() ?)L 5‘[\*\0&3‘6\&0) -—‘r\:\,e Q:C\A.Q\’ Ao nn (WAt
3,




Case 1:10-cv-22183-JLK Document 57 Entered on FLSD Docket 05/24/2011 Page 5|of 15

Yo- R AM dotan Sijec.r\Jts el \ne rmede  \ag s\ouadﬁ./‘/[cC&ud
?LQ@\ gji— AQ})C@-&&O’, B )/ou nead *O %e@ e;“c:kq Mmee cend /v\,(
Coomie. I dort Lice \nig C&AQ.‘?QC*QS\ ond Qedte §eng ‘o
Wawe  Come RYD&;\QN\S & o dord geb Wl ook ‘o' "d@g
Fant ned. . He vegeated i pmedage ratdiple dimes, Uaty -
\\g) C)a\\fz Ae L-AO\\@. g@j{ ;Ag\uc\x;feeo (“Q\}\;ed A \ne

oS cbedtk % RO \/\QMQ) '7La\\; Lo ;k\\r\.a Nyt j’e‘fjfzczmg\\“
/\‘/\cCKeu& (\QS‘}DT\L\Q& de e Seseands Clocds N Gy
Mxafe Cu\\f\/\cuke&. and \)G.&l\en’\e.\% \l\otgwe) &\Q\\XQB\O\&:D \NJ
@v\mv GSlewA\Nong y AC@\m\t\w&‘\(\v RN Ae\'\q Q*Ck:\QN\QN‘ﬁt *\r\Aciki
s e CAKUCJ &C’»CJB dof\\jv aet W oud y A Soane 5&\_5&_ Wata
O‘mk a Cgmuxkc_a\f-\t\ RN (\5 Uacestaon derme 'iv\t\c\k’) \Q\
Q\&N\\Q&L WOal Ak wwenediadaly,  Te maned vawx A C@-“;\MZ—
LDould  GScau bt Q\c\n\&e\u‘ A~< Ak Qc:?\\\\\ Cancerned Lyl
+oe Actedion Wt e Sduedion. Oag C\ec\y\?« \)\ecd‘u.\j)
(P\cm\&& Speve L ced Ad e e eank t ) Ser Q KZ;
Qu&*\ de me out og‘- \rete 5 dudds *Ln@@\:\j - (\Su& J\ \oc
Dods Cw\\n( cendinoed Lo S‘\\\@ o Cun (jggpar\c,‘&\\‘&? \
?C\Q&'\:\)“ “‘r\:\q Loude. on lr() e Nex+- S\m; Ye S&!\Dec\n\‘k-
AQ\% Oamvw‘(w\a\q\? JT\M’QQ o eg C)Q* %\.\\;) %)\( \veredo
C oedinoed XN \»&& Coads )*\-U\\W\\\l\ \I\XS \oc;&'b OXaN ‘%\’\Q
\QCQ(«)\\i\j U‘\Q\Q(\C&L RN J\‘X'\Q QG\CQ c:z& A\g QL\EQ‘&Q'\AYC\\ aad
Ovoteas e ek WNera deuld e

€y

!

((b.> T\'\Qi‘e aaf no S,Deok\r\j Leliieen @\Cﬁxl\\l\;? O\.»I\A\ \A»\j
%QW\.C\”(‘Q er ~\—\M$ “L\N\l\ ‘%\de@ kcxy Lo on \/\\g kum\q
Ou\é\ .gu‘»\gu? adaihed S\\\Q‘XK (&:\c\é‘_\)a. @kc\}u\\\% \ecome GLicie
o moch  Moutny  Geouad  Gnd (V\umkh:j L MeClond Lelow
W Alles afforimalely (0 4o (8 mumides ob Hug, MeClad
Cons etﬁ \ng Ude, chw\er\&\r\ @\A CQ‘ AdOher e <\\,\O\\L) ‘\Q
\I\RS AV\'\W& \oo:\-\~\eﬁ a¥ \sjbw\ Lece (\Q‘\ end es \N‘\& \o\A)\k)
M.




Case 1:10-cv-22183-JLK Document 57 Entered on FLSD Docket 05/24/2011 Page 6jof 15

\ne  ()GS JO\\{\J to Leal AW el oW ok Q\\az\n\&‘l,(ﬂ@n
Neuer defe cny Such bodlere o \olion e e cell ovedt
A~\:\e Q\\N&s (Jeek \?@\‘\ed ‘st\l\c\& %\C«*)\\&\Q Cu\cQ /\)\QCQmu;\ S\'\C\l‘ e&
Sawme, of \b&‘\m\ NS f\c;ér cloued 4o CM. \u\mc&egs
T\ %\C;‘\x\\‘\mv ;‘\)«\m‘? d Dt ) ec&r\?-- Aluded shode menk
At Odanding doescalsde e cduclien. C M Cod
U< Q@&NK&S/\\Q\{\T SR AYe Pends o Mo Qe S,
(755 A&kw@ C C,C\{@\{ Q&d&k\cr\c\‘\ ™Mo .f\uc'svc,&, /\/\ QC&WQ\
E&jc&x\ Q@g\ce P Scczz“\\f\j *\*\mq& \Q\ \r\g Qo\u\f;\ QJ\T~P\/\L:\ ™Al
Ting n WS \u_\(oj) \J'\CL, Vould © Gedd CQ\CJ\.\XKm uy\.\\v
BERS \\s\s\l\j %\c&z\(\tmt Lt W on (P SV VARY Ceck
donsling e Nee ed ey wnd Q\xm@@\ Lo 4\ &\s\-\ﬁ,'\k
A—*ui'é on qeng 4o ANe deor  Gnd G'CL)VTC\L‘\E:B Ao o
e ~don O One c&\ Lo om\“ce,\\/( Gnd Mok o Cenacsed
e_&&o\\\c Ao bYe cempued Qvgy\ ANz eelll ’ INEVII .
@\c&\z\\”\&ls &ie-wé\\ ;\\g\.&\v\m()\ ‘e Cencrele Q\kucﬂ\) MCC&D\-\Q&)
L\J\w:. \X\CLA Leen. Secded on &0@ OQ\ g '\odcq;‘\ SAZSVIEN
W and cuched RanAW ) docdiag by, Couns iy @c«f«i@@
Ldpes Lcd\7 4o \qe(,omo; \OC)'\SQC;\ AN Lelieen o V"\*L\%O[
\(i.halﬁ“h ound JV\NL dc\\\) C& S(i) CL= OQ‘ CL\N VQ)(\“/\GJ\tQt?, \3\
\‘\I\L\r\e&) o\ Lflejctm o Fe@ec\&c%& AP\ Q\mm&&iS
\'\G_GA Gl Q&ce (,Aéx\\ \/\»A c\e ~ced f'\&'kf . AS‘\'QY Gl PARNL —
AU Oi‘ RXS Sucdh Vot e ?\0&\4\\1@4}8 Q Gle Gk
\nead), /\/\c Cleod d\.am\ped WE eedS Ground Yo %\akr\\tmf
necde Ged \;e e~ e 5~kc\1\j\e X\@\r\l\u\v ‘{\m@& Qe.\\,\)\ni* ‘Qm
J@'\Qc\\\? —\~g \)e /‘/\cC\muA(S E\,s\ Iy SN \Aiﬁ Jr\r\\\oq%s cf\"k\'\{
Jeste o& k\c\dc\r\ QU& \\ I\LO oS Govl{iness N L,v\&\\ )»Q«m\\x(
Closds ey chilhed encah For Rl Ao Leing Wi
\oge Ledieendem ood \C\\CQ McCnd A L \M,\g and
Oc&u\ \RE Qem\n UP\BQ\CJ\DL\M\S* ‘s &Q\J\Q'\mﬁ ,/\/\CC,\Q\A W\
\sqwlur Q\chﬁ ‘Jv\/\Q \Od\:a gubva_y?. Qvo\\lv& S#@La»“‘\_{fwegl

S. |

-
’

—




Case 1:10-cv-22183-JLK Document 57 Entered on FLSD Docket 05/24/2011 Page 7

*\0\?{ Q\QT‘QS\ RN o Sk o Secteked \W Ledisean, e
“'kwb \csdod”& A& D\wmk\@ QSCC\P ed chw\ \ereadla \u‘u\«(
McClaad seditesed Hoe (oo and Lullesy cnd Leren

"\‘O EQCC&T Q Cod\&“&*& GVLQ\JA "\r\r\& \I\Qc;f}\ \ S\Maukd %\S! Cu CSANS .
Kbv\b\!\q S&Q,\Y\ Cq&l\@\ O \I\Q)\Q)\?—u\ by\ S;\&\i\c,eg, ‘\'\k{ £ Q:(,\L‘\cb‘ig
and McCled Sob s enbly Nost e oeddasy ndasy

k@w@ \\ﬂu\\c N

LL() A‘L “k\:\:& \\i\ ey C\*\~\€,C\S\X~- Jre,ix micnade s\ !\:\vb Ao QJ/\*
e %\&\r\%m Yesen do e N deer o) vty ow Ul

‘\'\M\L\7 VNI VNI -QM@\\‘&rO cddroch dle cAleria~ ol
“\‘\‘\e ()m“\CQs,C Q\A&\Q \I\E ANPINRN STC&-'\QGU\S( G\’MQMK?XTO\Q\ \o
G AN G \)@r NETAN Qecf Q\ﬁ\ W \R .
Qg MCC\N&& \I\C»CQ ~ede Aood O™ \nis Al ees o \nes ad
p\&u\\\gx\ AS- 230 canukel eeclies o S{ Mocsedeo -
@\C\M\\m Q\Q&'@\u\ Qm,«v\ (\’\\X\:\v\@\{ \I\Qau\\7 Weeding  Cudys
~\-b \N\g \\Qo.& 0\:\(} Qa&io Seyese Suwu\:\j Jm g Q'C..,Qg>
& Meody Aofe, and drewme o Pae Grein Reonn e
Lland Daec o 0&\ e SO - meu\(l McCloud Q&)\MN\\QL':D
e L C&OLJALJQZA“S‘lJP\& Clowsl. ‘

AL Coud oot Ll bo Tonkervene MR USC
S PN

o A Sjtc\kama «\\v OQ“ C\Cuuv\

Q ‘3) bQQLQJ\ACd\‘&\ (\/\QL\’\M\‘S QC»X\\AJ e ;\\0 CAJZ/X‘QZU\C‘C\Q,L(:NkQS\UQS\

YN Lo C‘)&(\}é;(\j %\)\:&v Ledireen Q\c\m\\\w cond
G.

RS Togead

%\%ﬁr\\ McCQoud o ¥ \om N \D\QQdy RonuS -2\7, \?ctr\id;

of 15

(%4

N

Ly




Case 1:10-cv-22183-JLK Document 57 Entered on FLSD Docket 05/24/2011 Page 8 of 15

on Yore Q)) Fe0C, OWe cclins Lades e cder ol Shafe

Lew ) Omsnded Ao A\l evade \\!\c}\;ug\“\e ~ee LN \J“u.b\cu‘\“\tn\
oF Wandlls migbls Gndee e 8™ Accedment Ao Sie

U\’.\‘\X Q,L\ g\é&v&& be\&\\lwx‘l\%r\ v v qu\\&\s\ ) CUJL A va\w\?

COusny #\,\Q Cervioul Lgd\‘i\-f “\ﬁ\\}&“\ej c\,\i\\‘(Qk SL\SATC;\!\QC\(
ndodey, bod NN \}\r\'c\\w;\ ‘¥s> Seuese RCL\j\) < C&*&v A{\SSM
&Qr\/‘\\c\jej y S\,\Q&{E\Q\ 5 ?\M(S\Cb&) ‘P’\QJ\*O\\) cod @ malienal \'\«S\J&tg,

€ mmlcse o N\Qm% un&i\\a:\\or\) che \\GA c\\‘\ o, NN ~ 0\ CUN w\g\,\

Q\X\C\u\&ec\j I"\P\Jv cane. aadlolngs,

¢

~

Chsernc A 2y S@)é\\& ) bouks
\es¢ o\ C\QQUD) andh Qeas

%‘ g& cA(z fv\Q:\*\v OQ '\:a-écﬁ .

(l“() geues:c& rreodes cWlec &\\c\)\\\\s&» \nadh Q‘r\v&*'\gwur\
Yo S:\v\\c e 4\ea C,Q\k ci@o*\) %Ay c. «/‘J\echs\.c\) ‘\*\Q Mo
e & Avr < Nho- QAWM. Ao Se_(f:‘“ear\x\) thc(“@c\:\g RN L?’
C<\. A\\)c\w\cko and  Goretned ; u\"“\gs_x\&&ie,a\ QQQKQQ.\ y Gt aed
& e dees o&‘ el €% \oq . CAWMX‘\@&%Q.\? RN OY YN
QQDQVA‘:\} ‘qu < LM\ edinas Shake mendr c}’t Qc:‘\-i R @\def\(‘\\m
&U‘ by Q‘LB Q\jm&\\& \nc& ek Meard Ao aqpe oelln
é\):\c)\ K bace Waf 4o Hae doem fo melMiar ek e
Seen "\;\I\le\. HQ ge Clme GLiase QQ MEVIST QTQ&Q(\Q@
RN g fv‘cm\/\oérq clended tin C\xlvwdg o\ \GO\CQ&
Ao fe door. okl Hen looced over Wt chautder
OJ\Q‘\ QQ\»U\A %)\ /\/\u‘k&c\c\ looing, W 0\¥ e f\N\c QS\/\
Ao e doos Wiadow. Veocleads | Scared, @x\wows k»ec\\ cend
&u\()\y Lj“c& Q@ch ol ‘SVQ \i;\/’v\ do Lo Cmv\y\o}e Q%c\%—\w( NN
e Face  oF %¥ Meding y Planl yelled oud 1 QMW g
&m_‘(;’ Gre }/Q\i \QQ\é‘\L\j at? OU)M\ e (ﬁom‘k Get me the
AR autta \/\'{OQ,(,\ cad < %ycif\\e & exclamations O\\O.ﬁ
e Same \ines. /M e Cloud, C}\choki!\j oot taere cdouid
<.

5




Case 1:10-cv-22183-JLK Document 57 Entered on FLSD Docket 05/24/2011 Page 9 of 15

Ve ae wleslerence Recm e offhcers N stdc)«eA\Y Tenecsed
(VK Gf@:c\ck) \,;\H.\r\ %m(&\m C\S‘\;\r\\ Ce v Q)(;}?PGL«:A @\x«f\c\\) Cu.\a\
CoolAacan LJ\A‘\/\\C\ WO Qg‘ \I\Qau( ~Wanded Lo Q%C‘ (k“\\kﬁg'\‘
(5 Secends. ’Dmo\\,ﬁ Al Hime ?\C\.& ,\%\QD XA nedh \ear Cany

‘\“\K»\J\j o ey hewe_ been Saad \q? e Adendont L

Cu'\)( ocder Ao \CQ,G.S‘Q "ul\& U\Q\Qu\t{ D] CRTSENINTN %\:\c\'}”
Yome y b Mad ne ellock &n MC,C,\QL‘A3 God, ol Ao tams
0\10\ §j{« /J\eo\mq NOSEAPSES C’»CCQI"’\‘PC&(\YU\ c@\c@ﬁ [ SN
@ Lba\( etk Oodd end Pae ‘oééle\ .4A~Q-Lﬂ\r Sdekin

Rankl Gl e muriounn ob duendy blonss MeClod, Tog
exhhousted +o continue S“‘vog-@ed s Qsmer\ﬁue) SW\ﬁ

Lade szv\ C. Near - SeaSeless Q\mf\k@x

ﬂl Crcur\&\ [ree - ‘BQ:\‘i\oe,“O\Jt( fu\ahm@ef\cq “+to SwncuS
Medical Meeds | UK OLSC § (883

A SNedement o Clowm ™

GS) Bm&er\cﬂa,’\% /\)\eelf\r\o\ Jioladed e @\m\{\ms OK\‘\*QA
gf\axeﬁ 8*'}3“‘ ,Amer\cirv\Q/\{\ +o  te C,mf\?.‘la%utl\ium L\)\AQI\ \J\Q
\Croin \7 Goad o\a\kﬂoej‘~m{e,\77 S molictows and Sedisdic

\L(\\\eagcf\_?? o@\ CauS:f\j Ma;w@@ @c\;/\ and s’u\@@@ Qc;\d
1o Sumamon ernesgency medical Jessennel do eualuate aod
Yeedk Woindifls Semeus Mmedical needs |, and @mkmiml7
U‘LQLC\%'\A %D\ USC § lq?) LJ\/\e,r\) L\)\/ﬁ\( ccting Lades Hd
co\let o state \aw, Deﬁer\dar@v Meckif\c\ C)\e\"\\oqpo\lé o nd
\J\¥¢{\\~’«omﬂ7¢ with Mmolicous and Sadishc (ntendiens

er atherddife, Jas delibesate \nditesence s Mo nhibs
S;yhm\\? 8903§QQ‘{GJ &\‘Cjb\‘\f wen Delerdant Meding ch\\ecﬂ
Lo SLmmon  emerseney medical pevsonne do aucluate

DA !




Case 1:10-cv-22183-JLK Document 57 Entered on FLSD Docket 05/24/2011 Page 1Q of 15

Coad  dreak P\c\;\r\%‘i@b Sesvous  Medica\  weedSy tesullin

Cund d}vecu}, chs‘\\rﬁ ?lm@ﬁ \?&m Y. :m@%i\ﬂ Conch e
S eitous \bc&‘\z \‘\IE‘)L&KQS ) \\ AT W ) Lol aah V\m:\\ﬁd ‘{*Q) Sevede.
?CC\!\ > 3 ULL Mssue  Aamas <5, Sw «Q@i\j) pertal \ &\xx(§"'ach\-\ Goy

.

ewmotienal “Lé!:')wiesj E,u"’\\;@d‘&SSMe/\i\“) W ha«ko{\) de*tdle:\iec\,
meadd  angush y aronc dize syells y \oouds & RauSed y g -
Coane \'xecvc& GJ:_\,\QS, \QSS u? N ee(y, Cuand 'Qecd“. ~

B, SAdements Q‘Q Fads .

Q@) Ol\ee,) due to exbieme  exhouskion, tameke McCad
\ned celended tn WS cssauld- on &(o;u\&im) SD-L Medine i
Chsucted tannoe MC.CLQWQ 1o & CL,\Q&‘&L@:\ O\ack \‘/“}\(_C\QLPGA ¢ QQuqﬂ
to do. Q\?m\. McCleeds selfucd 4o Ge \A&:\(&Ckx@ﬂl3 S 1.
chk\f\c“ d\esva‘\lm Wlaanti Ms (\ed)ealqcﬁ \ykeas to Lo deten Eg\,v\
e Ce\\\ S\‘?ed‘t&(a(\y S‘\"C\‘:\j G& \:«& \b\\f‘ged gc\ Muﬂ!\q
_S’Zluoﬁt\;\ T ey “@\,\cou&\r\ ‘e CQ,\\ doer ODiadodd \\\Mﬁx
Tl caat Ry G esfe o «k:\mj\MSw{ s cadt
beeath ... ;:'%ea& i . \iee mmm el sodt T o Hcudwp
VoY leove me \nere, man, . Add Alueareds, ja&iawxn)(ﬂ)‘\,dv
do A acthe do { T diane y e L S need /"\xut;ca\ el |
Ql\iﬁw\_k O la ke Aol - .. et Sune (V\edicc‘;\ C§\QL,JI\ b\ﬂq(‘“ s el
e '\007 \'?w\ab)‘m A Dot aed Sad - (e n }mU e
@eac,hz 4o C\Aml WP T get Y {e d\/\qcﬁc@\-“ 4{ “Nen
Uiedced G\LV\CL7\ Cleampanies \,7 Sed- Aocseds  and e s\ade
OM&\:@\) Gl PE’X*&\TI\QJ 4 Hae QCQQCQ;\\ S"%csv’xor\) \Qqu{u\
Qko\u\l\«Q—Q clone A fue cel i de mon 4\«@7 M&C\j
\j\&C'F Cocbinessed O&Sau‘k’{\w o — who ed 651‘\7 S“m\%)eg\
ENWAS C\S(aw% due o CGA‘\‘V\& — “lwlta(\/n(, uu‘\,s’uhb@‘u\is‘-o&
j? O Gy roX N\G\Ldév G e ’Cu\d’ Lo ONPNUR T3S &QS(FZL(
Yo W QF\MJ‘ so medicel abbealion and WS chutecs nded
“a.

l




Case 1:10-cv-22183-JLK Document 57 Entered on FLSD Docket 05/24/2011 Page 11 of 15

ol medical oo ndion ) ubiled %\( \:\eeclxr\j Lo UQ‘L
Yo Pue back QQ g \Weed N et Goradderm W6 oo (R Ry e
C. %\Qod;, nasSe, & cuwd \A:)b\ o g ch@keaﬁ( \ok( d
haatlne, Gnad itk Zove ol v Lok LG swiel
o e \o\? o WS Larass Couesed YA Bloed in c ddsladn
o Wheau Suellin Gadl  Sleceening O*Q‘ o \arge NN N
X A \%\c{; rékaj = It

&\i&c @ .

T, C ounl l?e\d‘ | 'De,\\\otf e Z\Ad&me&‘eno-ﬂ S g@&muﬁ
Medicd Medds, ML USC 5 1983

A, Dedoment o Claaans

(1) Dekendant MNesse Hescs  Uieloded Lue ®\m@&x Ua\dd
g‘\‘k‘va}" &)ﬂ Aw«u\&w«el\-‘c Q.f\()\ (&(ﬂ" A%«e:\&/v\e/t\\ oC e Cgr\s‘i‘\s
{ﬂ»\\\o(\ LJ\MU\ Che \c.f\\‘)L\}\&\[\j\? C‘W\L‘l \\A\‘e/\“lilmr\eﬂu ) LJ‘K“H« mMelinfou S
eunch SC’\CD—SLCL “\/\“\‘e!\*igr\f cQ C&uj‘\\/\j Ao nks posn and
SU\QQU\(\ ; Qc\k\{d +o QcZu;d‘g_ Qe Q(\QZ rmeadical  eucaluation
c\a\d\ (‘QOCLW\Q r& \,g( \“‘\cer\jeo\ ‘k(\ecjw:/D \y\/\x(x’(c,‘\aﬁ Qo-;\ ykc;k z\{w QQJ
O‘buf\‘cuﬁ SerlousS mMmedical Meedy, \?c&“@qdep\? Uislodin (12
uSC § 'OKSDS When, wle acking ndas ‘@'\Q calel b i\ﬁ
KQLJ) Deﬁemt ok /d uWie é{’qf*ois AQ\\%QS“C&Q_{;« cnd \ .\Atw\l;zqn -
&\\73 LJFH\ melicouns and Sodosdic \\/\lvcu\ka ansS ¢O \\T\\\,LL‘,W
Wde y Was dodibercke 7 /\ckm@ef\cg 4o Pkcq\@Qs Qg&@qﬂ?

ohected oialds  (ywen Oelendant /L)wrs’e (T@cuﬁr\;j teecded
&lf\@t d&Qm€\Qm£ becawse We 8 o Olke (/\;fg)cbm‘\c , QC“\@
4o Cegunle Qor &\m»&@ *\\\Ae Soome. emasyency medico\
Q\)Q\ucﬂv\on C»w\ox "LCQG*MQJ’\“\" Ar\'\c‘:\‘ Was  Cendec a%) “-c C\Ao';\‘\/\l(’\AQ(\CQ;\~
AMQ\QO«(\) cMzen Whe Lo Seering Medice) dreedt mnent Qev
Semaus \°°d\\7 'l\g:‘)\x\\ieS o Mo Same time o5 Ve «A:?Q (S

lo.




Case 1:10-cv-22183-JLK Document 57 Entered on FLSD Docket 05/24/2011 Page 17 of 15

S’ﬁe\é\\f\) Yeechmend  Lom WG Serows \’QCC\L\\\( \'\Q‘)m‘\es )
,\S- g‘\iﬁ:\ew\cz:\gv oQ Y;Q*&S .

C\@ A& C\w\m\é{mAe\‘( 1 (o A Cc;@%kca\ (Sree~ arsived
o} Ecme ~dorm - M P fime Paci M ad Wi poom-
e Lere Peraded Qﬁcm e cell Cw\ch O\Q\Xcer (O-4:\§
SNVNTLN o& de\.O?/) escorted e Me “\AQ\VM@@}« Mu\‘k‘\y\ep
wmed Ausing e e Galle *DPQN\ Ccmo ~ducm do b
\W\@WMMY ‘JriV\jo\ Q\a\r\%'\m La¢ ferced o Stop and e \Wdyed
olen \o( e e C,c&\l'\ﬁ QQRLQF doe to e da 2ey nesS
N A QVR\Q(\&‘G\%\DFS AW Me ODas Su@@\s\ ,Q@os\ csred

GA‘ JT\!\Q \.\J\Q\'\V\J\'\O\S‘\?\ \Qét\!\\\;\mo\‘”\eg Lieve 5@1\* VLI “&0
G\A)cu\ AA&Q Cv\—»\—er\\\‘mm QQ U\x@ﬂ (‘“LC‘SNS N "\\/\Q NLUlSfe o
o\vLL\(a CX "\‘\c‘&v JT\\N\Q\ ﬂ\g RKQ‘A\&&S BRSNS Skum:\ecd‘ @m\dmtﬁ

()‘c\\/\ \I\\AS \I\QG\C\ \aécuze,r\ \/\xg S \ \1\)\3 \/\ec.,cL S\\\\
A\\\Qg&\s\o \w\o@d Or\i\"o “\“\:\c_ g\b@(\ Qg\,d \,;Ng QQ;\L\S -Qc\o,w\

cod( Suskanned An\u\\\r\j e ascaulh Yq,\) d\es(pl\a s
obotoae  Shele ol KJucy ) oty A otendodion, and dichsyss,
e e \eld ol \w\; \/\cw\d_( \!\er\ACum& Lelund s
bl Thamade /‘}\cﬁ\wcﬂ5 ewever, ac onf-\hp%\\( el ecsed
Q\(\QN\ g Q&_\QQS cadl ve-\WendcuWed e tae oo Ay
Cliammsdate  \nig \J\" \J@\(. (’gbw\ed\f&&& n e cowste of
4@‘%\‘\“; Lo ?\CL\\X\Q& ; MQC,\QLL(& cad Wi \ebd Qar e c VNN IN
SN e @v@i\m@lﬁ aoeded \AQO\*\Q&\‘ S AV k.odcq,‘?x Ouide
M med \»( Aousea  Gh g "¥\MQ5 x\o\;\!\&&& Vomied dax
4o }e° &\ @7&‘\36 CJr\I\Q QX%@K@B. He called ook
Jvc J\J\m‘e (‘wv';,i) Sa{\r\ “\*\/\0\‘\‘ \'\e (D6S é\\‘acf cmé\ Tl
He asked Lo (a\( dalGa. He Staded - gumgk\f:\j‘s LI TOA:
LJ‘\:\AA f“\7 \M&u’k) X fk\f{ir\k Twue SN C Cm\c'\.r\SS’IOF\L“ /\)i\fﬂ
PANRN¢ ;\‘“)f\c(\ed ‘(‘\/\%Q S‘Lcﬁ\Qme/&g%) C\J\d\ *‘\AQ \e\ocg\ d@\l\dnj
.




Case 1:10-cv-22183-JLK Document 57 Entered on FLSD Docket 05/24/2011 Page 13 of 15

&m/v\ WS \need ond Q@(e:,) cnd Mae voedk dowun g
\8, c\«\é\ \m\\ﬁ C)\qd‘\c\u\l Adregs . :L\J\S*\ec\é) f\i& G\d\/\«lkt«&‘\‘&\‘kﬂ
\L'c MLQ\mud) C,\eor\':\j Wy cok (,JA\« @QS\D)&CL{ ou«a\ éb\oc\‘\c
Soeme  \dind cpv C\QGA\\JtGﬂ(Yc Learndose oges \év. SL\Q ?Ltsc(
_\\‘\’\{ k\fw{_ e Qt\k 0&\’ Normesenl \Q‘QAO\i*\K‘ Gondl ( C‘QJ?{S"S L)@Em(
Poally tuntng e adbealion Ao Meaand W s addentidn
Cuaged o looving o e Qace and \necd , Cnd cok-
o\\cojﬁ Woocolr ) oBraneng aad conlucions on o Guer
7\\»{ %?\d«(\i\\ W (\o\\\%\ec\ /Uurt{—e (‘(ch”«ﬂ: ((Mn( \/\eo.d‘s SJ\‘\M\U\ )
Me o, T SO, /‘/\»( \eed el Ledd U\/\%\ g A WO
\!\Q.?GU{ ~e o ecorcussion. .. Can —™ O\xﬁ% \a\( dacan ,-.1/‘/\7
\!\ea R R A PR QBMQ(“N'\CJ\Q '%nt'/\"\l\ (V\\/ S\/\Qx\\dQ\\‘j‘LcQ, \l
\I\N\k e Craw, . A T\e  needd o Ut Cormg  oyel \\)\wﬁm
Gad \!\{ dry—éec‘u\ed Ledieen it \e S,y Salva dl\lM)‘?J\j Q\cw\
g casutn ‘l\s ‘e gl\egi\ as /U Wie Hc.?(\is stoed next o him.
She sad Aot 5y Sebn &&A@ \eavin Q\Q\r\l\\m “wn Mg
Semme  Sdode l{c% Sthe Yovnd Wl Ao drecdmants et -
g’@N_Q_\; L))ol Tendesed Lo Cu\»( GQ‘ WS cude NEANN &%%AS
to Qean e Lodly Mude, LA W st and A L
\Ni CQ\(\V\&:)NL) &(\va\ \ag \2.3&7 S\AQ)“&Y\\( G\QAVQS‘, gh\l\k r\Dl\‘QQQ&
one ob Mue oMtcess presest ek sha onded Melod
‘LCCJ\&“)D(‘M Lo an OU\}%S\J\{ \/\ogdi\\cx\ Ao *C&Q R,rec:ou{\m\m\
X«t\o.\(j @‘Q\ e Qme Glan Gad \ove Womm. Seen \’T c dcckgt\/vlaz‘ae
1S 1o~ L0 mintel lades, S\e teluined o e ot
OJ\&AQOMQ \/\rw\ g@b\(\ /\J\b\vi\.mﬁ BRAS *Uv\o\ Qu&\ exdend
OQ e care Tk che cdministesed do &)\&\J\\&K XN
4\\'~Q C»\Nbﬁ\b}é\m\e\\( ()L \I\Q\N‘S \Na Qe A 'A(\A‘L % (\Q’\Y\MO;{\7,
SQ‘MQE\\.MQ (\S\\\\&r (((»OQ‘A‘W\) ’HML l?\m&;ml tlcg e&‘Cc:v\ecD
\OC\Q‘Q, ‘\m Qg\,\o . du\,\,\ y @ N (\QQA\Q_(\)C “\rb S+<:Uc f\{d}ec\kecﬂk
C’U\(}\ tecewe 5\/\)&&@;\ GSS\S%CLJ\LQ &\o./v\ ‘3§\r\f escocing odcjel
ATQ QU\X\!\\M..‘ psn FQ‘L&;@&\) \~c> é:‘:\,uq- dD\\N\\ %\m/\‘\f\ el %\c\ceA
(W

/
N

Y




' -

Case 1:10-cv-22183-JLK Document 57 Entered on FLSD Docket 05/24/2011 Page 14/of 15

WG ()\‘\QQ@Q«% QQ.\\\ S*\\\\ W Aecar Cu\d cbhuioe disleeds i
S%ﬂ CasesSed W\ oty af well oS Wi cellacley ) Uledd,
O\?Q(\ Oannd & Sle\'\K Qé(d)c&n(,\\ 3 QUQ-Q@\D @Vﬁ&,\ Seuese Aa,a_?,»
Ne  and Now e Tg oot slede Mo woae Lelk
\"\I\ &Q\\ CQ&TQ. '

OCQ Oa Juee W, Yoo, W c&mfs adler A\ g’«‘j\r\ﬁv)
%\o&:\&\m \u\&dce& oot O\Wle S*\ckn\&i\'\j o JT\NQN Cane o \uixS
cell aNMer \noun Uoeided ¢ Rennes va\cxc_\qi\j Wi \nead
on e anadel T L el \Oo(\:\j, Lncengcions § o e
&\&«m\ N &;\Qedﬁ) Al Su‘ngeéwz,:\\\\T Qe avesed \a\( SR\
O“'\\.P\ v &G‘\iﬁ ConsScivus ness) &\a&f\\\m BATelS C“\“?iﬁ»ﬁ')\ \%Y
%Jt (_A:\x}ez dowon. e Shearns _QQM Ao (\“\T X‘\Qf) &\QQQA
NN C- LJ‘\AQ&\Q\I\V\)\\‘) Cux,()\ Jvc\\agt\ ‘\v*D ?\v\ML 1\7\9\\*/\/\&7 (A\AQEQ
A\*\/\T\Q ’\\MQ *¢\>\/\Q \I\QLJ‘ZS“V '\C\,QQS‘G\L\\ o~ oN \ukC QQT‘QK/\Q od
(3G C lrfe c\\qd O\a\ﬁ)\ \I\Q s g\cucack undes  obcerualian,
&&f‘ %\\“ \nwos 8. Copas ‘Lfecd;meft% YN Q\Lu\e G S? Lese /w(csr\}
VV\CUY &r\&u«( @\“’QUQ:\‘L?O( J((m\j Q\Je/\'&\ -S:cow\ («lda \,5:?\5.

BAVAEN I WY

Q\&m’\\m) C\:&\&&b@\nw On\u\'\ A\S&&JL\GG\Q) &\ezw_ﬁﬁ ‘@w MRS
\/\m\u‘?o&\e Couet o [> en \\»A“Qr\'\e/& déQ\QVLD it
‘%‘\mﬁ s Ou\o\ OMHSS o0l cQ\ R:) deQer\oQamK,S’)\C& Se}
QQTMK O\(QG\I‘{) Vol aded  ©isng Seccsed o @\Q\J\i\“&g A\SQ
Lxxgok \a\ “\\\z\e 8)& c\m&\ (&P’L AM@A&M@\'\@V ng Ck‘\ML G/\Aea
g*\GAQS éﬁ‘\SL“\w\l\M\‘ (33 aued QQMBQ(\QG\“\»N\Y and ?Un‘\\lwﬁ
&&mcﬂ 5 “\0 Q\CAA!\‘X’\& A\S\Q\a\\uﬂk\) Q‘OL«:\S-F "\n(}\“\u‘\cﬂu;\\S (\c\vv\ezi
G¢S QQea\A‘Gu\JU‘ and 4\1\ (ea QM%L\* *\@ Le O\Qlacwr\q.(}\
ot ~¥c§c\\‘) '33 (‘ezul(q e deger\dmxk Lo Q)C«\( casty \egeal
Qee&, Cu\()\ Cg@rm\mu( QQQS ) S)( jf\cy\b? S’\»\L\f\ @\»\Y\X\/\wﬁ S\v\\,\&t

3.




PR

Case 1:10-cv-22183-JLK Document 57 Entered on FLSD Docket 05/24/2011 Page 15 of 15

Aecmed \) wWSH cond cxmmgmoﬁe .

Q\esd)ed@w\\\( ol omaled  H\ug ﬁtﬁk c&aT QQ &»F_{&L\LL

C,\M\\S N\AQS\ Uv“ cln, A\i obedole
VCH DO 76 -
Col\tmbie. Cesoechionc\ "‘\/\SlX NVN ( A(\M,X
9\53 SE€ Cococdreng QWZ
Coke Cy, T DI0IS

Q\ms\mr\k de L& W.S.C S A SN ¢ , 5 Aecdlarg cuxﬁl

Jest \& O «/\é\% Q ‘\&\{a( 2\ Q) %\) U\‘\ &) \Q\D\S\ {Sv\t‘g \ Cws 0‘9“\\\1\Q
U«\\ e& g‘sc&sre& cﬁt A’V\Q}“ 1Cq ’k\:\c\* *\-3'\{ Qh‘ e Jﬁ \§ “\Ku\e
Cu\& Coch QQL . @e CU\’\‘- {d G M 0*31 ( Q\Qk (

(/G oo
stk Urdy Al deace
D(:‘# OOk &7C

™.




	07037796
	07037797
	07037798
	07037799
	07037800
	07037801
	07037802
	07037803
	07037804
	07037805
	07037806
	07037807
	07037808
	07037809
	07037810
	07037811
	07037812
	07037813



