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07/02/2010 1 COMPLAINT Under the Civil Rights Act 42USC1983 against Alvarado, E
Medina.. IFP Filed, filed by Christopher Uriah Alsobrook.(dj) Modified event on
7/30/2010 (yc). (Entered: 07/02/2010)

07/02/2010 2 Judge Assignment RE: Electronic Complaint to Senior Judge James Lawrence
King (dj) (Entered: 07/02/2010)

07/02/2010 3 APPLICATION to Proceed in District Court Without Prepaying Fees or Costs by
Christopher Uriah Alsobrook. (dj) (Entered: 07/02/2010)

07/02/2010 4 Clerks Notice of Magistrate Judge Assignment to Magistrate Judge Patrick A.
White. Pursuant to Administrative Order 2003−19 for a ruling on all pre−trial,
non−dispositive matters and for a Report and Recommendation on any dispositive
matters. Motions referred to Patrick A. White. (dj) (Entered: 07/02/2010)

07/09/2010 5 ORDER OF INSTRUCTIONS TO PRO SE CIVIL RIGHTS LITIGANTS. Signed
by Magistrate Judge Patrick A. White on 7/9/2010. (br) (Entered: 07/09/2010)

07/09/2010 6 ORDER Permitting Plaintiff to Proceed without Prepayment of Filing Fee but
Establishing Debt to Clerk of $350.00; granting 3 Motion for Leave to Proceed in
forma pauperis. Signed by Magistrate Judge Patrick A. White on 7/9/2010. (br)
(Entered: 07/09/2010)

07/28/2010 7 REPORT AND RECOMMENDATIONS on 42 USC 1983 case re 1 Complaint
filed by Christopher Uriah Alsobrook. Recommending 1. The plaintiff has stated a
claim of endangerment against Office Alvarez, and a claim of failure to intervene
against Officer Medina. 2. This case shall proceed against the named defendants.
Objections to RRdue by 8/16/2010. Signed by Magistrate Judge Patrick A. White
on 7/28/2010. (tw) (Entered: 07/28/2010)

08/11/2010 8 ORDER RE SERVICE OF PROCESS REQUIRING PERSONAL SERVICE
UPON AND INDIVIDUAL. The United States Marshal shall serve a copy of the
complaint and appropriate summons upon:Sgt. Alvarado, South Florida Reception
Center, 14000 N.W. 41st Street, Doral, FL 33178−3003 and Sgt. E. Medina, South
Florida Reception Center, 14000 N.W. 41st Street, Doral, FL 33178−3003. Signed
by Magistrate Judge Patrick A. White on 8/11/2010. (tw) (Entered: 08/11/2010)

08/19/2010 9 ORDER AFFIRMING &ADOPTING Report and Recommendations. Signed by
Senior Judge James Lawrence King on 8/19/2010. (jw) (Entered: 08/19/2010)

08/20/2010 10 Summons Issued as to Alvarado. (br) (Entered: 08/20/2010)

08/20/2010 11 Summons Issued as to E Medina. (br) (Entered: 08/20/2010)

09/09/2010 12 SUMMONS (Affidavit) Returned Executed Alvarado served on 9/1/2010, answer
due 9/22/2010. (lbc) (Entered: 09/09/2010)

09/10/2010 13 NOTICE of Attorney Appearance by Lance Eric Neff on behalf of Alvarado (Neff,
Lance) (Entered: 09/10/2010)

09/16/2010 14 NOTICE of Attorney Appearance by Cedell Ian Garland on behalf of Alvarado
(Garland, Cedell) (Entered: 09/16/2010)

09/21/2010 15 MOTION to Dismiss 1 Complaint/Petition by Alvarado. Responses due by
10/8/2010 (Attachments: # 1 Exhibit A−C)(Neff, Lance) (Entered: 09/21/2010)

09/22/2010 16 ORDER REFERRING MOTION: 15 MOTION to Dismiss 1 Complaint/Petition
filed by Alvarado Motions referred to Patrick A. White. Signed by Senior Judge
James Lawrence King on 9/22/2010. (jw) (Entered: 09/22/2010)

10/06/2010 17 MOTION for Leave to File Amended Complaint by Christopher Uriah Alsobrook.
(asl) (Entered: 10/06/2010)

10/06/2010 18 AMENDED COMPLAINT against Alvarado, E Medina, filed by Christopher
Uriah Alsobrook.(asl) (Entered: 10/06/2010)

10/08/2010 19 ORDER REFERRING MOTION: 17 MOTION for Leave to File Amended
Complaint filed by Christopher Uriah Alsobrook. Motions referred to Patrick A.
White. Signed by Senior Judge James Lawrence King on 10/8/10. (ch1) (Entered:
10/08/2010)
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10/13/2010 20 MOTION to Dismiss 1 Complaint/Petition by E Medina. Responses due by
11/1/2010 (Attachments: # 1 Exhibit A−C)(Neff, Lance) (Entered: 10/13/2010)

10/13/2010 21 RESPONSE in Opposition re 17 MOTION for Leave to File an Amended
Complaint filed by Alvarado, E Medina. (Attachments: # 1 Exhibit A−F)(Neff,
Lance) Modified text on 10/14/2010 (asl). (Entered: 10/13/2010)

10/13/2010 22 SUMMONS (Affidavit) Returned Executed E Medina served on 9/28/2010, answer
due 10/19/2010. (asl) (Entered: 10/13/2010)

10/14/2010 23 ORDER REFERRING MOTION: 20 MOTION to Dismiss 1 Complaint/Petition
filed by E Medina. Motions referred to Patrick A. White. Signed by Senior Judge
James Lawrence King on 10/14/2010. (jw) (Entered: 10/14/2010)

10/15/2010 24 NOTICE of Attorney Appearance by Ginger Lynne Barry on behalf of Alvarado
(Barry, Ginger) (Entered: 10/15/2010)

11/01/2010 25 ORDER granting 17 Motion for Leave to File the amended complaint. (See Report
and Recommendation of screening of this complaint).. Signed by Magistrate Judge
Patrick A. White on 11/1/2010. (cz) (Entered: 11/01/2010)

11/02/2010 26 ORDER RE SERVICE OF PROCESS REQUIRING PERSONAL SERVICE
UPON AND INDIVIDUAL. The United States Marshal shall serve a copy of the
complaint and appropriate summons upon: Ms. Harris, Registered Nurse, South
Florida Reception Center,1400 N.W 41st Street, Doral, FL 33178−3003. Signed by
Magistrate Judge Patrick A. White on 11/2/2010. (tw) (Entered: 11/02/2010)

11/02/2010 27 SCHEDULING ORDER: Amended Pleadings due by 3/11/2011. Discovery due by
2/25/2011. Joinder of Parties due by 3/11/2011. Motions due by 4/1/2011.. Signed
by Magistrate Judge Patrick A. White on 11/2/2010. (tw) (Entered: 11/02/2010)

11/03/2010 28 REPORT AND RECOMMENDATIONS. Recommending 1. The Amended
Complaint (DE#18) is the operative complaint. 2. The plaintiff's claims of
endangerment against Officer Alvarez, and a claim of failure to intervene against
Officer Medina shall remain. 3. A claim of denial of providing medical aid shall
proceed against Officer Medina, and Nurse Harris, who will be served by separate
order. 4. Defendant Alvarado's Motion to Dismiss (DE#15) shall be denied, with
the exception of any claims against him in his official capacity. 5. Defendant
Medina's Motion to Dismiss (DE#20) shall be denied, with the exception of any
claims against him in his official capacity. Objections to RRdue by 11/22/2010.
Signed by Magistrate Judge Patrick A. White on 11/2/2010. (tw) Modified linkage
on 11/4/2010 (dgj). (Entered: 11/03/2010)

11/05/2010 29 Summons Issued as to Harris. (br) (Entered: 11/05/2010)

11/08/2010 30 REPLY to Response to Motion re 17 MOTION for Leave to File filed by
Christopher Uriah Alsobrook. (rgs) (Entered: 11/09/2010)

11/18/2010 31 MOTION for First Request for Production of Documents by Christopher Uriah
Alsobrook. (rgs) (Entered: 11/19/2010)

11/19/2010 32 OBJECTIONS to 28 Report and Recommendations by Alvarado, E Medina.
(Attachments: # 1 Exhibit A−F)(Neff, Lance) (Entered: 11/19/2010)

11/23/2010 33 ORDER ADOPTING REPORT AND RECOMMENDATIONS and Denying 15
Motion to Dismiss filed by Alvarado, Denying (20)Motion to Dismiss filed by
Alsobrook. Signed by Senior Judge James Lawrence King on 11/23/2010. (jw)
(Entered: 11/23/2010)

11/30/2010 34 MOTION to Dismiss 18 Amended Complaint by Alvarado, E Medina. Responses
due by 12/17/2010 (Attachments: # 1 Exhibit A−J)(Neff, Lance) (Entered:
11/30/2010)

12/01/2010 35 MOTION to Stay Discovery by Alvarado, E Medina. Responses due by 12/20/2010
(Attachments: # 1 Exhibit A)(Neff, Lance) (Entered: 12/01/2010)

12/01/2010 36 ORDER denying 31 Motion to Produce, this is a request for discovery and should
be sent directly to the defendants; denying 35 Motion to Stay discovery.. Signed by
Magistrate Judge Patrick A. White on 12/1/2010. (cz) (Entered: 12/01/2010)
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12/01/2010 37 NOTICE by Alvarado, E Medina re 36 Order on Motion to Produce, Order on
Motion to Stay Seeking District Judge Review Pursuant to Rule 72(a),
Fed.R.Civ.P. (Attachments: # 1 Exhibit A)(Neff, Lance) Modified to re−docket,
see 38 on 12/1/2010 (asl). (Entered: 12/01/2010)

12/01/2010 38 OBJECTIONS to 36 Order on Motion to Produce, Order on Motion to Stay by
Alvarado, E Medina. See 37 for image. (asl) (Entered: 12/01/2010)

12/01/2010 39 Clerks Notice to Filer re 37 Notice (Other), Notice (Other). Wrong Event
Selected; ERROR − The Filer selected the wrong event. The document was
re−docketed by the Clerk, see 38 . It is not necessary to refile this document. (asl)
(Entered: 12/01/2010)

12/02/2010 40 Summons (Affidavit) Returned Unexecuted as to Harris. (rgs) (Entered:
12/02/2010)

12/02/2010 41 SUPPLEMENT to 38 Response/Reply (Other) TO OBJECTIONS by Alvarado, E
Medina (Attachments: # 1 Exhibit A)(Neff, Lance) (Entered: 12/02/2010)

12/20/2010 42 RESPONSE in Opposition re 34 MOTION to Dismiss 18 Amended Complaint
filed by Christopher Uriah Alsobrook. (rgs) (Entered: 12/20/2010)

02/04/2011 43 REPORT AND RECOMMENDATIONS on 42 USC 1983 case. Denying 34
MOTION to Dismiss 18 Amended Complaint filed by Alvarado, E Medina and
denying as moot 35 MOTION to Stay Discovery filed by Alvarado, E Medina, 1
Complaint/Petition filed by Christopher Uriah Alsobrook. The claims of
endangerment against Officer Alvarez, and failure to intervene against Officer
medina shall remain. A claim of denial of providing medical aid shall proceed
against Officer Medina, and Nurse Harris. Objections to RRdue by 2/22/2011.
Signed by Magistrate Judge Patrick A. White on 2/2/2011. (tw) (Entered:
02/04/2011)

02/18/2011 44 OBJECTIONS to 43 Report and Recommendations by Alvarado, E Medina. (Neff,
Lance) (Entered: 02/18/2011)

02/28/2011 45 ORDER Granting Partial Dismissal of Amended Complaint. Signed by Senior
Judge James Lawrence King on 2/28/2011. (jw) (Entered: 02/28/2011)

03/16/2011 46 NOTICE OF APPEAL as to 45 Order on Motion to Dismiss by E Medina Filing
fee $ 455.00. Within fourteen days of the filing date of a Notice of Appeal, the
appellant must complete the Eleventh Circuit Transcript Order Form regardless of
whether transcripts are being ordered [Pursuant to FRAP 10(b)]. For information
go to our FLSD website under Transcript Information. (Attachments: # 1 Exhibit
Order being Appealed)(Neff, Lance) (Entered: 03/16/2011)

03/16/2011 Transmission of Notice of Appeal, Order Under Appeal and Docket Sheet to US
Court of Appeals re 46 Notice of Appeal, (amb) (Entered: 03/16/2011)

03/16/2011 47 TRANSCRIPT INFORMATION FORM by E Medina re 46 Notice of Appeal,. No
Transcript Requested. (Neff, Lance) (Entered: 03/16/2011)

03/21/2011 48 USCA Appeal Fees received $ 455.00 receipt number FLS100015920 re 46 Notice
of Appeal, filed by E Medina (cqs) (Entered: 03/21/2011)

03/21/2011 49 MOTION for Reconsideration re 45 Order on Motion to Dismiss by Christopher
Uriah Alsobrook. (ral) (Entered: 03/22/2011)

03/28/2011 50 Acknowledgment of Receipt of NOA from USCA re 46 Notice of Appeal, filed by
E Medina. Date received by USCA: 03/21/2011. USCA Case Number:
11−11244−II. (amb) (Entered: 03/29/2011)

04/25/2011 51 VACATED PER 56 ORDER; ORDER Granting in Part 49 Motion for
Reconsideration. Signed by Senior Judge James Lawrence King on 4/25/2011. (jw)
Modified text to reflect entry has been VACATED on 5/19/2011 (ral). (Entered:
04/25/2011)

04/27/2011 52 MOTION for Reconsideration re 51 Order on Motion for Reconsideration by E
Medina. (Neff, Lance) (Entered: 04/27/2011)
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05/03/2011 53 ORDER deferring ruling on 52 Motion for Reconsideration, this motion is
respectfully deferred for ruling to United States District Judge King.. Signed by
Magistrate Judge Patrick A. White on 5/3/2011. (cz) (Entered: 05/03/2011)

05/13/2011 54 NOTICE of Change of Address (Address updated) by Christopher Uriah Alsobrook
(ar2) (Entered: 05/16/2011)

05/13/2011 55 MOTION for Extension of Time to File Second Amended Complaint re 51 Order
on Motion for Reconsideration by Christopher Uriah Alsobrook. Responses due by
5/31/2011 (ar2) (Entered: 05/16/2011)

05/18/2011 56 ORDER Vacating Earlier Order of Reconsideration, Staying Proceedings; granting
52 Motion for Reconsideration; Vacating 51 Order on Motion for Reconsideration ;
denying as moot 55 Motion for Extension of Time; Stayed pending resolution of
the underlying appeal. Signed by Senior Judge James Lawrence King on
5/18/2011. (ral) (Entered: 05/19/2011)

05/23/2011 57 SECOND AMENDED COMPLAINT against Alvarado, Harris, E Medina, filed by
Christopher Uriah Alsobrook.(ar2) (Entered: 05/24/2011)

05/25/2011 58 CERTIFICATE of Readiness transmitted to USCA re 46 Notice of Appeal, filed by
E Medina, USCA # 11−11244−II (hh) (Entered: 05/26/2011)

05/25/2011 59 Certified and Transmitted Record on Appeal to US Court of Appeals Consisting of
(2) Volumes of Pleadings re 46 Notice of Appeal, (hh) (Entered: 05/26/2011)

06/09/2011 60 Acknowledgment of Receipt of COR/ROA from USCA re 46 Notice of Appeal,
filed by E Medina. Date received by USCA: 5/31/11. USCA Case Number:
11−11244−II. (hh) (Entered: 06/09/2011)

Case: 1:10-cv-22183-JLK     As of: 06/09/2011 10:59 AM EDT
     5 of 5


https://ecf.flsd.uscourts.gov/doc1/05119269562?caseid=360661&de_seq_num=157&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119341447?caseid=360661&de_seq_num=162&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119341724?caseid=360661&de_seq_num=164&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119261716?caseid=360661&de_seq_num=154&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119361025?caseid=360661&de_seq_num=167&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119269562?caseid=360661&de_seq_num=157&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119261716?caseid=360661&de_seq_num=154&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119341724?caseid=360661&de_seq_num=164&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119376935?caseid=360661&de_seq_num=171&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119387018?caseid=360661&de_seq_num=173&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05109101879?caseid=360661&de_seq_num=135&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05109101879?caseid=360661&de_seq_num=135&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119439098?caseid=360661&de_seq_num=179&pdf_header=2
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 10-22183-CIV-KING
MAGISTRATE P. A. WHITE

CHRISTOPHER URIAH ALSOBROOK, :

Plaintiff, :

v. : REPORT OF
  MAGISTRATE JUDGE

SGT. ALVARADO, et al., 
                    :

Defendants. :
______________________________

   I. Introduction

     The pro-se plaintiff, Christopher Uriah Alsobrook, filed a

civil rights complaint pursuant to 42 U.S.C. §1983.(De#1) The

plaintiff alleges that officers at the South Florida Reception

Center endangered him and failed to intervene when he was assaulted

by another inmate. The plaintiff seeks monetary damages. The

plaintiff is proceeding  in forma pauperis. 

This civil action is before the Court for an initial screening

pursuant to 28 U.S.C. §1915.

   II.  Analysis

A.  Applicable Law for Screening 

As amended, 28 U.S.C. §1915 reads in pertinent part as

follows:

Sec. 1915 Proceedings in Forma Pauperis
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*   *   *

(e)(2) Notwithstanding any filing fee, or
any portion thereof, that may have been paid,
the court shall dismiss the case at any time
if the court determines that –

*   *   *

(B) the action or appeal –

*   *   *

(i)  is frivolous or malicious;

(ii) fails to state a claim on which
relief may be granted; or

(iii) seeks monetary relief from a
defendant who is immune from such
relief.

This is a civil rights action Pursuant to 42 U.S.C. §1983.

Such actions require the deprivation of a federally protected right

by a person acting under color of state law. See 42 U.S.C. 1983;

Polk County v Dodson, 454 U.S.312 (1981); Whitehorn v Harrelson,

758 F. 2d 1416, 1419 (11 Cir. 1985. The standard for determining

whether a complaint states a claim upon which relief may be granted

is the same whether under 28 U.S.C. §1915(e)(2)(B) or Fed.R.Civ.P.

12(b)(6) or (c).  See Mitchell v. Farcass, 112 F.3d 1483, 1490 (11

Cir. 1997)(“The language of section 1915(e)(2)(B)(ii) tracks the

language of Federal Rule of Civil Procedure 12(b)(6)”). A complaint

is “frivolous under section 1915(e) “where it lacks an arguable

basis either in law or in fact.” Neitzke v. Williams, 490 U.S. 319,

325 (1989); Bilal v. Driver, 251 F.3d 1346, 1349 (11 Cir.), cert.

denied, 534 U.S. 1044 (2001).  Dismissals on this ground should

only be ordered when the legal theories are “indisputably

meritless,” id., 490 U.S. at 327, or when the claims rely on

factual allegations that are “clearly baseless.” Denton v.
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Hernandez, 504 U.S. 25, 31 (1992).  Dismissals for failure to state

a claim are governed by the same standard as Federal Rule of Civil

Procedure 12(b)(6).  Mitchell v. Farcass, 112 F.3d 1483, 1490 (11

Cir. 1997)(“The language of section 1915(e)(2)(B)(ii) tracks the

language of Federal Rule of Civil Procedure 12(b)(6)”).  In order

to state a claim, a plaintiff must show that conduct under color of

state law, complained of in the civil rights suit, violated the

plaintiff's rights, privileges, or immunities under the

Constitution or laws of the United States.  Arrington v. Cobb

County, 139 F.3d 865, 872 (11 Cir. 1998).  

To determine whether a complaint fails to state a claim upon

which relief can be granted, the Court must engage in a two-step

inquiry.  First, the Court must identify the allegations in the

complaint that are not entitled to the assumption of truth. Bell

Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)).  Twombly

applies to §1983 prisoner actions.  See Douglas v. Yates, 535 F.3d

1316, 1321 (11 Cir. 2008).  These include “legal conclusions” and

“[t]hreadbare recitals of the elements of a cause of action [that

are] supported by mere conclusory statements.”  Second, the Court

must determine whether the complaint states a plausible claim for

relief.  Id.  This is a “context-specific task that requires the

reviewing court to draw on its judicial experience and common

sense.”  The plaintiff is required to plead facts that show more

than the “mere possibility of misconduct.”   The Court must review

the factual allegations in the complaint “to determine if they

plausibly suggest an entitlement to relief.”  When faced with

alternative explanations for the alleged misconduct, the Court may

exercise its judgment in determining whether plaintiff's proffered

conclusion is the most plausible or whether it is more likely that
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Ashcroft v. Iqbal, 129 S.Ct. 1937 (2009).

2 If the plaintiff was a pretrial detainee at the time of the
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(11 Cir. 1985). 

4

no misconduct occurred.1 

   B.  Factual Allegations

 The plaintiff alleges that Officer Alvarado knowingly

endangered him by failing to change his cell when the plaintiff’s

cell mate, a known violent felon,  informed him that if he failed

to remove the plaintiff, he would “send him out”. He further

alleges that when he was assaulted by the fellow inmate, Sgt.

Medina viewed the assault, and when the plaintiff requested help,

told him to “handle your business”. The plaintiff includes a copy

of the disciplinary report he received for fighting with another

inmate. The plaintiff claims that since the assault he suffers from

headaches, vertigo and extreme nausea and vomiting. 

 

C.  Analysis of Sufficiency of Complaint

   1. Endangerment

It is well settled that the failure of prison officials to

control or separate prisoners who endanger the physical safety of

other prisoners may, under certain conditions, constitute an Eighth

Amendment deprivation; however, the constitutional rights of

inmates are not violated every time one inmate is injured as a

result of anothers actions.2 Smith v. Wade, 461 U.S. 30 (1983);
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Redman v. County of San Diego, 896 F.2d 362, 364-66 (9 Cir. 1990)

(pretrial detainee); Zatler v. Wainwright, 802 F.2d 397, 400 (11

Cir. 1986) (convicted prisoner); Stokes v. Delcambre, 710 F.2d

1120, 1124, (5 Cir. 1983); Jones v. Diamond,  636 F.2d 1364, 1374

(5 Cir. 1981); Gates v. Collier, 501 F.2d 1291, 1308-10 (5 Cir.

1974). The constitution requires officials to take all reasonable

precautions to protect inmates from known dangers, see Davidson v.

Cannon, 474 U.S. 344 (1986); Smith v. Wade, supra; Zatler v.

Wainwright, supra; Harmon v. Berry, 728 F.2d 1407 (11 Cir. 1984);

Saunders v. Chatham County Board of Commissioners, 728 F.2d 1367

(11 Cir. 1984); Abrams v. Hunter, 910 F.Supp. 620 (S.D.Fla. 1995);

Gangloff v. Poccia, 888 F.Supp. 1549, 1555 (S.D.Fla. 1995). The

known danger may arise either because there is a risk posed by one

specific inmate against another, because there is a some other more

general pervasive risk of harm because violence at the institution

occurs with sufficient frequency that prisoners are put in

reasonable fear for their safety and the problem and need for

protective measures has been made known to prison officials, see

Abrams v. Hunter, supra, at 624-25.

In this preliminary stage, the plaintiff has stated a claim

for endangerment. His allegations that Officer Alvarado was put on

notice as to the danger of an assault by the plaintiff’s cell mate

are sufficient to state a claim. Alvarado will be served by

separate order. 

Further, the plaintiff has stated a claim against Officer

Medina for failure to intervene, once he allegedly viewed the

assault taking place. It is not necessary for a prison or jail

official to actually participate in the use of excessive force in
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order to be held liable under §1983, he need only be present at the

scene and fail to take steps to protect the victim of another

officer's use of excessive force, can be held liable for his

nonfeasance"); Fundiller v City of Cooper City, 777 F.2d 1436 (11

Cir. 1985); Harris v Chanclor, 537 F.2d 203, 206 (5 Cir. 1976) ("a

supervisory officer is liable under [Section] 1983 if he refuses to

intervene where his subordinates are beating an inmate in his

presence").  In this case, the defendant had a duty to protect the

inmate from his cell mates assault. Service will be ordered upon

Officer Medina by separate order. 

    III.  Conclusion

It is therefore recommended as follows:

1.  The plaintiff has stated a claim of endangerment against

Office Alvarez, and a claim of failure to intervene against Officer

Medina.

2.  This case shall proceed against the named defendants. 

 

Objections to this report may be filed with the District Judge

within fourteen days of receipt of a copy of the report.

Dated this 28th day of July, 2010.

______________________________
UNITED STATES MAGISTRATE JUDGE
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cc: Christopher Uriah Alsobrook, Pro Se
D09876
Suwannee Correctional Institution
Address of Record
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UNITED STATES DISTRICT COURT 

 SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 

 

Case No.: 10-22183-CV-KING/WHITE 
 

CHRISTOPHER ALSOBROOK,         

  

 Plaintiff, 

 

v.      
 

SGT. ALVARADO, et al., 

  

 Defendants. 

__________________________/ 
  

DEFENDANT MEDINA’S MOTION TO DISMISS 
 

 Defendant Medina, through undersigned counsel, submits this Motion to 

Dismiss and requests the case be dismissed as Heck-barred.  As grounds, 

Defendant Medina states the following: 

 Plaintiff is an inmate in the custody of the Florida Department of 

Corrections (“FDOC”).  Defendant is an employee of the Department.   

Plaintiff has filed a civil rights complaint essentially alleging that Defendant 

Medina failed to intervene and stop a fight between Plaintiff and another inmate.  

(Doc. 1: 7-8; Doc. 7: 5-6)  Plaintiff seeks $30,000 in compensatory damages from 

Defendant Medina for failing to intervene. (Doc. 1: 14)  Plaintiff also seeks $8,000 

in punitive damages from Defendant Medina.  (Doc. 1: 15) 
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MEMORANDUM OF LAW 

I. Plaintiff’s claims against Defendant Medina are Heck-barred. 

 

Civil rights actions are not the proper method for challenging and 

overturning a finding of guilt to a DR.  Preiser v. Rodriguez, 411 U.S. 475, 500, 

(1973), quoted in Harden v. Pataki, 320 F.3d 1289, 1294 (11th Cir. 2003).  Preiser 

held that “when a state prisoner is challenging the very fact or duration of his 

physical imprisonment, and the relief he seeks is a determination that he is entitled 

to immediate release or a speedier release from that imprisonment, his sole federal 

remedy is a writ of habeas corpus.” 411 U.S. at 500.  Subsequently, in Heck v. 

Humphrey, the Supreme Court made it clear that 

in order to recover damages for allegedly unconstitutional conviction 

or imprisonment, or for other harm caused by actions whose 

unlawfulness would render a conviction or sentence invalid, a § 1983 

plaintiff must prove that the conviction or sentence has been reversed 

on direct appeal, expunged by executive order, declared invalid by a 

state tribunal authorized to make such determination, or called into 

question by a federal court's issuance of a writ of habeas corpus. A 

claim for damages bearing that relationship to a conviction or 

sentence that has not been so invalidated is not cognizable under § 

1983. 

 

512 U.S. 477, 486-87 (1994) (footnote omitted).  The Supreme Court extended 

Heck and made it explicitly applicable to claims surrounding prison disciplinary 

hearings.  See Edwards v. Balisok, 520 U.S. 641, 648 (1997) (indicating that a 

claim attacking only procedure, not result, of a prison disciplinary hearing may still 

fail to be cognizable under section 1983 unless the prisoner can show that the 
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conviction or sentence has been previously invalidated). Most recently, the 

Supreme Court reiterated that “a state prisoner’s § 1983 action is barred (absent 

prior invalidation)-no matter the relief sought (damages or equitable relief), no 

matter the target of the prisoner’s suit (state conduct leading to conviction or 

internal prison proceedings)-if success in that action would necessarily 

demonstrate the invalidity of confinement or its duration.” Wilkinson v. Dotson, 

544 U.S. 74, 81-82 (2005). 

Here, Plaintiff is essentially seeking the overturning of two disciplinary 

reports: 1) a June 6, 2009 disciplinary report (“DR”) for Fighting and 2) a June 6, 

2009 DR for Disrespect to Officials.  Plaintiff was found guilty of the DRs.  As a 

result of the findings of guilt, Plaintiff lost thirty days of gain time for the Fighting 

DR and sixty days of gain time for the Disrespect to Officials DR.  (Exh. A)
1
   

The DR for Fighting stated: 

On June 6, 2009 I was assigned to confinement as the housing 

sergeant.  At approximately 0750 hrs I was in the officer station 

getting briefed by midnight sergeant when he heard a loud noise and 

the door on cell E2109 was ponding.  As we approached the cell door 

I saw Inmate Alsobrook, Christopher DC# D09876 fighting with 

Inmate McCloud, Izell DC# 588881. Both inmates were ordered to 

cease their actions and they complied.  Shortly, after they started 

fighting again for approximately 15 seconds, they were again ordered 

                                                           
1
 Even with the attached documentation, this motion is properly a motion to dismiss since the 

merits of the case – whether there was an Eighth Amendment violation – is not at issue.  See 

Bryant v. Rich, 530 F.3d 1368, 1374-76 (11th Cir. 2008).  See also 5C Charles Alan Wright & 

Arthur R. Miller, Federal Practice and Procedure § 1360 (3d ed. 2004); Rule 12(b)(6), Fed. R. 

Civ. P.  The issues in this motion are whether the DRs have been overturned, whether gain time 

was taken as a result of the DRs, and whether the DRs necessitate dismissal of the action. 
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to cease and they complied.  Inmate Alsobrook and Inmate McCloud 

did not resume fighting again.  They were taken out of the cell and 

escorted to medical for assessment.  Inmate Alsobrook will remain in 

constant status pending disposition of this report. 

 

(Doc. 1: 29) (all errors in original). 

The DR for Disrespect to Officials stated: 

On June 6, 2009 I was assigned to confinement as the housing 

sergeant.  At approximately 0750 hrs I was in the Officer Station 

getting briefed by midnight sergeant when we heard a loud noise and 

the door on cell E2109 was ponding.  When I approached cell E2109 

Inmate Alsobrook,  Christopher DC# D09876 looked at me while I 

was trying to convince him and his roommate to stop fighting and he 

stated “Man what that f**k are you looking at, why don’t you f**king 

come in here and get some too”.  Inmate Alsobrook is guilty of 

disrespecting an official as prohibited by the rules of inmate conduct.  

Inmate Alsobrook will remain in current status pending disposition of 

this report. 

 

(Doc. 1: 31) (all errors in original).  As of October 13, 2010, the DRs are active 

and have not been overturned.  (Exh. A) 

In his complaint, Plaintiff states that Defendant Medina did nothing to stop 

the attack and that Medina told Plaintiff to “handle his business.”  (Doc. 1: 8)  

However, the DR for fighting states that Officer Medina did intervene.  (Doc. 1: 

29)  Thus, Plaintiff’s complaint is incompatible with the DR statement of facts, 

facts found to be credible and true by the DR hearing team which led to the loss of 

gain time by Plaintiff.  Granting Plaintiff relief in this case, under the specific 

allegations he makes, would call into question the validity of the June 6, 2009 DRs, 
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particularly the Fighting DR.
2
  Wooten v. Law, 118 Fed. App’x 66 (7th Cir. 2004) 

(affirming dismissal of excessive force claim where the alleged facts, if proven 

true, would show that inmate was wrongly disciplined for assault) (Exh. B); Harris 

v. Truesdell, 79 Fed. App’x 756, 759 (6th Cir. 2003) (stating that inmate’s Eighth 

Amendment claim is not cognizable under § 1983 since granting inmate his 

requested relief would call into question the validity of his disciplinary conviction) 

(Exh. C); Okoro v.Callaghan, 324 F.3d 488, 490 (7th Cir. 2003) (stating that if a 

plaintiff makes allegations that are inconsistent with the conviction having been 

valid, Heck kicks in and bars the civil suit).  As such, Heck bars Plaintiff’s suit and 

the case must be dismissed. 

II. Plaintiff may not sue Defendant in his official capacity for monetary 

damages. 

 

Plaintiff is suing Defendant Medina in his individual and official capacity.  

(Doc. 1: 7)  Defendant Medina invokes Eleventh Amendment immunity.  A suit 

against a state employee in an official capacity is a suit against the State for 

Eleventh Amendment purposes. Will v. Michigan Dept. of State Police, 491 U.S. 

58, 71 (1989).  In the absence of any waiver or express congressional 

authorization, which is not present in this case, the Eleventh Amendment prohibits 

a suit against a state in federal court.  Kentucky v. Graham, 473 U.S. 159, 167 n.14 
                                                           

2
 Due to the specific factual allegations pleaded in Plaintiff’s complaint, success in his § 1983 

suit would necessarily negate the underlying DRs.  Cf. Dyer v. Lee, 488 F.3d 876, 879-80 (11th 

Cir. 2007) (stating that as long as it is possible that a § 1983 suit would not negate the underlying 

conviction, then the suit is not Heck-barred). 
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(1985).  Congress did not intend to abrogate a state’s Eleventh Amendment 

immunity in § 1983 damage suits.  Cross v. State of Ala., State Dep’t of Mental 

Health & Mental Retardation, 49 F.3d 1490 (11th Cir. 1995).  Florida has not 

waived its sovereign immunity nor consented to be sued in damage suits brought 

pursuant to section 1983.  See Gamble v. Florida Dep’t of Health & Rehabilitative 

Servs., 779 F.2d 1509, 1513 (11th Cir. 1986).   Florida has not waived its Eleventh 

Amendment immunity from suit in federal court.  Fla. Stat. § 768.28(17).  

Therefore, to the extent that Plaintiff is attempting to sue Defendant Medina in his 

official capacity for damages, Plaintiff’s complaint must be dismissed. 

CONCLUSION 

Defendant Medina requests the Motion to Dismiss be granted and Plaintiff’s 

complaint against him be dismissed as Heck-barred.  Additionally, Defendant 

Medina requests Plaintiff be given a “strike” under 28 U.S.C. § 1915(e)(2)(B) for 

failing to state a claim. 

Respectfully submitted, 

 

BILL MCCOLLUM   

ATTORNEY GENERAL 
 

s/ Lance Eric Neff                

Lance Eric Neff 

Assistant Attorney General 

Florida Bar Number 26626 

Office of the Attorney General 

The Capitol, PL-01 

Tallahassee, Florida 32399-1050 
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(850) 414-3300 - Telephone 

(850) 488-4872 - Facsimile 

Email: Lance.Neff@myfloridalegal.com 

 

 

CERTIFICATE OF SERVICE 
 

I hereby certify that on October 13, 2010, I electronically filed the 

foregoing document with the Clerk of the Court using CM/ECF.  I also certify that 

the foregoing document is being served this day on all counsel of record or pro se 

parties identified on the attached Service List in the manner specified, either via 

transmission of Notices of Electronic Filing generated by CM/ECF or in some 

other authorized manner for those counsel or parties who are not authorized to 

receive electronically Notices of Electronic Filing.   

s/ Lance Eric Neff 

LANCE ERIC NEFF 
 

 

SERVICE LIST 

CHRISTOPHER ALSOBROOK versus SGT. ALVARADO, et al., 

Case No.: 10-22183-CV-KING/WHITE 

United States District Court, Southern District of Florida 

 

Christopher Alsobrook, DC# D09876 

Suwannee C.I. 

5964 U.S. Highway 90 

Live Oak, FL 32060  

PRO SE 

Service by Mail  

                                                                

s/ Lance Eric Neff 

LANCE ERIC NEFF 
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 10-22183-CIV-KING
MAGISTRATE JUDGE P. A. WHITE

CHRISTOPHER URIAH ALSOBROOK, :

Plaintiff,    :         
ORDER SCHEDULING PRETRIAL

v.    : PROCEEDINGS WHEN PLAINTIFF
   IS PROCEEDING PRO SE

SERGEANT ALVARADO, et al.,   :

Defendants.    :
                            

The plaintiff in this case is incarcerated, without counsel,

so that it would be difficult for either the plaintiff or the

defendants to comply fully with the pretrial procedures required by

Local Rule 16.1 of this Court.  It is thereupon

ORDERED AND ADJUDGED as follows:

1. All discovery methods listed in Rule 26(a), Federal Rules

of Civil Procedure, shall be completed by February 25, 2011.  This

shall include all motions relating to discovery.

2. All motions to join additional parties or amend the

pleadings shall be filed by March 11, 2011.

3. All motions to dismiss and/or for summary judgment shall

be filed by April 1, 2011.

4. On or before April 15, 2011, the plaintiff shall file

with the Court and serve upon counsel for the defendants a document

called "Pretrial Statement."  The Pretrial Statement shall contain

the following things:
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(a) A brief general statement of what
the case is about;

(b) A written statement of the facts
that will be offered by oral or
documentary evidence at trial; this
means that the plaintiff must
explain what he intends to prove at
trial and how he intends to prove
it;

(c) A list of all exhibits to be offered
into evidence at the trial of the
case;

(d) A list of the full names and
addresses of places of employment
for all the non-inmate witnesses
that the plaintiff intends to call
(the plaintiff must notify the Court
of any changes in their addresses);

(e) A list of the full names, inmate
numbers, and places of incarceration
of all the inmate witness that
plaintiff intends to call (the
plaintiff must notify the Court of
any changes in their places of
incarceration); and

(f) A summary of the testimony that the
plaintiff expects each of his wit-
nesses to give.

5. On or before April 29, 2011, defendants shall file and

serve upon plaintiff a "Pretrial Statement," which shall comply

with paragraph 4(a)-(f).

6. Failure of the parties to disclose fully in the Pretrial

Statement the substance of the evidence to be offered at trial may

result in the exclusion of that evidence at the trial.  Exceptions

will be (1) matters which the Court determines were not discover-
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able at the time of the pretrial conference, (2) privileged mat-

ters, and (3) matters to be used solely for impeachment purposes.

7. If the plaintiff fails to file a Pretrial Statement, as

required by paragraph 4 of this order, paragraph 5 of this order

shall be suspended and the defendants shall notify the Court of

plaintiff's failure to comply.  The plaintiff is cautioned that

failure to file the Pretrial Statement may result in dismissal of

this case for lack of prosecution.

8. The plaintiff shall serve upon defense counsel, at the

address given for him/her in this order, a copy of every pleading,

motion, memorandum, or other paper submitted for consideration by

the Court and shall include on the original document filed with the

Clerk of the Court a certificate stating the date that a true and

correct copy of the pleading, motion, memorandum, or other paper

was mailed to counsel.  All pleadings, motions, memoranda, or other

papers shall be filed with the Clerk and must include a certificate

of service or they will be disregarded by the Court.

9. A pretrial conference may be set pursuant to Local

Rule 16.1 of the United States District Court for the Southern

District of Florida, after the pretrial statements have been filed.

Prior to such a conference, the parties or their counsel shall meet

in a good faith effort to:

(a) discuss the possibility of settlement;

(b) stipulate (agree) in writing to as many
facts and issues as possible to avoid
unnecessary evidence;

(c) examine all exhibits and documents
proposed to be used at the trial, except
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that impeachment documents need not be
revealed;

(d) mark all exhibits and prepare an exhibit
list;

(e) initial and date opposing party's
exhibits;

(f) prepare a list of motions or other
matters which require Court attention;
and 

(g) discuss any other matters that may help
in concluding this case.

10. All motions filed by defense counsel must include a

proposed order for the undersigned Magistrate Judge’s signature.

DONE AND ORDERED at Miami, Florida, this 2nd day of November,

2010.

S/Patrick A. White                                 
Patrick A. White
U.S. Magistrate Judge

cc: Christopher Uriah Alsobrook, Pro Se
DC #D09876
Suwannee Correctional Institution
5964 U.S. Highway 90
Live Oak, FL 32060

Ginger L. Barry, Esq.
Broad and Cassel
200 Grand Blvd., Suite 205A
Destin, FL 32550

Lance E. Neff, AAG
Cedell I. Garland, AAG
Office of the Attorney General
PL-01 The Capitol
Tallahassee, FL 32399-1050

Hon. James Lawrence King, United States District Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 10-22183-CIV-KING
MAGISTRATE P. A. WHITE

CHRISTOPHER URIAH ALSOBROOK, :

Plaintiff, :

v. : REPORT OF
  MAGISTRATE JUDGE

SGT. ALVARADO, et al.,                 (DE#15 & 20)
                    :

Defendants. :
______________________________

   I. Introduction

     The pro-se plaintiff, Christopher Uriah Alsobrook, filed a

civil rights complaint pursuant to 42 U.S.C. §1983.(De#1) The

plaintiff alleged that officers at the South Florida Reception

Center endangered him and failed to intervene when he was assaulted

by another inmate. The plaintiff seeks monetary damages. The

plaintiff is proceeding  in forma pauperis. 

This civil action is before the Court upon the screening of

the amended complaint (DE#18), and  motions to dismiss filed by

Sgts. Alvarado (DE#15) and Medina (DE#20). The Motions have been

referred to the Undersigned Magistrate Judge.

   II.  Analysis

A.  Applicable Law for Screening amended complaint 

As amended, 28 U.S.C. §1915 reads in pertinent part as

follows:

Case 1:10-cv-22183-JLK   Document 28    Entered on FLSD Docket 11/03/2010   Page 1 of 10



2

Sec. 1915 Proceedings in Forma Pauperis

*   *   *

(e)(2) Notwithstanding any filing fee, or
any portion thereof, that may have been paid,
the court shall dismiss the case at any time
if the court determines that –

*   *   *

(B) the action or appeal –

*   *   *

(i)  is frivolous or malicious;

(ii) fails to state a claim on which
relief may be granted; or

(iii) seeks monetary relief from a
defendant who is immune from such
relief.

This is a civil rights action Pursuant to 42 U.S.C. §1983.

Such actions require the deprivation of a federally protected right

by a person acting under color of state law. See 42 U.S.C. 1983;

Polk County v Dodson, 454 U.S.312 (1981); Whitehorn v Harrelson,

758 F. 2d 1416, 1419 (11 Cir. 1985. The standard for determining

whether a complaint states a claim upon which relief may be granted

is the same whether under 28 U.S.C. §1915(e)(2)(B) or Fed.R.Civ.P.

12(b)(6) or (c).  See Mitchell v. Farcass, 112 F.3d 1483, 1490 (11

Cir. 1997)(“The language of section 1915(e)(2)(B)(ii) tracks the

language of Federal Rule of Civil Procedure 12(b)(6)”). A complaint

is “frivolous under section 1915(e) “where it lacks an arguable

basis either in law or in fact.” Neitzke v. Williams, 490 U.S. 319,

325 (1989); Bilal v. Driver, 251 F.3d 1346, 1349 (11 Cir.), cert.

denied, 534 U.S. 1044 (2001).  Dismissals on this ground should

only be ordered when the legal theories are “indisputably

meritless,” id., 490 U.S. at 327, or when the claims rely on
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factual allegations that are “clearly baseless.” Denton v.

Hernandez, 504 U.S. 25, 31 (1992).  Dismissals for failure to state

a claim are governed by the same standard as Federal Rule of Civil

Procedure 12(b)(6).  Mitchell v. Farcass, 112 F.3d 1483, 1490 (11

Cir. 1997)(“The language of section 1915(e)(2)(B)(ii) tracks the

language of Federal Rule of Civil Procedure 12(b)(6)”).  In order

to state a claim, a plaintiff must show that conduct under color of

state law, complained of in the civil rights suit, violated the

plaintiff's rights, privileges, or immunities under the

Constitution or laws of the United States.  Arrington v. Cobb

County, 139 F.3d 865, 872 (11 Cir. 1998).  

To determine whether a complaint fails to state a claim upon

which relief can be granted, the Court must engage in a two-step

inquiry.  First, the Court must identify the allegations in the

complaint that are not entitled to the assumption of truth. Bell

Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)).  Twombly

applies to §1983 prisoner actions.  See Douglas v. Yates, 535 F.3d

1316, 1321 (11 Cir. 2008).  These include “legal conclusions” and

“[t]hreadbare recitals of the elements of a cause of action [that

are] supported by mere conclusory statements.”  Second, the Court

must determine whether the complaint states a plausible claim for

relief.  Id.  This is a “context-specific task that requires the

reviewing court to draw on its judicial experience and common

sense.”  The plaintiff is required to plead facts that show more

than the “mere possibility of misconduct.”   The Court must review

the factual allegations in the complaint “to determine if they

plausibly suggest an entitlement to relief.”  When faced with

alternative explanations for the alleged misconduct, the Court may

exercise its judgment in determining whether plaintiff's proffered

conclusion is the most plausible or whether it is more likely that
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no misconduct occurred.1 

B.  Factual Allegations

 The plaintiff alleged in his initial complaint filed on July

2, 2010, that Officer Alvarado knowingly endangered him by failing

to remove him from his cell when the plaintiff’s cell mate, a known

violent felon, informed him that if he failed to remove the

plaintiff, he would “send him out”. He further alleges that when he

was assaulted by the fellow inmate, Sgt. Medina viewed the assault,

and when the plaintiff requested help, told him to “handle your

business”.2 The plaintiff includes a copy of the disciplinary

report he received for fighting with another inmate. The plaintiff

claims that since the assault he suffers from headaches, vertigo

and extreme nausea and vomiting. The Preliminary Report recommended

that the plaintiff stated a claim for endangerment against Alvarado

and Medina. The Preliminary report was adopted on August 19, 2010,

and both defendants were served. 

The plaintiff filed the Amended Complaint on October 6, 2010

(DE#18). His claims against Officer Alvarado and Medina essentially

remain the same. He clarifies a claim of denial of medical aid

against Sgt. Medina in Count 2. (P8) He alleges that Medina refused

to summon emergency medical personnel to evacuate and treat the

plaintiff’s serious medical needs. He claims he suffered serious

bodily injuries, including severe pain, soft tissue damages,

bleeding from a gash to the back of his head, a cut under his eye,
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a bloody nose and a cut on his forehead, along with swelling and

blackening of a large portion of his face.

He further adds an additional defendant in his amended

complaint. He claims in Count three that Nurse Harris denied him

medical treatment for his serious medical injuries. He claims that

while in the emergency room, despite his complaints of pain,

disorientation, and a concussion, she provided no treatment for him

for days. He seeks monetary relief. 

The Eighth Amendment prohibits any punishment which violates

civilized standards of decency or "involve[s] the unnecessary and

wanton infliction of pain."  Estelle v. Gamble, 429 U.S. 97, 102-03

(1976) (quoting Gregg v. Georgia, 428 U.S. 153, 173(1976)); see

also Campbell v. Sikes, 169 F.3d 1353, 1363 (11 Cir. 1999).

"However, not 'every claim by a prisoner that he has not received

adequate medical treatment states a violation of the Eighth

Amendment.'" McElligott v. Foley, 182 F.3d 1248, 1254 (11 Cir.

1999) (citation omitted).  An Eighth Amendment claim contains both

an objective and a subjective component.  Taylor v. Adams, 221 F.3d

1254, 1257 (11 Cir. 2000); Adams v. Poag, 61 F.3d 1537, 1543 (11

Cir. 1995). First, a plaintiff must set forth evidence of an

objectively serious medical need. Taylor, 221 F.3d at 1258; Adams,

61 F.3d at 1543. Second, a plaintiff must prove that the prison

official acted with an attitude of "deliberate indifference" to

that serious medical need. Farmer, 511 U.S. at 834; McElligott, 182

F.3d at 1254; Campbell, 169 F.3d at 1363.  The objective component

requires the plaintiff to demonstrate that he has been subjected to

specific deprivations that are so serious that they deny him "the

minimal civilized measure of life's necessities."  Rhodes v.

Chapman, 452 U.S. 337, 347 (1981); see also Hudson v. McMillian,

503 U.S. 1, 8-9 (1992).  At this stage in the proceedings, it
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appears that the plaintiff has made a minimal claim for denial of

medical aid by Officer Medina and Nurse Harris, and Nurse Harris

shall be served by separate order. The amended complaint (DE#18)

will be the operative complaint. 3 

The defendants have filed a response in opposition to the

motion to amend, with exhibits and affidavits (DE#21). These

exhibits and affidavits may be considered in a motion for summary

judgment. The defendants make the same unavailing arguments as they

do in their motions to dismiss, which will be discussed below. 

They further add the argument that the plaintiff has failed to

exhaust his administrative remedies. Although the defendant is

essentially arguing that the exhaustion requirement is a condition

precedent to filing suit, the Supreme Court has held that failure

to exhaust is an affirmative defense, and a plaintiff is not

required to plead and demonstrate exhaustion of remedies in his

complaint. See Jones v. Bock, 549 U.S. 199, 216 (2007). It cannot

be assumed for purposes of the defendant’s motion and this Report,

that the plaintiff has failed to exhaust his administrative r

remedies. It is apparent that any determination as to whether the

operative complaint may be subject to dismissal under §1997e(a),

will require further development of the record.

Defendant Alvarado’s Motion to Dismiss

Case 1:10-cv-22183-JLK   Document 28    Entered on FLSD Docket 11/03/2010   Page 6 of 10



4The analysis for a motion to dismiss is pursuant to
Fed.R,Civ.P. 12(b)(6) and is essentially the same as the analysis
stated above for reviewing the sufficiency of the complaint.

5Heck v Humphrey, 512 U.S. 477 (1994) 

6The plaintiff is cautioned that any attempts to amend his
complaint to obtain lost gain time shall be barred by Heck.

7

On September 21, 2010, before the filing of the Amended

complaint, Defendant Alvarado filed a Motion to Dismiss the initial

complaint. 4(DE#15). The defendant argues that the claims against

him should be dismissed because the plaintiff’s claims are barred

by Heck.5 Claims which challenge the fact or duration of the

imprisonment may be raised in a civil rights complaint only when a

conviction or sentence has been reversed or expunged through use of

a petition for writ of habeas corpus.

Alvarado alleges that the plaintiff is seeking to overturn two

disciplinary reports he received as a result of the incident

complained of and to retrieve his thirty days of lost gain time for

fighting and being disrespectful to an Officer. 6

Review of the initial complaint reveals only that the

plaintiff was seeking damages, claiming that Alvarado allowed an

assault against him to continue by a prisoner with a known history

of violence, and refused to come to his aid, despite the fact he

was bleeding profusely. He does not challenge his disciplinary

report, nor does he seek restoration of gain time. He seeks purely

monetary relief.

Further, Alvarado refers to the plaintiff’s statements on his

disciplinary report to indicate that the plaintiff was not an

innocent victim. On a motion to dismiss, the Court will only review

the pleading as filed. The probative value of the Exhibits provided
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to the Court with the plaintiff’s complaint, and defendant’s motion

to dismiss may be re-filed and discussed at the summary judgment

stage.

Lastly, the defendant correctly contends that the plaintiff

may not sue him in his official capacity for monetary damages. The

defendant is protected by Eleventh Amendment immunity. Will v

Michigan dept. of State Police, 491 U.S. 58 (1989) (a suit against

a state employee in his official capacity is a suit against the

State for Eleventh Amendment purposes.) The defendant may be sued

solely in his individual capacity. 

It is therefore recommended that Defendant Alvarado’s motion

to dismiss be granted as to a suit in his official capacity, and

denied as to the remaining arguments.

Sgt. Medina’s Motion to Dismiss

Although Defendant Medina’s motion to dismiss was filed after

the filing of the amended complaint, the motion seeks to dismiss

the initial complaint, and raises the identical arguments raised in

Officer Alvarado’s Motion. Therefore, it is recommended that Sgt.

Medina’s motion to dismiss be granted as to any suit against Medina

in his official capacity. He is entitled to Eleventh Amendment

immunity for the same reasons as stated above. Medina’s remaining

arguments are without merit, and it is recommended that the motion

to dismiss be denied.

 

    III.  Conclusion

It is therefore recommended as follows:
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1. The Amended Complaint (DE#18) is the operative complaint.

2.  The plaintiff’s claims of endangerment against Officer

Alvarez, and a claim of failure to intervene against Officer Medina

shall remain.

3.  A claim of denial of providing medical aid shall proceed

against Officer Medina, and Nurse Harris, who will be served by

separate order.

4.  Defendant Alvarado’s Motion to Dismiss (DE#15) shall be

denied, with the exception of any claims against him in his

official capacity.

5.  Defendant Medina’s Motion to Dismiss (DE#20) shall be

denied, with the exception of any claims against him in his

official capacity. 

 

Objections to this report may be filed with the District Judge

within fourteen days of receipt of a copy of the report.

Dated this 2nd day of November, 2010.

______________________________
UNITED STATES MAGISTRATE JUDGE

cc: Christopher Uriah Alsobrook, Pro Se
D09876
Suwannee Correctional Institution
Address of Record
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Ginger Lynne Barry, Esq.
Broad and Cassel
Attorney of record

Lance Eric Neff, AAG
Tallahassee Office of AAG
Address of record

Cedell Ian Garland, AAG
Tallahassee Office of AAG
Address of record
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UNITED STATES DISTRICT COURT 

 SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 

 

Case No.: 10-22183-CV-KING/WHITE 
 

CHRISTOPHER ALSOBROOK,         

  

 Plaintiff, 

 

v.      
 

SGT. ALVARADO, et al., 

  

 Defendants. 

__________________________/ 
  

DEFENDANTS’ OBJECTIONS  

TO MAGISTRATE’S REPORT AND RECOMMENDATION 
 

 Defendants Alvarado and Medina, through undersigned counsel and 

pursuant to Rule 72, Federal Rules of Civil Procedure and Local Magistrate Rule 4, 

respectfully object to the magistrate’s November 3, 2010 Report and 

Recommendation (Doc. 28).  As grounds for the objections, Defendants state the 

following: 

1. The magistrate judge states in his Report and Recommendation 

(“R&R”) the following concerning Defendants’ exhaustion argument: 

They further add the argument that the plaintiff has failed to exhaust 

his administrative remedies. Although the defendant is essentially 

arguing that the exhaustion requirement is a condition precedent to 

filing suit, the Supreme Court has held that failure to exhaust is an 

affirmative defense, and a plaintiff is not required to plead and 

demonstrate exhaustion of remedies in his complaint. See Jones v. 
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Bock, 549 U.S. 199, 216 (2007). It cannot be assumed for purposes of 

the defendant’s motion and this Report, that the plaintiff has failed to 

exhaust his administrative remedies. It is apparent that any 

determination as to whether the operative complaint may be subject to 

dismissal under §1997e(a), will require further development of the 

record. 

 

(Doc. 28 at 6)  The magistrate judge further states that Defendants’ Heck
1
 defense 

is premature and not proper in a motion to dismiss.  (Doc. 28 at 7-8) 

2. The magistrate judge has failed to consider the case of Bryant v. Rich, 

530 F.3d 1368 (11th Cir. 2008).  As Bryant was recently explained: 

Bryant v. Rich, 530 F.3d 1368 (11th Cir. 2008), relied on by the 

district court.  In Bryant, this Court concluded that the district court 

properly resolved factual disputes in granting a motion to dismiss 

based on failure to exhaust administrative remedies.  530 F.3d at 

1377.  Specifically, the Bryant Court explained that “[b]ecause 

exhaustion of administrative remedies is a matter in abatement and not 

generally an adjudication on the merits, an exhaustion defense ... is 

not ordinarily the proper subject for a summary judgment; instead, it 

should be raised in a motion to dismiss, or treated as such if raised in a 

motion for summary judgment.”  Id. at 1375-76 (quotation marks 

omitted).  The Bryant Court treated Rule 12(b) motions regarding 

exhaustion of nonjudicial remedies as similar to motions regarding 

jurisdiction and venue in that “[e]xhaustion of administrative remedies 

is a matter in abatement, and ordinarily does not deal with the merits.” 

Id. at 1374 (quotation marks and brackets omitted). In those types of 

Rule 12(b) motions, “it is proper for a judge to consider facts outside 

of the pleadings and to resolve factual disputes so long as the factual 

disputes do not decide the merits and the parties have sufficient 

opportunity to develop a record.”  Id. at 1376 (footnotes omitted). 

 

Tillery v. U.S. Dept. of Homeland Security, No. 10-11657, 2010 WL 4146149, at 

*3 (11th Cir. Oct. 22, 2010) (Exh. A).  Thus, contrary to the magistrate judge’s 

                                                           
1
 Heck v. Humphrey, 512 U.S. 477 (1994). 
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R&R, the Court has the authority to resolve all matters in abatement, such as 

exhaustion, in a motion to dismiss. 

 3. Also, a Heck-bar defense is analogous to a failure to exhaust defense.  

Neither dismissal for failure to exhaust nor dismissal under Heck is an adjudication 

on the merits.  Mitchell v. Jackson, No. 2:10-CV-13483, 2010 WL 3906304 

(E.D.Mich. Sept. 30, 2010) (“When a prisoner’s civil rights claim is barred by the 

Heck doctrine, the appropriate course for a federal district court is to dismiss the 

claim for lack of subject matter jurisdiction pursuant to Federal Rule of Civil 

Procedure 12(h)(3), rather than to dismiss the complaint with prejudice as being 

frivolous, because the former course of action is not an adjudication on the merits 

and would allow the prisoner to reassert his claims if his conviction or sentence is 

latter invalidated.”) (Exh. B).  Both defenses are bars to an inmate filing suit and 

both are essentially a subject-matter jurisdiction issue for the court.  See Esensoy v. 

McMillan, No. 06-12580, 2007 WL 257342 (11th Cir. Jan. 31, 2007) (affirming 

district court’s dismissal of suit for lack of subject-matter jurisdiction, but for the 

alternative reason of being Heck-barred) (Exh. C); Felgar v. Burkett, 328 Fed. 

App’x 107 (3rd Cir. 2009) (same) (Exh. D); Mendia v. City of Wellington, 10-

1132-MLB, 2010 WL 4513408 (D.Kan. Nov. 02, 2010) (accepting defendants’ 

argument in a Rule 12(b)(1) motion that plaintiff’s claims were Heck-barred thus 

depriving court of subject-matter jurisdiction) (Exh. E).  As noted by the Supreme 
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Court, exhaustion is a precursor to filing suit.  Woodford v. Ngo, 548 U.S. 81, 85 

(2006).  Under Heck, 

to recover damages for an unconstitutional conviction or 

imprisonment a § 1983 plaintiff must prove that the conviction or 

sentence has been reversed on direct appeal, expunged by executive 

order, declared invalid by an authorized state tribunal, or called into 

question by a federal court's issuance of a writ of habeas corpus. 

 

Crow v. Penry, 102 F.3d 1086, 1087 (10th Cir. 1996).  “The purpose behind Heck 

is to prevent litigants from using a § 1983 action, with its more lenient pleading 

rules, to challenge their conviction or sentence without complying with the more 

stringent exhaustion requirements for habeas actions.”  Butler v. Compton, 482 

F.3d 1277, 1279 (10th Cir. 2007) (citing Muhammad v. Close, 540 U.S. 749 

(2004) (per curiam)).  Heck also requires an inmate to have a disciplinary report 

(“DR”) overturned prior to bringing a civil rights claims if the civil rights claim 

would shed doubt on the DR.  Edwards v. Balisok, 520 U.S. 641, 648 (1997); 

Wilkinson v. Dotson, 544 U.S. 74, 81-82 (2005); Harden v. Pataki, 320 F.3d 1289, 

1294-95 (11th Cir. 2003).  Thus, for both defenses a motion to dismiss is the 

appropriate vehicle to challenge an inmate’s ability to file a civil rights action.  In 

both instances a court may allow the record to be developed and thereafter act as 

fact-finder to determine the threshold issue of whether the inmate’s suit may be 

maintained.  Bryant, supra. 
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 4. In Chambers v. Johnson, 372 Fed. App’x 471, 473 (5th Cir. Mar. 30, 

2010) (Exh. F), the Fifth Circuit Court of Appeals noted, without disapproval, that 

the magistrate judge had acted as fact-finder in defendant’s Heck-bar defense 

raised in a motion to dismiss. 

 5. Thus, the defenses of failure to exhaust and Heck are properly raised 

in a motion to dismiss under Rule 12(b)(1), Fed.R.Civ.P.  Further, under Bryant, 

the Court may accept evidence and act as a fact-finder to resolve threshold issues 

that may deprive the Court of subject-matter jurisdiction. 

CONCLUSION 

Defendants request the district court judge remand the case to the magistrate 

with instructions to develop the record before making recommendations as to 

whether the Plaintiff’s suit passes both the prerequisite of exhaustion and the 

hurdle of Heck.  If not, the Court lacks subject-matter jurisdiction making 

Plaintiff’s attempted amendment futile and, thus, requiring the case to be dismissed 

without prejudice.  Finally, Defendants ask the court stay Plaintiff’s premature 

discovery requests (Doc. 31) until after the amended complaint is answered (i.e., 

after the motions to dismiss and response in opposition for leave to amend are 
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resolved by final order of this Court), if such an answer is necessary after 

resolution of the motions.
 2
 

Respectfully submitted, 

 

BILL MCCOLLUM   

ATTORNEY GENERAL 
 

/s/ Lance Eric Neff                

Lance Eric Neff 

Assistant Attorney General 

Florida Bar Number 26626 

Office of the Attorney General 

The Capitol, PL-01 

Tallahassee, Florida 32399-1050 

(850) 414-3300 - Telephone 

(850) 488-4872 - Facsimile 

Email: Lance.Neff@myfloridalegal.com 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
2
 The relevant documents concerning Defendants’ defenses of failure to exhaust and Heck 

are already in Plaintiff’s possession.  He filed his grievances and is given a copy of all filed 

grievances.  (See, e.g., Doc. 1 at 33-50)  Plaintiff also has copies of the relevant DR documents 

as can be seen in the exhibits to his initial complaint.  (Doc. 1 at 29-31)  Thus, no discovery is 

required concerning these defenses. 

Case 1:10-cv-22183-JLK   Document 32    Entered on FLSD Docket 11/19/2010   Page 6 of 7



7 

 

CERTIFICATE OF SERVICE 
 

I hereby certify that on November 19, 2010, I electronically filed the 

foregoing document with the Clerk of the Court using CM/ECF.  I also certify that 

the foregoing document is being served this day on all counsel of record or pro se 

parties identified on the attached Service List in the manner specified, either via 

transmission of Notices of Electronic Filing generated by CM/ECF or in some 

other authorized manner for those counsel or parties who are not authorized to 

receive electronically Notices of Electronic Filing.   

/s/ Lance Eric Neff 

LANCE ERIC NEFF 
 

 

SERVICE LIST 

CHRISTOPHER ALSOBROOK versus SGT. ALVARADO, et al., 

Case No.: 10-22183-CV-KING/WHITE 

United States District Court, Southern District of Florida 

 

Christopher Alsobrook, DC# D09876 

Suwannee C.I. 

5964 U.S. Highway 90 

Live Oak, FL 32060  

PRO SE 

Service by Mail  

                                                                

/s/ Lance Eric Neff 

LANCE ERIC NEFF 
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