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07/02/2010 1 | COMPLAINT Under the Civil Rights Act 42USC1983 against Alvarado, E
Medina.. IFP Filed, filed by Christopher Uriah Alsobrook.(dj) Modified event gn
7/30/2010 (yc). (Entered: 07/02/2010)

07/02/2010 2 | Judge Assignment RE: Electronic Complaint to Senior Judge James Lawrenge
King (dj) (Entered: 07/02/2010)

07/02/2010

1w

APPLICATION to Proceed in District Court Without Prepaying Fees or Costs|by
Christopher Uriah Alsobrook. (dj) (Entered: 07/02/2010)

07/02/2010 4 | Clerks Notice of Magistrate Judge Assignment to Magistrate Judge Patrick Al
White. Pursuant to Administrative Order 2003-19 for a ruling on all pre—trial,
non-dispositive matters and for a Report and Recommendation on any dispasitive
matters. Motions referred to Patrick A. White. (dj) (Entered: 07/02/2010)

07/09/2010

lon

ORDER OF INSTRUCTIONS TO PRO SE CIVIL RIGHTS LITIGANTS. Signed
by Magistrate Judge Patrick A. White on 7/9/2010. (br) (Entered: 07/09/2010

07/09/2010

1o

ORDER Permitting Plaintiff to Proceed without Prepayment of Filing Fee but
Establishing Debt to Clerk of $350.00; granting 3 Motion for Leave to Proceef in
forma pauperis. Signed by Magistrate Judge Patrick A. White on 7/9/2010. (kr)
(Entered: 07/09/2010)

07/28/2010

I~

REPORT AND RECOMMENDATIONS on 42 USC 1983 case re 1 Complaint
filed by Christopher Uriah Alsobrook. Recommending 1. The plaintiff has stated a
claim of endangerment against Office Alvarez, and a claim of failure to intervene
against Officer Medina. 2. This case shall proceed against the named defendants.
Objections to RRdue by 8/16/2010. Signed by Magistrate Judge Patrick A. White
on 7/28/2010. (tw) (Entered: 07/28/2010)

08/11/2010

loo

ORDER RE SERVICE OF PROCESS REQUIRING PERSONAL SERVICE
UPON AND INDIVIDUAL. The United States Marshal shall serve a copy of the
complaint and appropriate summons upon:Sgt. Alvarado, South Florida Reception
Center, 14000 N.W. 41st Street, Doral, FL 33178-3003 and Sgt. E. Medina, South
Florida Reception Center, 14000 N.W. 41st Street, Doral, FL 33178-3003. Sjgned
by Magistrate Judge Patrick A. White on 8/11/2010. (tw) (Entered: 08/11/2010)

08/19/2010

(e}

ORDER AFFIRMING &ADOPTING Report and Recommendations. Signed by
Senior Judge James Lawrence King on 8/19/2010. (jw) (Entered: 08/19/2010)

08/20/2010 Summons Issued as to Alvarado. (br) (Entered: 08/20/2010)

08/20/2010 Summons Issued as to E Medina. (br) (Entered: 08/20/2010)

09/09/2010

k(e B
N |- IO

SUMMONS (Affidavit) Returned Executed Alvarado served on 9/1/2010, answer
due 9/22/2010. (Ibc) (Entered: 09/09/2010)

09/10/2010

|H
[0V)

NOTICE of Attorney Appearance by Lance Eric Neff on behalf of Alvarado (Neff,
Lance) (Entered: 09/10/2010)

09/16/2010 14 | NOTICE of Attorney Appearance by Cedell lan Garland on behalf of Alvarado
(Garland, Cedell) (Entered: 09/16/2010)

09/21/2010 15 | MOTION to Dismiss 1 Complaint/Petition by Alvarado. Responses due by
10/8/2010 (Attachments;_# 1 Exhibit A-C)(Neff, Lance) (Entered: 09/21/2010

09/22/2010 16 | ORDER REFERRING MOTION: 15 MOTION to Dismiss 1 Complaint/Petitior
filed by Alvarado Motions referred to Patrick A. White. Signed by Senior Judge
James Lawrence King on 9/22/2010. (jw) (Entered: 09/22/2010)

10/06/2010 17 | MOTION for Leave to File Amended Complaint by Christopher Uriah Alsobrook.
(asl) (Entered: 10/06/2010)

10/06/2010 18 | AMENDED COMPLAINT against Alvarado, E Medina, filed by Christopher
Uriah Alsobrook.(asl) (Entered: 10/06/2010)

10/08/2010 19 |ORDER REFERRING MOTION: 17 MOTION for Leave to File Amended
Complaint filed by Christopher Uriah Alsobrook. Motions referred to Patrick A.
White. Signed by Senior Judge James Lawrence King on 10/8/10. (chl) (Entgered:
10/08/2010)
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10/13/2010

20

MOTION to Dismiss 1 Complaint/Petition by E Medina. Responses due by
11/1/2010 (Attachments;_# 1 Exhibit A—C)(Neff, Lance) (Entered: 10/13/2010

10/13/2010

21

RESPONSE in Opposition_re 17 MOTION for Leave to File an Amended
Complaint filed by Alvarado, E Medina. (Attachments: # 1 Exhibit A—F)(Neff,
Lance) Modified text on 10/14/2010 (asl). (Entered: 10/13/2010)

10/13/2010

SUMMONS (Affidavit) Returned Executed E Medina served on 9/28/2010, af
due 10/19/2010. (asl) (Entered: 10/13/2010)

iIswer

10/14/2010

ORDER REFERRING MOTION: 20 MOTION to Dismiss 1 Complaint/Petitior
filed by E Medina. Motions referred to Patrick A. White. Signed by Senior Jug
James Lawrence King on 10/14/2010. (jw) (Entered: 10/14/2010)

ge

10/15/2010

NOTICE of Attorney Appearance by Ginger Lynne Barry on behalf of Alvarag
(Barry, Ginger) (Entered: 10/15/2010)

(0]

11/01/2010

ORDER granting 17 Motion for Leave to File the amended complaint. (See R
and Recommendation of screening of this complaint).. Signed by Magistrate
Patrick A. White on 11/1/2010. (cz) (Entered: 11/01/2010)

eport
Judge

11/02/2010

ORDER RE SERVICE OF PROCESS REQUIRING PERSONAL SERVICE
UPON AND INDIVIDUAL. The United States Marshal shall serve a copy of th
complaint and appropriate summons upon: Ms. Harris, Registered Nurse, So
Florida Reception Center,1400 N.W 41st Street, Doral, FL 33178-3003. Sign
Magistrate Judge Patrick A. White on 11/2/2010. (tw) (Entered: 11/02/2010)

e
uth
ed by

11/02/2010

SCHEDULING ORDER: Amended Pleadings due by 3/11/2011. Discovery d
2/25/2011. Joinder of Parties due by 3/11/2011. Motions due by 4/1/2011.. S
by Magistrate Judge Patrick A. White on 11/2/2010. (tw) (Entered: 11/02/201

e by
gned
D)

11/03/2010

REPORT AND RECOMMENDATIONS. Recommending 1. The Amended
Complaint (DE#18) is the operative complaint. 2. The plaintiff's claims of
endangerment against Officer Alvarez, and a claim of failure to intervene ags

Officer Medina shall remain. 3. A claim of denial of providing medical aid shal

proceed against Officer Medina, and Nurse Harris, who will be served by sep
order. 4. Defendant Alvarado's Motion to Dismiss (DE#15) shall be denied, w
the exception of any claims against him in his official capacity. 5. Defendant

Medina's Motion to Dismiss (DE#20) shall be denied, with the exception of ai
claims against him in his official capacity. Objections to RRdue by 11/22/201
Signed by Magistrate Judge Patrick A. White on 11/2/2010. (tw) Modified link
on 11/4/2010 (dgj). (Entered: 11/03/2010)

inst

arate
ith
y

age

OJ

11/05/2010

Summons Issued as to Harris. (br) (Entered: 11/05/2010)

11/08/2010

8 1S
o |lko

REPLY to Response to Motion_re 17 MOTION for Leave to File filed by
Christopher Uriah Alsobrook. (rgs) (Entered: 11/09/2010)

11/18/2010

MOTION for First Request for Production of Documents by Christopher Uriah
Alsobrook. (rgs) (Entered: 11/19/2010)

11/19/2010

OBJECTIONS tg 28 Report and Recommendations by Alvarado, E Medina.
(Attachments: # 1 Exhibit A—F)(Neff, Lance) (Entered: 11/19/2010)

11/23/2010

ORDER ADOPTING REPORT AND RECOMMENDATIONS and Denying 15
Motion to Dismiss filed by Alvarado, Denying (20)Motion to Dismiss filed by
Alsobrook. Signed by Senior Judge James Lawrence King on 11/23/2010. (j
(Entered: 11/23/2010)

11/30/2010

MOTION to Dismiss 18 Amended Complaint by Alvarado, E Medina. Respon
due by 12/17/2010 (Attachments: # 1 Exhibit A-J)(Neff, Lance) (Entered:
11/30/2010)

Ses

12/01/2010

MOTION to Stay Discovery by Alvarado, E Medina. Responses due by 12/2(
(Attachments: # 1 Exhibit A)(Neff, Lance) (Entered: 12/01/2010)

/2010

12/01/2010

36

ORDER denying 31 Motion to Produce, this is a request for discovery and sh
be sent directly to the defendants; denying 35 Motion to Stay discovery.. Sigf

ould
ned by

Magistrate Judge Patrick A. White on 12/1/2010. (cz) (Entered: 12/01/2010)



https://ecf.flsd.uscourts.gov/doc1/05108527500?caseid=360661&de_seq_num=52&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118141346?caseid=360661&de_seq_num=4&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118527501?caseid=360661&de_seq_num=52&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05108530116?caseid=360661&de_seq_num=56&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118505103?caseid=360661&de_seq_num=45&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118530117?caseid=360661&de_seq_num=56&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118530493?caseid=360661&de_seq_num=59&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118534650?caseid=360661&de_seq_num=61&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05108527500?caseid=360661&de_seq_num=52&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118141346?caseid=360661&de_seq_num=4&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118540522?caseid=360661&de_seq_num=64&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118505103?caseid=360661&de_seq_num=45&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118602199?caseid=360661&de_seq_num=69&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118602289?caseid=360661&de_seq_num=71&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118606153?caseid=360661&de_seq_num=73&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118617089?caseid=360661&de_seq_num=81&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118629884?caseid=360661&de_seq_num=84&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118505103?caseid=360661&de_seq_num=45&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118670332?caseid=360661&de_seq_num=87&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05108673032?caseid=360661&de_seq_num=89&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118606153?caseid=360661&de_seq_num=73&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118673033?caseid=360661&de_seq_num=89&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118687482?caseid=360661&de_seq_num=92&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05108445060?caseid=360661&de_seq_num=39&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05108704442?caseid=360661&de_seq_num=95&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118505131?caseid=360661&de_seq_num=47&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118704443?caseid=360661&de_seq_num=95&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05108707140?caseid=360661&de_seq_num=98&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118707141?caseid=360661&de_seq_num=98&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118670332?caseid=360661&de_seq_num=87&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05108707140?caseid=360661&de_seq_num=98&pdf_header=2
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12/01/2010

37

NOTICE by Alvarado, E Medina re 36 Order on Motion to Produce, Order on
Motion to Stay Seeking District Judge Review Pursuant to Rule 72(a),

Fed.R.Civ.P. (Attachments;_# 1 Exhibit A)(Neff, Lance) Modified to re—docket
see 38 on 12/1/2010 (asl). (Entered: 12/01/2010)

12/01/2010

38

OBJECTIONS to 36 Order on Mation to Produce, Order on Motion to Stay by
Alvarado, E Medina. See 37 for image. (asl) (Entered: 12/01/2010)

12/01/2010

39

Clerks Notice to Filer re_37 Notice (Other), Notice (Other). Wrong Event
Selected; ERROR - The Filer selected the wrong event. The document was
re—docketed by the Clerk, see 38 . It is not necessary to refile this document
(Entered: 12/01/2010)

(asl)

12/02/2010

Summons (Affidavit) Returned Unexecuted as to Harris. (rgs) (Entered:
12/02/2010)

12/02/2010

SUPPLEMENT to 38 Response/Reply (Other) TO OBJECTIONS by Alvarad
Medina (Attachments:_# 1 Exhibit A)(Neff, Lance) (Entered: 12/02/2010)

i
m

12/20/2010

RESPONSE in Opposition re 34 MOTION to Dismiss 18 Amended Complain
filed by Christopher Uriah Alsobrook. (rgs) (Entered: 12/20/2010)

02/04/2011

REPORT AND RECOMMENDATIONS on 42 USC 1983 case. Denying 34
MOTION to Dismiss 18 Amended Complaint filed by Alvarado, E Medina and
denying as mogt 35 MOTION to Stay Discovery filed by Alvarado, E Medina,
Complaint/Petition filed by Christopher Uriah Alsobrook. The claims of

endangerment against Officer Alvarez, and failure to intervene against Office
medina shall remain. A claim of denial of providing medical aid shall proceed

against Officer Medina, and Nurse Harris. Objections to RRdue by 2/22/2011|.

Signed by Magistrate Judge Patrick A. White on 2/2/2011. (tw) (Entered:
02/04/2011)

1

=

02/18/2011

OBJECTIONS tg 43 Report and Recommendations by Alvarado, E Medina.
Lance) (Entered: 02/18/2011)

Neff,

02/28/2011

ORDER Granting Partial Dismissal of Amended Complaint. Signed by Senio
Judge James Lawrence King on 2/28/2011. (jw) (Entered: 02/28/2011)

03/16/2011

NOTICE OF APPEAL as to 45 Order on Motion to Dismiss by E Medina Filin
fee $ 455.00. Within fourteen days of the filing date of a Notice of Appeal, thg
appellant must complete the Eleventh Circuit Transcript Order Form regardle
whether transcripts are being ordered [Pursuant to FRAP 10(b)]. For informa
go to our FLSD website under Transcript Information. (Attachments: # 1 Exhi
Order being Appealed)(Neff, Lance) (Entered: 03/16/2011)

0
ss of

tion
bit

03/16/2011

Transmission of Notice of Appeal, Order Under Appeal and Docket Sheet to
Court of Appeals re 46 Notice of Appeal, (amb) (Entered: 03/16/2011)

03/16/2011

TRANSCRIPT INFORMATION FORM by E Medina re 46 Notice of Appeal,.
Transcript Requested. (Neff, Lance) (Entered: 03/16/2011)

03/21/2011

USCA Appeal Fees received $ 455.00 receipt number FLS100015920 re 46
of Appeal, filed by E Medina (cqgs) (Entered: 03/21/2011)

03/21/2011

MOTION for Reconsideration re 45 Order on Motion to Dismiss by Christoph
Uriah Alsobrook. (ral) (Entered: 03/22/2011)

03/28/2011

Acknowledgment of Receipt of NOA from USCA re 46 Notice of Appeal, filed
E Medina. Date received by USCA: 03/21/2011. USCA Case Number:
11-11244-I11. (amb) (Entered: 03/29/2011)

04/25/2011

VACATED PER 56 ORDER; ORDER Granting in Part 49 Motion for
Reconsideration. Signed by Senior Judge James Lawrence King on 4/25/201
Modified text to reflect entry has been VACATED on 5/19/2011 (ral). (Entere
04/25/2011)

1. (jw)

S

04/27/2011

MOTION for Reconsideration re 51 Order on Motion for Reconsideration by &

Medina. (Neff, Lance) (Entered: 04/27/2011)



https://ecf.flsd.uscourts.gov/doc1/05108708937?caseid=360661&de_seq_num=103&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118708938?caseid=360661&de_seq_num=103&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05108708937?caseid=360661&de_seq_num=103&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05108708937?caseid=360661&de_seq_num=103&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118713080?caseid=360661&de_seq_num=114&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05108713811?caseid=360661&de_seq_num=116&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118713812?caseid=360661&de_seq_num=116&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118781047?caseid=360661&de_seq_num=119&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05108704442?caseid=360661&de_seq_num=95&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118505131?caseid=360661&de_seq_num=47&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118939896?caseid=360661&de_seq_num=122&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05108704442?caseid=360661&de_seq_num=95&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118505131?caseid=360661&de_seq_num=47&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05108707140?caseid=360661&de_seq_num=98&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118141346?caseid=360661&de_seq_num=4&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118997446?caseid=360661&de_seq_num=127&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118939896?caseid=360661&de_seq_num=122&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119032983?caseid=360661&de_seq_num=130&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05109101879?caseid=360661&de_seq_num=135&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119032983?caseid=360661&de_seq_num=130&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119101880?caseid=360661&de_seq_num=135&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05109101879?caseid=360661&de_seq_num=135&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119102480?caseid=360661&de_seq_num=141&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05109101879?caseid=360661&de_seq_num=135&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119116582?caseid=360661&de_seq_num=144&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05109101879?caseid=360661&de_seq_num=135&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119122685?caseid=360661&de_seq_num=147&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119032983?caseid=360661&de_seq_num=130&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119150654?caseid=360661&de_seq_num=150&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05109101879?caseid=360661&de_seq_num=135&pdf_header=2
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05/03/2011

53

ORDER deferring ruling an 52 Motion for Reconsideration, this motion is
respectfully deferred for ruling to United States District Judge King.. Signed &
Magistrate Judge Patrick A. White on 5/3/2011. (cz) (Entered: 05/03/2011)

y

05/13/2011

NOTICE of Change of Address (Address updated) by Christopher Uriah Alsg
(ar2) (Entered: 05/16/2011)

brook

05/13/2011

MOTION for Extension of Time to File Second Amended Complaint re 51 Or
on Motion for Reconsideration by Christopher Uriah Alsobrook. Responses d
5/31/2011 (ar2) (Entered: 05/16/2011)

er
ue by

05/18/2011

ORDER Vacating Earlier Order of Reconsideration, Staying Proceedings; gra
52 Motion for Reconsideration; Vacating 51 Order on Motion for Reconsiderg
denying as mogot 55 Motion for Extension of Time; Stayed pending resolution
the underlying appeal. Signed by Senior Judge James Lawrence King on
5/18/2011. (ral) (Entered: 05/19/2011)

inting
tion ;
of

05/23/2011

SECOND AMENDED COMPLAINT against Alvarado, Harris, E Medina, filed
Christopher Uriah Alsobrook.(ar2) (Entered: 05/24/2011)

by

05/25/2011

CERTIFICATE of Readiness transmitted to USCA re 46 Notice of Appeal, filg
E Medina, USCA # 11-11244-I1 (hh) (Entered: 05/26/2011)

d by

05/25/2011

Certified and Transmitted Record on Appeal to US Court of Appeals Consisti
(2) Volumes of Pleadings re 46 Notice of Appeal, (hh) (Entered: 05/26/2011)

ng of

06/09/2011

Acknowledgment of Receipt of COR/ROA from USCA re 46 Notice of Appea
filed by E Medina. Date received by USCA: 5/31/11. USCA Case Number:

11-11244-11. (hh) (Entered: 06/09/2011)



https://ecf.flsd.uscourts.gov/doc1/05119269562?caseid=360661&de_seq_num=157&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119341447?caseid=360661&de_seq_num=162&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119341724?caseid=360661&de_seq_num=164&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119261716?caseid=360661&de_seq_num=154&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119361025?caseid=360661&de_seq_num=167&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119269562?caseid=360661&de_seq_num=157&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119261716?caseid=360661&de_seq_num=154&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119341724?caseid=360661&de_seq_num=164&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119376935?caseid=360661&de_seq_num=171&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119387018?caseid=360661&de_seq_num=173&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05109101879?caseid=360661&de_seq_num=135&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05109101879?caseid=360661&de_seq_num=135&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119439098?caseid=360661&de_seq_num=179&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05109101879?caseid=360661&de_seq_num=135&pdf_header=2

C@Q;&Q-C@dﬁéﬂ%ﬁé’s@@%ﬂl Entered on FLSD Docket 07/0

Case #

Judge Mag D776
Motn Ifp ¥&€S  Fee pd$.L0
Receipt #

(Rev. 09/2007) Complaint Under The Civil Rights Act, 42U.S.C. § 1983
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JUL 2- 2010

STEVEN M. LARIMORE
CLERK U.S. DIST. CT.
S D.of FLA. — MIAMI

UNITED STATES DISTRICT COURT
Southern District of Florida

Case Number:

C\\r‘x %%,DN\Q,C Uc‘; A Alscbheea e

(Enter the full namie of the plaintiff in this action)

89039&(\+ A(Ua(ocio‘;
Se?cn?cu/\+ E. Mecb} AG -

(Above, enter the full name of the defendant(s) in this action)

A COMPLAINT UNDER THE CIVIL RIGHTS ACT, 42 U.S.C. § 1983

Instructions for Filing:

This packet includes four copies of the complaint form and two copies of the Application to
Proceed without Prepayment of Fees and Affidavit. To start an action you must file an original and
one copy of your complaint for the court and one copy for each defendant you name. For example,
if you name two defendants, you must file the original and three copies of the complaint (a total of
four) with the court. You should also keep an additional copy of the complaint for your own records.

All copies of the complaint must be identical to the original.

Your complaint must be legibly handwritten or typewritten. Please do not use pencil to

complete these forms. The plaintiff must sign and swear to the complaint. If

you need additional

space to answer a question, use an additional blank page.

Your complaint can be brought in this court only if one or more of the named defendants is
located within this district. Further, it is necessary for you to file a separate complaint for each claim

that you have unless they are all related to the same incident or issue.

Page 1 of 3\
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(Rev. 09/2007) Complaint Under The Civil Rights Act, 42 U.S.C. § 1983

There is a filing fee of $350.00 for this complaint to be filed. If you are unable to pay the
filing fee and service costs for this action, you may petition the court to proceed in forma pauperis.

Two blank Applications to Proceed without Prepayment of Fees and Affidavit for this
purpose are included in this packet. Both should be completed and filed with your complaint.

You will note that you are required to give facts. THIS COMPLAINT SHOULD NOT
CONTAIN LEGAL ARGUMENTS OR CITATIONS.

When these forms are completed, mail the original and the copies to the Clerk’s Office of
the United States District Court, Southern District of Florida, 400 North Miami Avenue, Room 8N09,
Miami, Florida 33128-7788.
L Parties

In ftem A below, place your name in the first blank and place your present address in the third
blank.

A. Name of plaintiff: C,\(\("« S'\}lﬂﬂ,\oc UF\C\\A ﬂAclfcloﬂcc\C—

Inmate #: _QO9Y 76

Address: Suwu«w\ee C ocreckc ncd Fonsi daN o
S¢eM UL S, /'%\M.?, Jo. e Oae FL DA 0LO

In Item B below, place the full name of the defendant in the first blank, his/her official
position in the second blank, and his/her place of employment in the third blank. Use Item C for the
names, positions, and places of employment for any additional defendants.

B. Defendant: A ( vascado

is employed as CO(‘?QC.—\:\Q[\&\ O \czi\/S’e\C\\jeun’i‘

at Scb\'\'\/\ E\o code &\c c.:z.“})ﬁ on Cende

C. Additional Defendants: L— /\/\Q&R NG,

Corce C;\\"\Dr\c;\ OQQLC(LT\L/ Se ((:je.c»\l\‘\\;

gOUC\'\\ ﬁ(o O dq i'\Q_(’ PUD‘JRQ(\ CendeC.

Page 2 of Ak
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(Rev. 09/2007) Complaint Under The Civil Rights Act, 42 U.S.C. § 1983

J 1R Statement of Claim

State here as briefly as possible the facts of your case. Describe how each defendant is
involved. Include also the names of other persons involved, dates, and places.

Do not give any legal arguments or cite any cases or statutes. If you intend to allege a
number of related claims, number and set forth each claim in a separate paragraph. Use as much
space as you need. Attach an additional blank page if necessary.

@&Q Doees L‘, Hacu WN
J J/

.

PAcED oF A
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(Rev. 09/2007) Complaint Under The Civil Rights Act, 42 U.S.C. § 1983

IO. Relief

State briefly exactly what you want the court do to do for you. Make no legal arguments. Cite
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IV.  Jury Demand
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(Rev. 09/2007) Complaint Under The Civil Rights Act, 42 U.S.C. § 1983

Signed this Q\\\ﬁ"\ day of Q\ UNe ,20_LOo
lssthon (Dbt
' (Signature of Plaintiff)

I declare under penalty of perjury that the foregoing is true and correct. (optional)

Executed on: é { Q,\k,\ \O

Cetsolan (10, Bicele

(Signature of Plaintiff)
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GENERAL AFFIDAVIT
STATE OF FLORIDA
COUNTY OF SANTA ROSA
M\ \\/\CC O,\,a , do hereby swear that the following statement is true and correct and

made of my OW\‘J free will, from my own personal knowledge and do hereby state the following:

On \Uﬂ( (’) 2009, at approximately ]Z D AM | am/pm
As Jml Alvarady was dewys rvond my o 0m pafe /’hnﬂoﬂ/)w 14l ﬂ/f
4AA WJJ/ a3 have A Orouuv\ MLJ Ned 1LO be St’«/lé‘m}o 5?72 #\an fzé?/acl
he (:CV\\ do know pove on hes j") ¥ and then /efi} jhnpl‘ C‘hth,c m’lo/jﬂz /7/»4%3,/!0
in (\{,\J Ql’\\ﬂq fﬁ@ f)‘\} Medina cam+ to the cedl C_,V(is/}opl‘“’)’ Jmu’/» {h< ﬂ/ﬁb/‘ﬂfw
cmmf\ jr\'\*nf\ 5ﬁ]( ﬂ/\utna st o hand e \Dils business 3 J(Lns 15 & VON} 4
{\\r\ rule qV\U& OIS vér\: W\OfD"\uno \c.\ about handled Ph Shlom\m\

lof2



Case 1:10-cv-22183-JLK Document1 Entered on FLSD Docket 07/02/2010 Page 27 of 61

UNDER PENALTIES OF PERJURY, I declare that I have read the foregoing General
Affidavit and the facts stated in it are true and correct in accordance with section 92.525, Florida Statue
(2009).

. -~ /}//} %
Executed on this O day of FICN ,2009.

Respectfully submitted by:

al T

Affiant ngnz;’t/re

%V\W\%\L\\)& Hee 3

Printed Name DC

IS Sur G Sanw
e 00 NS -0

Revised 09/02/2008 20f2
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FLORIDA DEPARTMENT OF CORRECTIONS 06/12/2009
1880150 (01) CHARGING DISCIPLINARY REPORT PAGE:
LOG # 402-090282

DC#: D09876 INMATE NAME: ALSOBROOK, CHRISTOPHER U. INFRACTION
VIOLATION CODE: 0024 TITLE: FIGHTING DATE: 06/06/09
FACILITY CODE: 402 NAME: S.F.R.C. TIME: 07:50

I. STATEMENT OF FACTS

ON JUNE 6,2009 I WAS ASSIGNED TO CONFINEMENT AS THE HOUSING
SERGEANT. AT APPROXIMATELY 0750 HRS I WAS IN THE OFFICER
STATION GETTING BRIEFED BY MIDNIGHT SERGEANT WHEN HE HEARD A
LOUD NOISE AND THE DOOR ON CELL E2109 WAS PONDING. AS WE
APPROACHED THE CELL DOOR I SAW INMATE ALSOBROOK, CHRISTOPHER
DC#D09876 FIGHTING WITH INMATE MCCLOUD, IZELL DC#588881.
BOTH INMATES WERE ORDERED TO CEASE THEIR ACTIONS AND THEY
COMPLIED. SHORTLY, AFTER THEY STARTED FIGHTING AGAIN FOR
APPROXIMATELY 15 SECONDS, THEY WERE AGAIN ORDERED TO CEASE
AND THEY COMPLIED. INMATE ALSOBROOK AND INMATE MCCLOUD DID
NOT RESUME FIGHTING AGAIN. THEY WERE TAKEN OUT OF THE CELL
AND ESCORTED TO MEDICAL FOR ASSESSMENT. INMATE ALSOBROOK
WILL REMAIN IN CONSTANT STATUS PENDING DISPOSITION OF THIS
REPORT.

REPORT WRITTEN: 06/06/09, AT 10:34 BY: EMO2 - MEDINA, E.

II. INMATE NOTIFICATION OF CHARGES: DATE DELIVERED: (p //Z /04 ar Vi m«\.\

NO HEARING SHALL COMMENCE PRIOR TO 24 HOURS OF DELIVERY OF CHARGES
EXCEPT WHEN THE INMATE'S RELEASE DATE DOES NOT ALLOW TIME FOR SUCH
NOTICE OR THE INMATE WAIVES THE 24 HOUR PERIOD AS AUTHORIZED IN RULE
33-601, FLORIDA ADMINISTRATIVE CODE.

DELIVERED BY : %.\VSW - %ﬁﬁ& %S&O

NOTICE TO INMATE:
AS AN INMATE BEING CHARGED WITH A VIOLATION OF THE RULES OF PROHIBITED
CONDUCT, YOU ARE ADVISED THE FOLLOWING:

INVESTIGATION:

AN IMPARTIAL INVESTIGATION WILL BE CONDUCTED ON THIS DISCIPLINARY REPORT.
DURING THE INVESTIGATION OF THE DISCIPLINARY REPORT, YOU WILL BE ADVISED

OF THE CHARGES AGAINST YOU AND YOU MAY REQUEST STAFF ASSISTANCE. DURING

THE INVESTIGATION YOU SHOULD MAKE KNOWN ANY WITNESSES TO THE INVESTIGATING
OFFICER. THE TESTIMONY OF WITNESSES SHALL BE PRESENTED BY WRITTEN STATEMENTS.
SEE RULE 33-601.307(3) FOR COMPLETE INFORMATION REGARDING WITNESSES. YOU WILL
HAVE THE OPPORTUNITY TO MAKE A STATEMENT IN WRITING REGARDING THE CHARGE AND
TO PROVIDE INFORMATION RELATING TO THE INVESTIGATION.
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FLORIDA DEPARTMENT OF CORRECTIONS 06/12/2009
ISS0150 (01) CHARGING DISCIPLINARY REPORT PAGE:
LOG # 402-090283

DC#: D09876 INMATE NAME: ALSOBROOK, CHRISTOPHER U. INFRACTION
VIOLATION CODE: 0014 TITLE: DISRESP.TO OFFICIALS DATE: 06/06/09
FACILITY CODE: 402 NAME: S.F.R.C. TIME: 07:50

I. STATEMENT OF FACTS

ON JUNE 6,2009 I WAS ASSIGNED TO CONFINEMENT AS THE HOUSING
SFRGEANT. AT APPROXIMATELY 0750 HRS I WAS IN THE OFFICER
STATION GETTING BRIEFED BY MIDNIGHT SERGEANT WHEN WE HEARD A
1OUD NOISE AND THE DOOR ON CELL E2109 WAS PONDING. WHEN I
APPROACHED CELL E2109 INMATE ALSOBROOK, CHRISTOPHER
DC#D09876 LOOKED AT ME WHILE I WAS TRYING TO CONVINCE HIM
AND HIS ROOMMATE TO STOP FIGHTING AND HE STATED " MAN WHAT
THAT FUCK ARE YOU LOOKING AT, WHY DON'T YOU FUCKING COME IN
HERE AND GET SOME TOO!". INMATE ALSOBROOK IS GUILTY OF
DISRESPECTING AN OFFICIAL AS PROHIBITED BY THE RULES OF
INMATE CONDUCT. INMATE ALSOBROOK WILL REMAIN IN CURRENT
STATUS PENDING DISPOSITION OF THIS REPORT.

REPORT WRITTEN: 06/06/09, AT 10:53 BY: EMO2 - MEDINA, E.

I i1, 7 2 ?Ea
HH. HZZPHMZOHH@HOVHHOZOMOmbmﬁmmn UPHMUMEH<MWMU"§ ;\“\ r~>er "R‘N;S

NO HEARING SHALL COMMENCE PRIOR TO 24 HOURS OF DELIVERY OF CHARGES
EXCEPT WHEN THE INMATE'S RELEASE DATE DOES NOT ALLOW TIME FOR SUCH
NOTICE OR THE INMATE WAIVES THE 24 HOUR PERIOD AS AUTHORIZED IN RULE
23-601, FLORIDA ADMINISTRATIVE CODE.

DELIVERED BY : Nw%Q\N . w@ﬂ, \‘W\NNN\*&B?

NOTICE TO INMATE:
AS AN INMATE BEING CHARGED WITH A VIOLATION OF THE RULES OF PROHIBITED

CONDUCT, YOU ARE ADVISED THE FOLLOWING:

INVESTIGATION:
AN IMPARTIAL INVESTIGATION WILL BE CONDUCTED ON THIS DISCIPLINARY REPORT.

DURING THE INVESTIGATION OF THE DISCIPLINARY REPORT, YOU WILL BE ADVISED

OF THE CHARGES AGAINST YOU AND YOU MAY REQUEST STAFF ASSISTANCE. DURING

THE INVESTIGATION YOU SHOULD MAKE KNOWN ANY WITNESSES TO THE INVESTIGATING
OFFICER. THE TESTIMONY OF WITNESSES SHALL BE PRESENTED BY WRITTEN STATEMENTS.
SEE RULE 33-601.307(3) FOR COMPLETE INFORMATION REGARDING WITNESSES. YOU WILL
HAVE THE OPPORTUNITY TO MAKE A STATEMENT IN WRITING REGARDING THE CHARGE AND
TO PROVIDE INFORMATION RELATING TO THE INVESTIGATION.

DELIVERY OF CHARGES:
A COPY OF THE CHARGES WILL BE PROVIDED TO YOU AT LEAST 24 HOURS PRIOR

TO THE CONVENING OF THE DISCIPLINARY HEARING UNLESS YOU WAIVE THE WAITING
PERIOD. THE HEARING MAY BEGIN ANY TIME AFTER THE 24 HOUR PERICD UNLESS

YOU SIGN THE WAIVER.
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T DEPARTMENT OF CORRECTIONS Mail Number:
S Team Number:
Instructlons on Back) itution: 5FR-C

/hn:{sv«u\ G;s\\e\)o NCe :‘#O[P’D Institution:
D

TO: [J warden %/Q’(assiﬁcation [] Medical O Other.
(Check One) [] Asst. Warden Security [] Dental
Inmate Name DC Number Quarters Job Assignment | Date
FROM: . —_ A .
Q\miow\\m Acobeog | DO 76 € 5-a0\L| C M 6 LT
REQUEST

PCC\.CP £ ‘\OQA I"\v Poomale Tecetwved \ON )(‘&\\ f\\\ \n—\\ Co tec fon woe LJlgte
Lot Coaet ¢A L_)wsck ecctr oMk YUlsad, L}g ek tete u\@\\r—\o.\\, et S Ao

(
véb_f_&)g.}j_md A Edocan &% [} Mm)c A RY /\l\\( L \\Ndhc,‘e Cesivetk ¢3S +ﬁ
Le €QV.~\M do dche o S\Q;sqr L \nedd  aackhvas hasee 5 Lé(aad Y NP
\or \w I AN L‘apclﬁ\\x NTYQLQ (\]\Qc&*co_\ \'\&o\ \Q(‘:&‘ "’\‘-1 Q\J\-’l ¢ ooasted avsec ‘k Sz~

l'\x Q\aa&, \_N\Lo\gr_gja W Lsou\olw,p,) $ oncln f\(;o \o DA IO AU TV ¥
__'ﬁ \g& X_\«:"\ &T(\r\\ Lloa«) u&&) ci ata - k)(,ﬁ (\3 L,\uau_s*ed Ao SL\D\»QV _:D

_&?&M ea Nk n\g dlaes Lok S«c@ Moo ne e dotan Sceieend e A
Nna= cllocy e k: Q\mcwk'\ (\Ms FEN \\\\\»\\. <5 \S\S‘e‘ii\i; e:.'\'s\\vte) 2 Conplalety
ad o} e, !

QQ;M@—Q CQolhucte . DOt

All requests will be handled in one of the following ways: 1) Written Information or  2) Perigm%W

informal grievances will be responded to in writing. REGEPTION-CENTER-
DO NOT WRITE BELOW THIS LINE JUN 18 ZQDL
RESPONSE DATE RECEIVED: | ASSISTANT WARDEN'S OFFICE
al' ; B Al AR 10 o -Oiormlian08 1040 ChophPe 32~
102, Lacnale (2:600000 Sntedur®  0A yoor 4HEU0ace e &b bpod, L.aod

YOAOE A nf\lr\)(’é‘ ol i 0Onaoh Y Cledcly oo o, ouQ ot d Q) -
Bd ‘o, 0ad[pe uooe acs L0000 33 ok weilen 86,0y Gad 0Qaot 2 Ay
vodec o, Uooe 000000 droold orP%Eﬁk Kﬁ-lu HA e e fneds
0ad 00N Es, celated 4o yooe Cormpl: ok ¥ oo oo O&L

DOCECAXAN HAE AcAUCNCR CrnEduEt, )00 Fcod deel Ye ass=sae
ol a law Cleck o<l menicea

[The following pertains to informal grievances ontl)'_;\
Based on the above information, your grievance iw r\ﬁ’q Qge_tgnhﬁ Denied, or Approved). If your informal grievance is denied,

you have the right to submit a formal grlevanr in accordance with Chapter 33-103.006, F A.C.]

Official (Signature): M — " Date: Q [ (s / e 9
/7

Distribution: White  -Returned to Inmate Pink -Retained by official responding, or if the response is to an
Canary -Returned to Inmate informal grievance then forward to be placed in inmate’s file.

DC6-236 (Revised 8-00)
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. : DEPARTMENT OF CORRECTIONS Mail Number:
ST
Team Number:

T \Sor md Bslevance :# Dip— Og%tilg?ﬁ;s on Back) pstation:_3.FhL
TO: [0 Warden %ﬁassiﬁcation O Medical [ Other
(Check One) [] Asst. Warden Security [J Dental
Inmate Name DC Number Quarters Job Assignment | Date
M [N phes Msobeat | Doqpze |32 e |61
REQUEST

At anror ’7 A0 A G 6 68 L Poomatk §4—Dp/\eJ gv4 A\\chmld
s e ) (Xm\x Wi &b\)'\d\-/rq °ox t’\o pecd o \Waan +\r\c¥ G wdes o
PN\Q(“?Q/\LV"H/Y:\ o = Ve Se et AQd T hede 1 )e wlere on Ane
\ier-w m&: Q\QNA\NQ e seud, qqn’& “Teres ooy N QQTS AW Can oo
\/GLS) S@\(’t \_S\)L)b ofrs . \l\u\'\c iuq Laoset ek e cA\va P Nae I8¢
C/\{cr\/ Lon 0\\/ ""‘\f\of‘ Co -Cq&} LM S —Hnsa \g'\—\\-n., ’\m«&le aottonne T AD
S«\-\ rA»\UA(‘»Ab c& el ial\e .\\D\emu Cassh r\m PR N, P Wete . S
f:o.v( TSI \Jc,(\crL, QQ QXX qSes,\}QkD\u\c\ed e NS elacd o 50 VWovee .J
'V\o\\f&. ek fhe Sf‘lo*ﬁ Sar o . ot /"\( £ iy Toorcbs YkCes;eao e \esld-
_\Aﬂé‘u A Go in\v\ 3D g)c\f\,p lefd L—-J'\’“\A{\ (O pmias. e wiste Pl O
wias Segenly Buief\.\ 'feﬁu\-l\\:i o \r\eauﬁ ssell\s w4 o\ ol ¢ s da-
lheed & S Ce( S reddice C\\< i\ <\nvd Thas S\\%\J\p\/\\ \nore Losn eNociad |

40 l'\t‘D. [ EXANS Sv‘ A\uqi‘ado &n \e A L \:\“& ey Ponsibl \ -h P c.c\\)/\ f\\m dﬁ Pen e eSS 65 u'S\V\e .
VYALL requc%’ts will be handled in one of the followmg way‘§ 1) erttqﬁ Tnformation or 2) Personal Interview. All
informal grievances will be responded to in writing.

—m
A\‘Qy o\l Sk e he 3‘(0\)@23 od aor ‘J&Pe—g\\o(\ far C‘\H"ex \( [N ,, MCE”TE%AN
DO NOT WRITE BELOW THIS LINE .1

RESPONSE DATE RECEIVED: __| \cqcrsne waRneN's OFFICE

Jc .nhYm(‘l neeunece Noslofeo et ued o OGN 103 W\O\&WT
oo Goiehopalmne e pagouc 0pieatoca .8 50 bod. cececal ded ua o
ol i+ cncet 0 Clercl cfueurd aoalated Qad: we:m%#o c\m/ac Tive iU
Q (‘)I‘))c e e Jen:Hu Qad G0aonk e O\@Orlu Cdelood, G aeaod® Boold

“ ooy #é’%oéo.i.( Tk co O rOunslances, called 38 yoor Coo ok I
/aoo daook uadecslard e (meunald acotedue, Uousild, LI g <imee ol g
Quac ek peteff P ﬁu'r/,«[,(rﬁ//u L0 VI W Beo b Al e ko ie €3
L Ht S i 080 poy B Qritia(B 4o, (Tolaot ol 4hs /g 0l fprLhese,
wAnammLé c?f/DwaLffa”m naf vt O &w/(‘ ol plecs ookt D[J/'L‘ b9,

i

[The following pertains to informal grievances only:

Based on the above information, your gnevanc&g(—@h 27’(“{)('*! /(R@Denied or Approved). If your informal grievance is denied,

you have the right to submit a formalﬁnevance in accordance with Chapter 33-103.006, F.A.C.]

Official (Signature): 7M- . Date: 6/ 14 ?M

Distribution: White  -Returned to Inmate Pink -Retained by official responding, or if the response is to an
Canary -Returned to Inmate informal grievance then forward to be placed in inmate’s file.

DC6-236 (Revised 8-00) LY
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m@m DEPARTMENT OF CORRECTIONS Mail Number:
. Team Number:
//L':-«/\Qbf\ e\ Creise rce (Instructions on Back) Institution:  S.FA.-C
H 0le-057)-0
TO: [[] warden E/CIassiﬁcation [J Medical [] oOther
(Check One) [] Asst. Warden Security [[] Dental
Inmate Name ' DC Number Quarters Job Assignment | Date
FROM: 4 ) . ‘ .
C\esto goss Mook 100Gy 16 (€3 20w | S|S0
|
REQUEST
o 0B W, A«l CoNtox ‘7\\\615”4\ &G . 1 '\nj\ NS o -—C W\ L_.) m(,

Popmete o EQ- 1O TN Fe(”‘o\ ed « \l\\\\r\ \m\uw« & Gloe s b Loy \o\eo.gl & tCt.A(o
;g? es Uleedds ~ Q\DM G e ok \’nx\—) ‘,7 NP Ceee & Lok h{\’*\\m Leok of roy
Mead cad m(x\{ WO L SN SR ssm) o e Lutd 7 Soan
Cecerdn Ly ‘(o\g\'( r’"\eA ned 5'£f¥e sond ¢ g;"i_Ll\&Ol Dy SZ A\Jcs&é ég;g KSSS‘\» 2#.23 G-
A\ey ,xXLuar crooukd X oo cell doer . /‘l\(v ook o \cx b Bee deoat The tmormend K |
s "‘S 'S 1o He NI Y AT §a7 (‘\BC'\\)"‘:\A‘M J\,\@ At

e 2o oSbed k\M et cre e Loris (:\)cfr Vov SRl sy teo do Sore \wu Qe d

e ead of bere YA opahinas (cte Doapns e \m\\\ "‘c) \dk\ AREC\ W E»zq,\ C\\,«\v
gac I"\v e g;‘l Medi e \“ri\ aum\s. (-‘c.»e“n Y L:os) \e\% I‘l\({ roy Cooncte TS ime -\—«\m C\\-‘v\k
Ll et Ll eabesded € Heedls m’\\m«u Mk U S Phediee g -\a\y ket - e o i’
W D chaians ceed ok f‘«ec\."c(\tc\re/c.\ peede N(DNJS o M\\&\\»\Dﬁ’jum Ll\f <A\ gleccin
0\—\\10 "-\M‘oo:B’(\(e lmu{) oS on e u\\ C&‘QM7 SDXYM\MU qQ OQA-« e \»&'\' s oF 4o eredi A

All requests will be handled in one of the followmg ways: 1) Written Information or 2) Persondl Intervlew. All
informal grievances will be responded to in writing.

LAl Q.}OA-\&(H& St AT ledtos = el doran Lovmates ‘t reeddical Tegs
DO NOT WRITE BELOW THIS LINE

JUN 18 2009

RESPONSE DATE RECEIVED:

L[

Lo iotormal Ocieutace Nossloeea P08 aWalever LOO’?D' heY W
22, 103_Tootte beseannod opdue 06 yor ameuchoe 4 o oL [
OO UNOLE 1o ke Lhod I tonnnt B8 (el oduitued, avolun®ed 4
o 4o 0 foe. u&)fdmetﬂﬂ&‘ 3 pot e B, b)u Qo) (dooot
A Cennly m(%k@#@@d " A AUNNCE Ao I Pt OlyHAE
A0 Tnols dog) 0:00urdinnces celied Lo gaoe bk T
Aot vadpeya HP Qﬂ.eu(‘WPQFOO@dJP LU Fpld FRL e 0983
LorGe of A lnus (A 0o SEAE miam bac, Al ornlly, oo HUE wr e ools,op Hhe
oonchnies, pl the 06 paviced o0 4 e ANl TAa b AMS (3 orlyFoe
€ o s de all pupetre-dforon a0t ys &Y coupk? pF ledeess pol of e houadneS).

[The following pertains to informal grievances w

Based on the above information, your grlevancé_éﬂg‘ﬁj_\@d_,v C (Rmu; Denied, or Approved). If your informal grievance is denied,

yonz/nave the right to submit a formal grlﬂance in accordance with Chapter 33 103.006, F. 1>.C o

N /
Qfﬁc1al (Signature): M Date: (¢ a‘j/ﬁ@

, 7
Distribution: White  -Returned to Inmate Pink -Retained by official responding, or if the response is to an
Canary -Returned to Inmate informal grievance then forward to be placed in inmate’s file.

i

DC6-236 (Revised 8-00)
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STATE OF FLORIDA -
DEPARTN- KM% OF CORRECTIONS

REQUEST FOR ADMIMSTRATIVE REMEDY OR APPEAL o 27 e
. w LAY,

TO: (] Warden E/Assistahf Warden [] Secretary, Florida Department of Co1rect10ns o
From: R ke ; «OOC\"S’76 g(u\ke, ‘@mo\f“
Last First - Middle Initial ' Number Institution

PartA- Imﬁate Grievémce

| — ‘0‘26‘1«'21?4/17\
i Gn "Q\v\f\‘s'- "‘l“\r\\<} Vg e D%‘ -(’ A(&‘N\X'\\S'l\r :\“\xJ( 0\.;; Y r-\v O\L)C)Lllf Co S '\\JC&\B’\
S | :)'9 eV pce .m C \n 12 an Jone [T

Due 4o poo- (urvkﬂ\u‘ N a_\u\»\\ <ol NC e Mss ediyce m\( afesionce (1aS m
Y&S\\svr\,@d\ B\; ({'\r\n time T Ceceed (l(\ ‘& LS Qcm\y ﬁq\v cad = S

hece ok gQI\J?EA Qase . o= g g\.\ed g M\QQCW\QTLQ;\{:\I\CP L C vaed&e\. Goach .D\meJ
e ;\)«:\e_\( neg bex e Mg np\rc\ Q‘T\J\w [WALNEWN kam,v lu\m( o
Ahe Gt _ar\ck = e ©5° ve-\\ (R e m_qd ne !‘e\“{\\r\Se nat ema_a Secen ot Ko

A RN 3 c C)r\ 23, -
My sScoence 18 e Nm,\\e\ Ao Ao nes\ '“Q.J\\‘ Cur\dua}r N Sc\hmx{\
{ J A
A‘\\)Cg[m D:SF\Q\C. [ Q{ﬁrw\\()kof\g‘v\!\u?n\or\h Lo <X Aot %L Da —\r\\q -
PASS Mty ot (v & G- 0% el Cppeox 7 A0 A £y tocemale e\ iM\e Claesd X
cell €109 C;(e&,na& g-ﬁ Aoecedo o s teoads cod %kn\mmu{ R VO R PR |
b\‘\o § T f\;zaadnri 41‘\ L .SQ/\&? veled He Fald S:SL \Q{\\)C;\(‘&LS et (X
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ALSOBROOK, D09876  0907-119-422 SANTA ROSAC.I. F3212U
CHRISTOPHER
INMATE NUMBER  GRIEVANCE LOG NUMBER CURRENT INMATE LOCATION HOUSING LOCATION

YOUR REQUEST FOR ADMINISTRATIVE REMEDY OR APPEAL HAS BEEN RECEIVED, REVIEWED AND
EVALUATED.

THIS GRIEVANCE IS BEING RETURNED TO YOU WITHOUT FURTHER PROCESSING IN ACCORDANCE WITH
CHAPTER 33-103.014(1)(N) IN THAT THIS ISSUE WAS PREVIOUSLY ADDRESSED AND REPORTED TO THE
OFFICE OF THE INSPECTOR GENERAL.

THESE ALLEGATIONS AGAINST STAFF HAVE BEEN REPORTED TO THE OFFICE OF THE INSPECTOR
GENERAL, INCORPORATED IN THE SAME REPORT AS THE ABOVE LISTED APPROVED GRIEVANCE..

G. DAVIS D. ELLIS

/ O Q0 .
S = i

/
____——7 §2,/09
SIGNATURE AND TYPED OR PRINTED NAME SIGNATURE OF WARDEN, ASST. WARDEN, OR /7 DAfE
OF EMPLOYEE RESPONDING SECRETARY'S REPRESENTATIVE
COPY DISTRIBUTION -INSTITUTION / FACILITY COPY DISTRIBUTION - CENTRAL OFFICE
(2 Copies) Inmate (1 Copy) Inmate
(1 Copy) Inmate's File (1 Copy) Inmate's File - Inst./Facility
(1 Copy) Retained by Official Responding (1 Copy) C.0O. Inmate File
o ) - .
Gl'ievance Malled (1 Copy) Retained by Official Responding

Santa Rosa G- i
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PART B - RESPONSE
D09876 0907-119-423 SANTA ROSA C.I.

Page 43 of 61

F3212U

INMATE

NUMBER GRIEVANCE LOG NUMBER CURRENT INMATE LOCATION

HOUSING LOCATION

EVALUATED.

G. DAVIS

e

D. ELLIS

fﬂm’\} JA O

YOUR REQUEST FOR ADMINISTRATIVE REMEDY OR APPEAL HAS BEEN RECEIVED, REVIEWED AND

THIS GRIEVANCE IS BEING RETURNED TO YOU WITHOUT FURTHER PROCESSING IN ACCORDANGCE WITH
CHAPTER 33-103.014(1)(N) IN THAT THIS ISSUE WAS PREVIOUSLY ADDRESSED AND REPORTED TO THE
OFFICE OF THE INSPECTOR GENERAL.

THESE ALLEGATIONS AGAINST STAFF HAVE BEEN REPORTED TO THE OFFICE OF THE INSPECTOR
GENERAL, INCORPORATED IN THE SAME REPORT AS THE ABOVE LISTED APPROVED GRIEVANCE..
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SIGNATURE AND TYPED OR PRINTED NAME SIGNATURE OF WARDEN, ASST. WARDEN, OR [4 DATE/ ¢
OF EMPLOYEE RESPONDING

COPY DISTRIBUTION -INSTITUTION / FACILITY

(2 Copies) Inmate

SECRETARY'S REPRESENTATIVE

(1 Copy) Inmate

(1 Copy) Inmate's File (1 Copy) Inmate's File - Inst./Facility
(1 Copy) Retained by Official Responding (1 Copy) C.O. Inmate File

(1 Copy) Retained by Official Responding

‘Grievance Mailed
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SantaRosaC. L’
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CHRISTOPHER

INMATE NUMBER GRIEVANCE LOG NUMBER CURRENT INMATE LOCATION HOUSING LOCATION

YOUR REQUEST FOR ADMINISTRATIVE REMEDY OR APPEAL HAS BEEN RECEIVED, REVIEWED AND
EVALUATED.

THIS GRIEVANCE IS BEING RETURNED TO YOU WITHOUT FURTHER PROCESSING IN ACCORDANCE WITH
CHAPTER 33-103.014(1)(N) IN THAT THIS ISSUE WAS PREVIOUSLY ADDRESSED AND REPORTED TO THE
OFFICE OF THE INSPECTOR GENERAL.

THESE ALLEGATIONS AGAINST STAFF HAVE BEEN REPORTED TO THE OFFICE OF THE INSPECTOR
GENERAL, INCORPORATED IN THE SAME REPORT AS THE ABOVE LISTED APPROVED GRIEVANCE..

G. DAVIS D.ELLIS
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COPY DISTRIBUTION -INSTITUTION / FACILITY COPY DISTRIBUTION - CENTRAL OFFICE
(2 Copies) Inmate ' (1 Copy) inmate
(1 Copy) Inmate's File (1 Copy) Inmate's File - Inst./Facility
(1 Copy) Retained by Official Responding (1 Copy) C.0O. Inmate File
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Team Number:
(Instructions on Back) Institution:

_04-519°3
TO: %/O(zu'dcn [] Classification [] Medical ] Dental

D Mental Health D Other

(Check One) Asst. Warden [] Security
DC Number Quarters Job Assignment —D_AI—__/T

Inmate Name

All requests will be handled in one of the Tollowing ways: 1) Written 1nformation or 2) Personal Interview. All
informal grievances will be responded to in writing.

T S ‘
: DO NOT WRITE BELOW THIS LINE — T )

RESPONSE DATE RECEIVED: L

o

Z
T V/d
'I,I"/I//Aﬂl . )cnic(l, or Approved). If ye

1al grievances only:

[The following pertains to inforn
yur informal grievance is denied,

Based on the above information, your grievance is

mal gpicvance i()r(lnncc with Chapter 33-103.006, F.A.C.
‘f

Pink -Retained by official responding, or if the response 1s to an

informal grievance then forward to be placed in inmate’s file.

you have the right to submit a for

Official (Signature):

White  -Returned Lo Inmate
Canary -Returned 10 Inmate

DC6-236 (Revised 8/07)

Distribution:

Incorporated by Reference in Rule 13-103.019, F.A.C.
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j:’\fg‘“ *”\C'l G‘F ST NTY STATE OF FLORIDA
_ DEPARTMENT OF CORRECTIONS Mail Number:
_—
I QUEST Team Number:
(Instructions on Back) Institution:
pq- 5194
TO: [] Warden [ Classification ] Medical ] Dental
(Check One) Asst. Warden O Securiry ] Menta Health [1 Other
Inmate Name DC Number Quarters Job Assignment | Date

ROV Chaeste Q\!\c& MNsebeosk DLV (N Fsaau| cama %/ 9\\{( o
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All requests will be handied in one of the following ways: 1) Wrinten Information or 2) Personal Interview. All

informal erievances will be responded 1o in WILng. S 0 gk
m@lf‘r 6 : G,
DO NOT WRITE BELOW THIS LINE RN aav 31_3
RESPONSE DATE RECEIVED: ‘ SRR
) ya /
_77//5 J;ﬂma///dﬂémce ny s 42'76(,@(/3/

[The following pertains to informal grievances only: s / // M

Based on the above information, your grievance is ~ (Return enied. or Approved). If vour informal grievance is denied.
vou have the right to submit 2 formal grievayg in ache with Chapter 33-1 5006, F.A.C.]

ya
Official (Signature): __/4_%/\‘ N Date: 5//z 7A 9
v 7 7

Distriburion: White  -Remumed 1o Inmate Pink  -Remined by official responding, or if the response is 1o an .
Canary  -Retumed to Inmate mformal grievance then forward to be placed in inmare’s file.
DC6-236 (Revised 8/07)
Incorporated by Reference in Rule 33-1 03.01%,F.A.C.



Case 1:10-cv-22183-JLK Document 1 Entered on FLSD Docket 07/02/2010 Page 51 of 61

EXHIBIT L



Case 1:10-cv-22183-JLK Document 1 Entered on FLSD Docket 07/02/2010 Page 52 of 61

When all this happened back in June of 2009, I looked up the duties of
Correctional Officers according to chapter 33 hand book and it states that,
- An Officer is to maintain control and discipline

- Observe for signs of disorder or tension and report such observation to
higher authority, counsel with inmate regarding institutional, domestic, or
emotional adjustment problems.

- Maintain proficiency .

Close Management criteria- The CM system requires the department to
adhere (support) to certain due process protection requirements afforded
inmates before placement in a restrictive status.

Per chapter 33 inmates have the same rights and even more so for CM,s in
medical and clothing.

I received a letter from my son Christopher back in June 2009 in reference
to an incident that happened between him and another inmate he was celled
with at the South Florida Reception Center 14000 N.W. 41* street, Miami,
FL.. He actually first contacted his Aunt Catherine and asked her to relay this
incident so I could help him get help for the negligence of the Officers and
head nurse involved. Here below are the dates , times, and responses of my
contacts with those I called or who called me to the best of my fast hand
written notes.

This first is the statement of the occurrence I received from my son of
what took place so I could relay it to warden Harris and Ms Villacorta.

On the 6" of June 2009, I (Christopher) got into a fight with my
roommate Izel after I asked to be removed ,(both inmates) asking E-Dorm
Sgt. Alvarado, on the 12 to 8 shift, at approximately 2:30, Sergeant puts it
off because it’s count time and his shift is getting ready to change, but he’ll
let the next Sergeant no and tell him to remove his roommate. The guy
(Izell) is stressed out and says, no we need to immediately be separated.
Right now, or there’ll be problems. The Sergeant puts them both off and
says he can’t.

They fight really bad, the police show up, their both covered in blood.

The Sgt. they asked for help and his officers are there, plus the new
shift Sgt. Medina ( 8 to 4 shift) just watching the fight. Christopher yells at
Sgt. Medina asking him if he’s going to do anything or just watch. He
(Christopher) asks him to open the door and get him out. Sgt. Medina just
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says, “Handle your business”. According to St. Medina’s statement, it was
approximately 7:50 a.m., when he and the other officers arrived at the cell
door.

Christopher had no choice but to try to defend himself , while the
officers just stood and watched. Finally Sgt. Medina tells his roommate
(McCloud) to cuff up first. The roommate refuses to cuff up, so the officers
leave. Time passes. It’s now approaching 9:00a.m., well over an hour since
the fight started, Christopher is still in the cell with his roommate, in
obvious need of medical attention. Two officers, Torrez and Diaz just
walked by the cell to see what was happening,(routine security checks) and
Christopher asked them both for help and to get him out of the cell. It took
Captain Green to show up to get them to medical. They are finally taken to
medical at about 9:30am.

Sgt. Medina just stood and watched when Christopher asked for help.
They could have used force, pepper sprayed them or what ever possible to
get them separated, but didn’t. The fight only ended once McCloud was toc
exhausted to continue. Christopher bleeding profusely from head injuries.

Then the head nurse Ms. Harris on the 8 to 4 shift on June 6™ 2009,
didn’t treat any of his cuts or do anything other than give Christopher four
Motrin . Izell was cleaned with peroxide and wrapped up then sent to the
hospital by Ms. Harris’s request for x-rays of his forearm. While
Christopher sits with blood crusting on him and still bleeding, which is a bio
hazard danger with his blood and the other inmates.

Christopher was returned to his cell in the same manner he was taken
out in . Still covered in blood and still bleeding. Leaving it up to himself to
clean his wounds in severe pain. He could have a concussion, his shoulder
ripped. Whether it was visible something was wrong or not he told Ms.
Harris he was in severe pain and something was wrong. She did nothing.

Still on June 7™ he remains in the same blood stained boxer
underwear he fought in. No medical help received.

This whole incident should have never taken place and shows the
indifference for inmate security. . This incident was all on the dorm cameras
as well as recorded in medical records.

On 6/9/09 Christopher put in for sick call explaining the headaches
and dizziness and nausea he’d been suffering since the fight and he never
got called for sick-call.

Christopher still was never seen till later two days after a fall when
he was brushing his teeth due to migraines lasting nonstop, dizziness,
seasick feelings and throwing up, especially when bending over . While in
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his cell he fell and came to with blood again all over him from hitting his
head, thought he was dying , he then was taken to the infirmary , but no x-
rays or test were taken for internal damage that may have occurred from
the fight.

* 1 called Warden Harris around or about on June 29" as soon as I
received information on this fight ,at about 12:00 and again at 4:35 with no
answers both times, he was suppose to call me back and never did. So I
called Ms. Villacorta at 4:38 she wasn’t in, will try tomorrow.

* Called Warden Harris on 6/30/09 @ 1:57pm, spoke to his secretary, she
pulled up the case or tried to, after waiting on the phone she finally said
there was one more thing they needed to look into and they’d call me back
in about 30 minutes. An hour later about 3:30 the secretary called back
stating that Warden Harris was very busy and would have to call me back
later.

* Christopher is moved to Lake Butler C.I. Warden Harris informed me it
was for him to be looked at, when in fact he was really in route to his next
facility . I talked to Warden Harris again and he said Christopher was just a
transit and is why he was celled where he was and was moved only for that
reason. He went to Lake Butler cause all transits go there before going on to
there next place, Christopher is on his way to another prison , they can’t tell
me where.

* On June 23, 2009 I talked to Asst. Warden of Lake Butler that afternoon,
he said he’d check Christopher out and get back with me. Christopher will
be moved some where else if he seems okay.

* On June 24,2009 I called Lake Butler to see how my son was doing still
very concerned about his head injury. I then spoke to Ms. Cruz who helps
the Asst. Warden (@ about 3:10pm, with no help my son is being moved to
another facility.

* At lake Butler because of my calls and concern that they may be involved
with what happened at S.F.R.C. the Asst. Warden and the Colonel pulled my
son out and talked to him about what happened at South Fl. And wanted to
know what he had been telling me. They wanted to make sure they weren’t
involved.

* 1 talked to Warden Harris again and asked what was going to be done
with the officers and Sgt., and head nurse who were responsible for this
incident, he said he’d have it looked into and get back to me.

* Time passes, Warden Harris calls me after I spoke to Ms. Villacorta,
region Director . He tells me he talked to his Chief Health physician and
said Christopher seemed fine. And his report of the investigation will go to
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the Inspector Generals office and they or someone would contact me.

* After a month gone by speaking to Ms Villacorta I e-mailed her and told
her it had been a month since speaking to her of my sons incident at South
Fl. Reception Center , I told her I still hadn’t heard from Mr. Harris at the
time had only spoke to his secretary . If this was all filmed like Close
Management is suppose to be, why the delay. I went on to explain how they
all should be punished just as my son was being punished for his crime,
these officers and Sgt’s. as well as the head nurse were all negligent and
unprofessional. Later we again spoke and she said it was being looked in
to.

* When I found out where my son was moved to I called the institution,
Santa Rosa in Milton Fl. I spoke to Warden Ellis’s secretary Ms. Hall. Ms.
Katie Hall took down all my information and said they’ll have Christopher
looked at and look into his records. That Richard Fennel is the head nurse
there and he will call me. My son was moved to Santa Rosa C.1. between the
24" to the 27" of June.

*7/16/09 Mr. Fennel called me back to tell me Christopher signed medical
release forms and for me to talk to Ms. Ethridge , to call back tomorrow
7/17/09 @ 9:00 or 9:30 her direct # is 850-983-5956

* I called back 7/17 @ 9:15 our time, she said Christopher did put in a sick
call and now he has an appointment to see the doctor.

*7/31/09 @ 3:08 I called Ms. Villacorta again it’s been about a week or
more since I last called her about the investigation happenings on
Christopher @ S.F.R.C. still no answers. Her secretary says she’ll call me
back.

*7/31/09 @ 3:10 I called Santa Rosa to see how the nurse or Physian Asst.
treated Christopher. Mr. Fennel wasn’t in , he is Supervisor of Medical, I
told them I’d call back.

* It’s now 8/4/09 @ about 1:30 called Mr. Fennel about my son’s complaint
of the Doctor who last saw him. They still aren’t taking x-rays or cat scans
of his head to see if internal damage was done from the blows to his head.
Mr. Fennel tells me Christopher needs to write a request to Health Services
Administration telling them what he told me or he can write a grievance.

* 8/4/09 I call Ms. Villacorta @ 1:40 and talk to Mr. Olson, he tells me an
investigation is being done and some one will contact me . He also told me
if I call any institution and ask for the IG log on information concerning
Christopher they can tell me what is going.

* When I found out my son won his grievances concerning action, (or
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inaction) of the officers, I called Warden Harris to see what ever happened,
that no one ever contacted me as told, no inspector etc.. He told me there
was nothing he could tell me.

* To date we still have heard nothing of what ever happened to all involved
with this incident that should have never taken place if the Sgt’s and officers
did their job as stated in chapter 33, as well as nurse Harris.

@W w/W
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EXHIBIT M
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 10-22183-CIV-KING
MAGISTRATE P. A. WHITE

CHRISTOPHER URIAH ALSOBROOK,
PlaintiffF,

V. : REPORT OF
MAGISTRATE JUDGE

SGT. ALVARADO, et al.,

Defendants.

1. Introduction

The pro-se plaintiff, Christopher Uriah Alsobrook, filed a
civil rights complaint pursuant to 42 U.S.C. 81983.(De#l1) The
plaintiff alleges that officers at the South Florida Reception
Center endangered him and failed to intervene when he was assaulted
by another inmate. The plaintiff seeks monetary damages. The
plaintiff i1s proceeding 1in forma pauperis.

This civil action i1s before the Court for an initial screening
pursuant to 28 U.S.C. 81915.

I1. Analysis

A. Applicable Law for Screening

As amended, 28 U.S.C. 81915 reads 1in pertinent part as
follows:

Sec. 1915 Proceedings in Forma Pauperis
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* kS kS

(e)(2) Notwithstanding any filing fee, or
any portion thereof, that may have been paid,
the court shall dismiss the case at any time
iT the court determines that —

* * *

(B) the action or appeal -

* * *

(i) is frivolous or malicious;

(i1) fails to state a claim on which
relief may be granted; or

(i11) seeks monetary relief from a
defendant who 1is immune from such
relief.

This is a civil rights action Pursuant to 42 U.S.C. 81983.
Such actions require the deprivation of a federally protected right
by a person acting under color of state law. See 42 U.S.C. 1983;
Polk County v Dodson, 454 U.S.312 (1981); Whitehorn v Harrelson,
758 F. 2d 1416, 1419 (11 Cir. 1985. The standard for determining
whether a complaint states a claim upon which relief may be granted
IS the same whether under 28 U.S.C. 81915(e)(2)(B) or Fed.R.Civ.P.
12(b)(6) or (c). See Mitchell v. Farcass, 112 F.3d 1483, 1490 (11
Cir. 1997)(*“The language of section 1915(e)(2)(B)(i1) tracks the
language of Federal Rule of Civil Procedure 12(b)(6)’). A complaint

is “frivolous under section 1915(e) “where it lacks an arguable
basis either in law or in fact.” Neitzke v. Williams, 490 U.S. 319,
325 (1989); Bilal v. Driver, 251 F.3d 1346, 1349 (11 Cir.), cert.
denied, 534 U.S. 1044 (2001). Dismissals on this ground should
only be ordered when the legal theories are “indisputably

meritless,” i1d., 490 U.S. at 327, or when the claims rely on
factual allegations that are “clearly baseless.” Denton V.
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Hernandez, 504 U.S. 25, 31 (1992). Dismissals for failure to state
a claim are governed by the same standard as Federal Rule of Civil
Procedure 12(b)(6). Mitchell v. Farcass, 112 F.3d 1483, 1490 (11
Cir. 1997)(“The language of section 1915(e)(2)(B)(ii1) tracks the
language of Federal Rule of Civil Procedure 12(b)(6)”). In order

to state a claim, a plaintiff must show that conduct under color of
state law, complained of in the civil rights suit, violated the
plaintiff*s rights, privileges, or i1mmunities under the
Constitution or laws of the United States. Arrington v. Cobb
County, 139 F.3d 865, 872 (11 Cir. 1998).

To determine whether a complaint fails to state a claim upon
which relief can be granted, the Court must engage In a two-step
inquiry. First, the Court must identify the allegations iIn the
complaint that are not entitled to the assumption of truth. Bell
Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)). Twombly
applies to 81983 prisoner actions. See Douglas v. Yates, 535 F.3d
1316, 1321 (11 Cir. 2008). These include “legal conclusions” and
“[t]hreadbare recitals of the elements of a cause of action [that

are] supported by mere conclusory statements.” Second, the Court
must determine whether the complaint states a plausible claim for
relief. 1d. This is a “context-specific task that requires the
reviewing court to draw on 1its judicial experience and common
sense.” The plaintiff is required to plead facts that show more
than the “mere possibility of misconduct.” The Court must review
the factual allegations in the complaint “to determine if they
plausibly suggest an entitlement to relief.” When faced with
alternative explanations for the alleged misconduct, the Court may
exercise i1ts judgment in determining whether plaintiff®s proffered
conclusion is the most plausible or whether it is more likely that
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no misconduct occurred.?

B. Factual Allegations

The plaintiff alleges that Officer Alvarado knowingly
endangered him by failing to change his cell when the plaintiff’s
cell mate, a known violent felon, informed him that if he failed
to remove the plaintiff, he would “send him out”. He Tfurther
alleges that when he was assaulted by the fellow iInmate, Sgt.
Medina viewed the assault, and when the plaintiff requested help,
told him to “handle your business”. The plaintiff includes a copy
of the disciplinary report he received for fighting with another
inmate. The plaintiff claims that since the assault he suffers from
headaches, vertigo and extreme nausea and vomiting.

C. Analysis of Sufficiency of Complaint

1. Endangerment

It 1s well settled that the failure of prison officials to
control or separate prisoners who endanger the physical safety of
other prisoners may, under certain conditions, constitute an Eighth
Amendment deprivation; however, the constitutional rights of
inmates are not violated every time one inmate is injured as a
result of anothers actions.? Smith v. Wade, 461 U.S. 30 (1983);

! The application of the Twombly standard was clarified in
Ashcroft v. Igbal, 129 S.Ct. 1937 (2009).

21f the plaintiff was a pretrial detainee at the time of the
events alleged, his claims must be analyzed under the Due Process
Clause of the Fourteenth Amendment rather than the Cruel and
Unusual Punishment Eighth Amendment standard. Bell v. Wolfish, 441
U.S. 520, 535 (1979); Hamm v. DeKalb County, 774 F.2d 1567, 1571-74
(11 Cir. 1985).
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Redman v. County of San Diego, 896 F.2d 362, 364-66 (9 Cir. 1990)
(pretrial detainee); Zatler v. Wainwright, 802 F.2d 397, 400 (11
Cir. 1986) (convicted prisoner); Stokes v. Delcambre, 710 F.2d
1120, 1124, (5 Cir. 1983); Jones v. Diamond, 636 F.2d 1364, 1374
(5 Cir. 1981); Gates v. Collier, 501 F.2d 1291, 1308-10 (5 Cir.
1974). The constitution requires officials to take all reasonable

precautions to protect inmates from known dangers, see Davidson v.
Cannon, 474 U.S. 344 (1986); Smith v. Wade, supra; Zatler v.
Wainwright, supra; Harmon v. Berry, 728 F.2d 1407 (11 Cir. 1984);
Saunders v. Chatham County Board of Commissioners, 728 F.2d 1367
(11 Cir. 1984); Abrams v. Hunter, 910 F.Supp. 620 (S.D.Fla. 1995);
Gangloff v. Poccia, 888 F.Supp. 1549, 1555 (S.D.Fla. 1995). The
known danger may arise either because there is a risk posed by one

specific inmate against another, because there is a some other more
general pervasive risk of harm because violence at the institution
occurs with sufficient frequency that prisoners are put 1iIn
reasonable fear for their safety and the problem and need for
protective measures has been made known to prison officials, see
Abrams v. Hunter, supra, at 624-25.

In this preliminary stage, the plaintiff has stated a claim
for endangerment. His allegations that Officer Alvarado was put on
notice as to the danger of an assault by the plaintiff’s cell mate
are sufficient to state a claim. Alvarado will be served by
separate order.

Further, the plaintiff has stated a claim against Officer
Medina for fTailure to intervene, once he allegedly viewed the
assault taking place. It i1s not necessary for a prison or jail
official to actually participate in the use of excessive force iIn
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order to be held liable under 81983, he need only be present at the
scene and fail to take steps to protect the victim of another
officer®s use of excessive force, can be held liable for his
nonfeasance'™); Fundiller v City of Cooper City, 777 F.2d 1436 (11
Cir. 1985); Harris v Chanclor, 537 F.2d 203, 206 (6 Cir. 1976) ("a
supervisory officer is liable under [Section] 1983 if he refuses to

intervene where his subordinates are beating an i1nmate in his
presence™). In this case, the defendant had a duty to protect the
inmate from his cell mates assault. Service will be ordered upon
Officer Medina by separate order.

I11. Conclusion

It is therefore recommended as follows:

1. The plaintiff has stated a claim of endangerment against
Office Alvarez, and a claim of failure to intervene against Officer
Medina.

2. This case shall proceed against the named defendants.

Objections to this report may be filed with the District Judge
within fourteen days of receipt of a copy of the report.

Dated this 28" day of July, 2010. (&Ié}{:zfgﬁﬁ

UNITED STATES MAGISTRATE JUDGE
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cc: Christopher Uriah Alsobrook, Pro Se
D09876
Suwannee Correctional Institution
Address of Record
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 10-22183-CV-KING/WHITE
CHRISTOPHER URIAH ALSOBROOK,
Plaintiff,
V.

SGT. ALVARADO, et al.,

Defendants.
/

ORDER ADOPTING REPORT AND RECOMMENDATION
THIS CAUSE comes before the Court upon Magistrate Judge Patrick A. White’s July 28,
2010 Report and Recommendation (DE #7) on Defendant’s Complaint (DE #1) seeking relief for
violations of the Civil Rights Act, 28 U.S.C. § 1983. Objections to the Report and
Recommendation were due by August 16, 2010. No parties to this action filed any objections.
After a careful review of Magistrate Judge White’s Report and Recommendation, the
Court concludes that Magistrate Judge White’s Report and Recommendation is a thorough and
accurate reflection of both the record and the law at issue. Accordingly, it is ORDERED,
ADJUDGED, and DECREED that:
1. Magistrate Judge White’s Report and Recommendation (DE #7) is hereby
AFFIRMED and ADOPTED as an Order of this Court.
2. Plaintiff has stated a claim of endangerment against Officer Alvarado and a claim
for failure to intervene against Officer Medina.

3. The above-styled action shall proceed against these named defendants.
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DONE AND ORDERED in Chambers, at Miami, Miami-Dade County, Florida, this
19th day of August, 2010.

o Josine

, |
/OAMES LAWRENCE KING
UNITED STATES DISTRICT JUDGE

Ce:
Magistrate Judge Patrick A. White

Plaintiff, pro se

Christopher Uriah Alsobrook
DC #D09876

Suwannee Correctional Institution
5964 U.S. Highway 90

Live Oak, FL 32060
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. /o292 7k

The attached hand-written
document
has been scanned and is
also available in the
SUPPLEMENTAL
PAPER FILE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
Case No.: 10-22183-CV-KING/WHITE
CHRISTOPHER ALSOBROOK,
Plaintiff,
V.

SGT. ALVARADO, et al.,

Defendants.
/

DEFENDANT MEDINA’S MOTION TO DISMISS

Defendant Medina, through undersigned counsel, submits this Motion to
Dismiss and requests the case be dismissed as Heck-barred. As grounds,
Defendant Medina states the following:

Plaintiff is an inmate in the custody of the Florida Department of
Corrections (“FDOC”). Defendant is an employee of the Department.

Plaintiff has filed a civil rights complaint essentially alleging that Defendant
Medina failed to intervene and stop a fight between Plaintiff and another inmate.
(Doc. 1: 7-8; Doc. 7: 5-6) Plaintiff seeks $30,000 in compensatory damages from
Defendant Medina for failing to intervene. (Doc. 1: 14) Plaintiff also seeks $8,000

in punitive damages from Defendant Medina. (Doc. 1: 15)
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MEMORANDUM OF LAW

l. Plaintiff’s claims against Defendant Medina are Heck-barred.
Civil rights actions are not the proper method for challenging and

overturning a finding of guilt to a DR. Preiser v. Rodriguez, 411 U.S. 475, 500,

(1973), quoted in Harden v. Pataki, 320 F.3d 1289, 1294 (11th Cir. 2003). Preiser
held that “when a state prisoner is challenging the very fact or duration of his
physical imprisonment, and the relief he seeks is a determination that he is entitled
to immediate release or a speedier release from that imprisonment, his sole federal
remedy is a writ of habeas corpus.” 411 U.S. at 500. Subsequently, in Heck v.
Humphrey, the Supreme Court made it clear that

in order to recover damages for allegedly unconstitutional conviction
or imprisonment, or for other harm caused by actions whose
unlawfulness would render a conviction or sentence invalid, a § 1983
plaintiff must prove that the conviction or sentence has been reversed
on direct appeal, expunged by executive order, declared invalid by a
state tribunal authorized to make such determination, or called into
question by a federal court's issuance of a writ of habeas corpus. A
claim for damages bearing that relationship to a conviction or
sentence that has not been so invalidated is not cognizable under §
1983.

512 U.S. 477, 486-87 (1994) (footnote omitted). The Supreme Court extended
Heck and made it explicitly applicable to claims surrounding prison disciplinary

hearings. See Edwards v. Balisok, 520 U.S. 641, 648 (1997) (indicating that a

claim attacking only procedure, not result, of a prison disciplinary hearing may still

fail to be cognizable under section 1983 unless the prisoner can show that the

2
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conviction or sentence has been previously invalidated). Most recently, the
Supreme Court reiterated that “a state prisoner’s § 1983 action is barred (absent
prior invalidation)-no matter the relief sought (damages or equitable relief), no
matter the target of the prisoner’s suit (state conduct leading to conviction or
internal prison proceedings)-if success in that action would necessarily

demonstrate the invalidity of confinement or its duration.” Wilkinson v. Dotson,

544 U.S. 74, 81-82 (2005).

Here, Plaintiff is essentially seeking the overturning of two disciplinary
reports: 1) a June 6, 2009 disciplinary report (“DR”) for Fighting and 2) a June 6,
2009 DR for Disrespect to Officials. Plaintiff was found guilty of the DRs. As a
result of the findings of guilt, Plaintiff lost thirty days of gain time for the Fighting
DR and sixty days of gain time for the Disrespect to Officials DR. (Exh. A)*

The DR for Fighting stated:

On June 6, 2009 | was assigned to confinement as the housing
sergeant. At approximately 0750 hrs | was in the officer station
getting briefed by midnight sergeant when he heard a loud noise and
the door on cell E2109 was ponding. As we approached the cell door
| saw Inmate Alsobrook, Christopher DC# D09876 fighting with
Inmate McCloud, Izell DC# 588881. Both inmates were ordered to
cease their actions and they complied. Shortly, after they started
fighting again for approximately 15 seconds, they were again ordered

! Even with the attached documentation, this motion is properly a motion to dismiss since the
merits of the case — whether there was an Eighth Amendment violation — is not at issue. See
Bryant v. Rich, 530 F.3d 1368, 1374-76 (11th Cir. 2008). See also 5C Charles Alan Wright &
Arthur R. Miller, Federal Practice and Procedure 8 1360 (3d ed. 2004); Rule 12(b)(6), Fed. R.
Civ. P. The issues in this motion are whether the DRs have been overturned, whether gain time
was taken as a result of the DRs, and whether the DRs necessitate dismissal of the action.

3
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to cease and they complied. Inmate Alsobrook and Inmate McCloud
did not resume fighting again. They were taken out of the cell and
escorted to medical for assessment. Inmate Alsobrook will remain in
constant status pending disposition of this report.

(Doc. 1: 29) (all errors in original).
The DR for Disrespect to Officials stated:
On June 6, 2009 | was assigned to confinement as the housing
sergeant. At approximately 0750 hrs | was in the Officer Station
getting briefed by midnight sergeant when we heard a loud noise and
the door on cell E2109 was ponding. When | approached cell E2109
Inmate Alsobrook, Christopher DC# D09876 looked at me while |
was trying to convince him and his roommate to stop fighting and he
stated “Man what that f**k are you looking at, why don’t you f**king
come in here and get some too”. Inmate Alsobrook is guilty of
disrespecting an official as prohibited by the rules of inmate conduct.
Inmate Alsobrook will remain in current status pending disposition of
this report.
(Doc. 1: 31) (all errors in original). As of October 13, 2010, the DRs are active
and have not been overturned. (Exh. A)
In his complaint, Plaintiff states that Defendant Medina did nothing to stop
the attack and that Medina told Plaintiff to “handle his business.” (Doc. 1: 8)
However, the DR for fighting states that Officer Medina did intervene. (Doc. 1:
29) Thus, Plaintiff’s complaint is incompatible with the DR statement of facts,
facts found to be credible and true by the DR hearing team which led to the loss of

gain time by Plaintiff. Granting Plaintiff relief in this case, under the specific

allegations he makes, would call into question the validity of the June 6, 2009 DRs,
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particularly the Fighting DR.?> Wooten v. Law, 118 Fed. App’x 66 (7th Cir. 2004)

(affirming dismissal of excessive force claim where the alleged facts, if proven
true, would show that inmate was wrongly disciplined for assault) (Exh. B); Harris
v. Truesdell, 79 Fed. App’x 756, 759 (6th Cir. 2003) (stating that inmate’s Eighth
Amendment claim is not cognizable under § 1983 since granting inmate his
requested relief would call into question the validity of his disciplinary conviction)

(Exh. C); Okoro v.Callaghan, 324 F.3d 488, 490 (7th Cir. 2003) (stating that if a

plaintiff makes allegations that are inconsistent with the conviction having been
valid, Heck kicks in and bars the civil suit). As such, Heck bars Plaintiff’s suit and
the case must be dismissed.

Il.  Plaintiff may not sue Defendant in his official capacity for monetary
damages.

Plaintiff is suing Defendant Medina in his individual and official capacity.
(Doc. 1: 7) Defendant Medina invokes Eleventh Amendment immunity. A suit
against a state employee in an official capacity is a suit against the State for

Eleventh Amendment purposes. Will v. Michigan Dept. of State Police, 491 U.S.

58, 71 (1989). In the absence of any waiver or express congressional

authorization, which is not present in this case, the Eleventh Amendment prohibits

a suit against a state in federal court. Kentucky v. Graham, 473 U.S. 159, 167 n.14

2 Due to the specific factual allegations pleaded in Plaintiff’s complaint, success in his § 1983
suit would necessarily negate the underlying DRs. Cf. Dyer v. Lee, 488 F.3d 876, 879-80 (11th
Cir. 2007) (stating that as long as it is possible that a § 1983 suit would not negate the underlying
conviction, then the suit is not Heck-barred).
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(1985). Congress did not intend to abrogate a state’s Eleventh Amendment

Immunity in § 1983 damage suits. Cross v. State of Ala., State Dep’t of Mental

Health & Mental Retardation, 49 F.3d 1490 (11th Cir. 1995). Florida has not

waived its sovereign immunity nor consented to be sued in damage suits brought

pursuant to section 1983. See Gamble v. Florida Dep’t of Health & Rehabilitative

Servs., 779 F.2d 1509, 1513 (11th Cir. 1986). Florida has not waived its Eleventh
Amendment immunity from suit in federal court. Fla. Stat. 8 768.28(17).
Therefore, to the extent that Plaintiff is attempting to sue Defendant Medina in his
official capacity for damages, Plaintiff’s complaint must be dismissed.

CONCLUSION

Defendant Medina requests the Motion to Dismiss be granted and Plaintiff’s
complaint against him be dismissed as Heck-barred. Additionally, Defendant
Medina requests Plaintiff be given a “strike” under 28 U.S.C. 8 1915(e)(2)(B) for
failing to state a claim.

Respectfully submitted,

BILL MCCOLLUM
ATTORNEY GENERAL

s/ Lance Eric Neff

Lance Eric Neff

Assistant Attorney General
Florida Bar Number 26626
Office of the Attorney General
The Capitol, PL-01

Tallahassee, Florida 32399-1050

6
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(850) 414-3300 - Telephone
(850) 488-4872 - Facsimile
Email: Lance.Neff@myfloridalegal.com

CERTIFICATE OF SERVICE

| hereby certify that on October 13, 2010, | electronically filed the
foregoing document with the Clerk of the Court using CM/ECF. | also certify that
the foregoing document is being served this day on all counsel of record or pro se
parties identified on the attached Service List in the manner specified, either via
transmission of Notices of Electronic Filing generated by CM/ECF or in some
other authorized manner for those counsel or parties who are not authorized to
receive electronically Notices of Electronic Filing.

s/ Lance Eric Neff
LANCE ERIC NEFF

SERVICE LIST
CHRISTOPHER ALSOBROOK versus SGT. ALVARADO, et al.,
Case No.: 10-22183-CV-KING/WHITE
United States District Court, Southern District of Florida

Christopher Alsobrook, DC# D09876
Suwannee C.1.

5964 U.S. Highway 90

Live Oak, FL 32060

PRO SE

Service by Mail

s/ Lance Eric Neff
LANCE ERIC NEFF




P/N 0 D09876 D YT

3 OATTCT1 PAGE: 02
INMATE DISCIPLINARY ACTIONS AS OF 10/13/10 TIME: 09:47

NAME: ALSOBROOK, CHRISTOPHER U. DOC NO: D09876 STATUS: ACTIVE

THE FOLLOWING ENTRIES REFLECT DISCIPLINARY ACTIONS AGAINST THE INMATE
FOR VIOLATION OF THE RULE CITED AND INDICATE THE GAIN TIME DAYS LOST.

--- CURRENT INCARCERATION ~--

DATE DAYS VIOLATION LOCATION
10/27/03 0 REFUSING TO WORK LIBERTY C.I.
06/02/04 0 POSS OF CONTRABAND LIBERTY C.I.
07/17/05 -0 THEFT LIBERTY C.I.
11/19/05 0 BEING IN UNAUTH AREA LIBERTY C.I.
02/01/06 0 LYING TO STAFF LIBERTY C.I.
08/30/06 0  ASSAULTS OR ATTEMP LIBERTY C.I.
08/30/06 0 DISORDERLY CONDUCT LIBERTY C.I.
03/25/09 0 POSS OF WEAPONS MARTIN C.I.

- 03/25/09 0 DISORDERLY CONDUCT MARTIN C.I.
03/25/09 0 DISOBEYING ORDER MARTIN C.I.
06/06/09 30 FIGHTING S.F.R.C.
06/06/09 60 DISRESP.TO OFFICIALS S.F.R.C.
08/09/10 0 FIGHTING SUWANNEE C.I
08/09/10 0- DISOBEYING ORDER SUWANNEE C.I

EXHIBIT

A

tabbies*
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118 Fed. Appx. 66, 2004 WL 2676624 (C.A.7 (I11.))

(Not Selected for publication in the Federal Reporter)
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(Cite as: 118 Fed.Appx. 66, 2004 WL 2676624 (C.A.7 (I1L)))

This case was not selected for publication in the
Federal Reporter.

Not for Publication in West's Federal Reporter See
Fed. Rule of Appellate Procedure 32.1 generally
governing citation of judicial decisions issued on or
after Jan. 1, 2007. See also Seventh Circuit Rule
32.1. (Find CTA7 Rule 32.1)

United States Court of Appeals,
Seventh Circuit.
Kenneth WOOTEN, Plaintiff-Appellant,
v.
Byron LAW, et. al., Defendants-Appellees.
No. 04-1159.

Submitted Nov. 12, 2004.7™"

FN* After an examination of the briefs and
the record, we have concluded that oral ar-
gument is unnecessary. Thus, the appeal is
submitted on the briefs and the record. See
Fed. R.App. P. 34(a)(2).

Decided Nov. 12,2004.

Background: State prisoner brought pro se § 1983
action against prison guards, alleging that guards
beat him for making insolent remarks, in violation
of the Eighth Amendment. The United States Dis-
trict Court for the Central District of Illinois, Har-
old A. Baker, I, entered summary judgment in fa-
vor of guards. Prisoner appealed.

Holding: The Court of Appeals held that action
was barred by rule of Heck v. Humphrey.
Affirmed.
West Headnotes
Civil Rights 78 €~>1092

78 Civil Rights
781 Rights Protected and Discrimination Prohib-

ited in General
78k1089 Prisons

78k1092 k. Discipline and Classification;
Grievances. Most Cited Cases
State prisoner's pro se § 1983 action against prison
guards, alleging that guards beat him for making in-
solent remarks, in violation of the Eighth Amend-
ment, was barred by rule of Heck v. Humphrey, pre-
cluding civil claims which, if established, would
necessarily imply the invalidity of an underlying
conviction; prisoner was found guilty of assault and
resisting the guards for same incident at a prison
disciplinary hearing, and the § 1983 claim alleged
that guards were not justified in using physical
force against him, and did not admit that prisoner
physically resisted guards, so that if prisoner pre-
vailed in § 1983 claim, his disciplinary conviction
would necessarily be called into doubt. U.S.C.A.
Const.Amend. 8; 42 U.S.C.A. § 1983.

*67 Appeal from the United States District Court
for the Central District of Illinois. No. 01-3280.
Harold A. Baker, Judge.

Before COFFEY, ROVNER, and SYKES, Circuit
Judges.

ORDER

**] In this pro se action under 42 U.S.C. § 1983,
Illinois inmate Kenneth Wooten alleges, as relevant
here, that guards at Western Illinois Correctional
Center beat him for making “insolent” remarks. The
district court initially rejected the guards' argument
that Heck v. Humphrey, 512 U.S. 477, 114 S.Ct.
2364, 129 L.Ed.2d 383 (1994), bars Wooten's
claim, but reversed itself and granted judgment for
the guards after we decided Okoro v. Callaghan,
324 F.3d 488 (7th Cir.2003). We now affirm.

We start with the facts as Wooten tells them. See
Gil v. Reed, 381 F.3d 649, 651 (7th Cir.2004). On
the day of the incident, Wooten received word that

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

EXHIBIT

B

tabbles

http://web2.westlaw.com/print/printstream.aspx ?sv=Split&prf=FHTMLE&fn=_top&mt=F



118 Fed.Appx. 66, 2004 WL 2676624 (C.A.7 (111.))

(Not Selected for publication in the Federal Réporter)

Case 1:10-cv-22183-JLK Document 20-1 Entered on FLSD Docket 10/13/2010 P2§8 3%3

Page 2

(Cite as: 118 Fed.Appx. 66, 2004 WL 2676624 (C.A.7 (11L.)))

his mother was critically ill with cancer. He asked
two different guards if he could make an emergency
telephone call, but both refused. One of them
ordered him to leave the dining hall, which upset
Wooten and prompted him to yell, “How the f] ]
would you feel if it was your Mother.” Wooten
“continued to express his disapproval” as the two
guards escorted him away in handcuffs. When he
then refused an order to “shut up,” Wooten was
slammed against the wall and pinned there with a
forearm against his neck. Unable to breathe, he at-
tempted to turn in order to relieve the pressure on
his throat, resulting in “a bombardment of hostility”
from the guards. A third guard arrived as the first
two forced Wooten into a “bowed position.”
Wooten yelled: “You're hurting me. I'm not resist-
ing, why are you trying to hurt me?” Warned that
he better “shut your f| Jing mouth,” Wooten en-
raged the guards by replying with a threat to sue.
With that the guards rammed his face into a wall
and door, dislodging a tooth and later causing a
blind spot to develop in his right eye. Afterwards
they denied Wooten's requests for medical atten-
tion. In his complaint, Wooten admits being
“insolent” but avers that he never physically res-
isted, or tried to fight with the guards, or refused to
go with them.

The guards' account, as memorialized in written re-
ports, is very different. They reported that Wooten
threatened and physically resisted them, and that he
kicked one of them in the calf. An Adjustment
Committee later credited the guards and found
Wooten guilty of assault, intimidation, and disobey-
ing. As a result Wooten lost one year of good time
credits.

At initial screening, see 28 U.S.C. § 1915A, the dis-
trict court concluded that Wooten stated Eighth
Amendment claims for excessive force and deliber-
ate indifference to his medical needs, as well as
state-law claims for assault and battery. The *68
court later granted the guards' motion to dismiss
Wooten's medical claim because he had not ex-
hausted his administrative remedies, and he does

not challenge that dismissal. The guards also
moved to dismiss Wooten's excessive-force claim
as barred by Heck, but initially the court denied the
guards' request on the theory that his lawsuit would
not necessarily undermine his disciplinary convic-
tion because the claim of unconstitutional force and
the charges contained in the disciplinary report
could coexist. After our subsequent decision in
Okoro, however, the guards moved for reconsidera-
tion. They argued that Okoro clarifies that a claim
is Heck-barred if it includes allegations that are in-
consistent with a still-standing conviction, even if
those allegations are not essential to support a judg-
ment for the plaintiff. Treating the motion as one
for summary judgment because it arguably referred
to a document outside Wooten's complaint-the writ-
ten decision rejecting his administrative appeal-the
court read Okoro as teaching that “the plaintiff's
own allegations control whether the claim is barred
by Heck.” Accepting Wooten's allegations as true,
the court reasoned, his disciplinary conviction was
almost certainly in error. Accordingly, the court
dismissed his excessive force claim as barred by
Heck.

**2 On appeal Wooten does not argue that the court
misinterpreted Okoro. Rather, in his opening brief
he simply suggests that Okoro will make for bad
policy and, thus, the court should not have applied
that case to bar his excessive force claim. We re-
view a grant of summary judgment de novo. Gil,
381 F.3d at 658. In Heck, the Supreme Court held
that a convicted criminal may not bring a civil suit
questioning the validity of his conviction until he
has gotten the conviction set aside. See 512 U.S. at
486-87, 114 S.Ct. 2364. The Court has extended
Heck to bar claims that, if established, would neces-
sarily imply the invalidity of a disciplinary convic-
tion that was the basis for a deprivation of a prison-
er's good time credits. Edwards v. Balisok, 520 U.S.
641, 646, 117 S.Ct. 1584, 137 L.Ed.2d 906 (1997);
see De Walt v. Carter, 224 F.3d 607, 617 (7th
Cir.2000).

In Okoro, a prisoner sued federal officers alleging
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that they had stolen gems when searching his home.
324 F.3d at 489. Incident to that search, the
plaintiff was convicted of attempting to sell heroin
to the officers, but in his civil suit he insisted that
he never tried to sell heroin, only the gems. Id The
district court concluded that the claim was not Heck
-barred because of the theoretical possibility that
the officers had found heroin and the gems, stealing
the gems and charging the plaintiff with heroin
dealing. Id. at 489-90, 114 S.Ct. 2364. Thus, the
court reasoned, the plaintiff's claim did not neces-
sarily imply the invalidity of his drug conviction
because he could be guilty of the drug charge des-
pite the theft of his gems. Id at 490, 114 S.Ct.
2364. We rejected this theoretical approach:

[Okoro] adhered steadfastly to his position that
there were no drugs, that he was framed; in so ar-
guing he was making a collateral attack on his
conviction.... [[Jf he makes allegations that are
inconsistent with the conviction's having been
valid, Heck kicks in and bars his civil suit.
[Citations omitted.] He is the master of his
ground. He could argue ... that the defendants had
taken both drugs and gems, and then the fact that
they had violated his civil rights in taking the
gems (if they did take them) would cast no cloud
over the conviction. Or he could simply argue
that they took the gems and not say anything
about the drugs, and then he wouldn't be actually
challenging the validity of the guilty verdict. But
since he *69 is challenging the validity of the
guilty verdict by denying that there were any
drugs and arguing that he was framed, he is
barred by Heck.

Id Thus, whether a claim is barred by Heck turns
on the plaintiff's allegations. The theoretical possib-
ility of a judgment for the plaintiff based on find-
ings that do not call his conviction into question is
irrelevant if the plaintiff's own allegations foreclose
that possibility.

As the district court held, Wooten pleaded himself
into Heck-barred territory. He insists that he did not
physically resist the guards, but his disciplinary

punishment for assault rests on the guards' contrary
account. Accepting Wooten's allegations as true, his
disciplinary conviction for assault was “almost cer-
tainly ... in error, for that testimony was an essential
part of the evidence against him.” S ee id at 489,
114 S.Ct. 2364. Wooten does not admit physically
resisting the guards, but claims that their response
was excessive. Nor did he choose to simply remain
silent about his resistance. Compare Robinson v.
Doe, 272 F.3d 921, 923 (7th Cir.2001). Rather, he
has alleged facts that, if proven, would show that he
was wrongly disciplined for assault.

**3 AFFIRMED.
C.A.7 (111.),2004.
Wooten v. Law

118 Fed.Appx. 66, 2004 WL 2676624 (C.A.7 (IIL))

END OF DOCUMENT
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This case was not selected for publication in the
Federal Reporter.

Not for Publication in West's Federal Reporter See
Fed. Rule of Appellate Procedure 32.1 generally
governing citation of judicial decisions issued on or
after Jan. 1, 2007. See also Sixth Circuit Rule 28.
(Find CTA6 Rule 28)

United States Court of Appeals,
Sixth Circuit.
Kevin HARRIS, Plaintiff-Appellant,
v.
K. TRUESDELL, et al., Defendants-Appellees.
No. 03-1440.

Oct. 23, 2003.

State inmate filed § 1983 action alleging that prison
officials violated his constitutional rights in con-
nection with altercation with corrections officers.
The United States District Court for the District of
Michigan dismissed complaint, and inmate ap-
pealed. The Court of Appeals held that: (1) inmate's
disciplinary sentence did not give rise to protected
Fourteenth Amendment liberty interest; (2) inmate
had no constitutional right to be held in specific se-
curity classification; and (3) inmate's claim that
corrections officers used excessive force by attack-
ing him without provocation was not cognizable
under § 1983.

Affirmed.
West Headnotes
[1] Civil Rights 78 €+>1092

78 Civil Rights
781 Rights Protected and Discrimination Prohib-
ited in General
78k1089 Prisons
78k1092 k. Discipline and Classification;
Grievances. Most Cited Cases

State inmate's claim that he was convicted of false
misconduct ticket of assault on corrections officers
without hearing in violation of his due process
rights was not cognizable under § 1983, where rul-
ing on claim would have, if established, necessarily
implied invalidity of his disciplinary conviction.
U.S.C.A. Const.Amend. 14; 42 U.S.C.A. § 1983.

[2] Constitutional Law 92 €~>4826

92 Constitutional Law
92XXVII Due Process
92XXVII(H) Criminal Law
92XXVII(H)11 Imprisonment and Incid-
ents Thereof
92k4826 k. Segregation. Most Cited
Cases
(Formerly 92k272(2))

Prisons 310 £~>231

310 Prisons
310II Prisoners and Inmates
3101I(E) Place or Mode of Confinement
310k229 Punitive, Disciplinary, or Ad-
ministrative Confinement
310k231 k. Segregation. Most Cited
Cases
(Formerly 310k13(5))
State inmate's punishment of more than 60 days of
punitive segregation after he was convicted of false
misconduct ticket of assault on corrections officers
was not atypical and significant hardship on inmate
in relation to ordinary incidents of prison life, and
thus did not give rise to protected Fourteenth
Amendment liberty interest. US.C.A.
Const.Amend. 14,

[3] Prisons 310 €223

310 Prisons
310II Prisoners and Inmates
310I1(E) Place or Mode of Confinement
310k223 k. Classification;  Security
Status. Most Cited Cases
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(Formerly 310k13(5))
State inmate had no constitutional right to be held
in specific security classification.

|4] Constitutional Law 92 €5>4822

92 Constitutional Law
92XXVII Due Process
92XXVII(H) Criminal Law
92XXVII(H)11 Imprisonment and Incid-
ents Thereof
92k4822 k. Property and Employment.
Most Cited Cases
(Formerly 92k272(2))

Prisons 310 €315

310 Prisons

31011 Prisoners and Inmates

310II(H) Proceedings
310k315 k. Existence of Other Remedies;

Exclusivity. Most Cited Cases

(Formerly 98k3)
State inmate could not state due process claim for
alleged loss of his personal property, absent show-
ing that state remedies were inadequate to remedy
his loss. U.S.C A. Const.Amend. 14,

[5] Civil Rights 78 £%>1093

78 Civil Rights

781 Rights Protected and Discrimination Prohib-
ited in General

78k1089 Prisons
78k1093 k. Use of Force; Protection from

Violence. Most Cited Cases
State inmate's claim that corrections officers used
excessive force by attacking him without provoca-
tion was not cognizable under § 1983, where in-
mate was found guilty of major misconduct viola-
tion for assault and battery in connection with in-
cident, and ruling on claim would have, if estab-
lished, necessarily implied invalidity of his discip-
linary conviction. U.S.C.A. Const.Amend. 8; 42
U.S.C.A. §1983.

*757 Before KENNEDY and GIBBONS, Circuit

Judges; and ALDRICH, District Judges.™

FN* The Honorable Ann Aldrich, United
States District Judge for the Northern Dis-
trict of Ohio, sitting by designation.

ORDER

*%] Kevin Harris, a Michigan prisoner proceeding
pro se, appeals a district court judgment dismissing
his civil rights complaint filed pursuant to 42
U.S.C. § 1983. This case has been referred to a pan-
el of the court pursuant to Rule 34(j}(1), Rules of
the Sixth Circuit. Upon examination, this panel un-
animously agrees that oral argument is not needed.
Fed. R.App. P. 34(a).

Harris is an inmate at the Baraga Maximum Correc-
tion Facility (“BMCF”) and filed this civil rights
action against defendants K. Truesdell, Tim Hares,
Julie L. Paquette, Unknown West, Unknown Reed-
er, and Unknown Douglas, all of whom were em-
ployed as corrections officers at BMCF during the
pertinent time period. In addition, Harris named as
defendants BMCF Warden George Pennell and
BMCF Deputy Warden Darlene Edlund. The facts
underlying this lawsuit are adequately set forth in
the magistrate judge's report and recommendation
filed February 19, 2002 and February 12, 2003 and
will not be repeated herein. Harris primarily alleged
that he had been assaulted by the defendants in
2001. Harris admitted that his claims involved his
subsequent conviction of a prison misconduct
charge, which *758 had resulted in the imposition
of 60 days of punitive detention. Harris claimed
that he was convicted of a false misconduct ticket
of assault on corrections officers without a hearing
in violation of his due process rights. He also
claimed that he was held in punitive segregation for
a period exceeding 60 days in violations of prison
rules and policies. He further claimed that he was
wrongly deprived of personal property, particularly
his eyeglasses. He also claimed that his Eighth
Amendment rights were violated when the defend-
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ants denied him medical care after an alleged as-
sault by several of the defendants. Lastly, he
claimed that the defendants used excessive force
against him and failed to protect him from alleged
assaults by corrections officers.

In the report and recommendation filed February
19, 2002, the magistrate judge recommended that
all of Harris's claims, except his excessive force
and failure to protect claims against defendants
Truesdell, Hares, Paquette, West, Reeder, and
Douglas, be dismissed as frivolous or for failure to
state a claim upon which relief may be granted pur-
suant to 28 U.S.C. §§ 1915(e)(2), 1915A(b) and 42
U.S.C. § 1997e. The magistrate judge recommen-
ded that the Eighth Amendment claim against de-
fendant Edlund be dismissed because Harris failed
to allege facts indicating that defendant Edlund was
aware of Harris's particular situation, or that she
was deliberately indifferent to any serious needs on
the part of Harris. The magistrate judge recommen-
ded that the claims against defendant Pennell be
dismissed because Harris failed to allege facts es-
tablishing that defendant Pennell was personally in-
volved in the activity which formed the basis of his
claims. The district court adopted the report and re-
commendation despite Harris's objections.

Thereafter, the remaining defendants filed a motion
to dismiss or, in the alternative, motion for sum-
mary judgment on the excessive force and failure to
protect claims. In the report and recommendation
filed February 12, 2003, the magistrate judge re-
commended that summary judgment be granted for
the defendants. The district court adopted the ma-
gistrate judge's report and recommendation over
Harris's objections. Reconsideration was denied.
This appeal followed.

**2 We review de novo a district court's decision to
dismiss under 28 U.S.C. §§ 1915(e), 1915A, and 42
US.C. § 1997e. McGore v. Wrigglesworth, 114
F.3d 601, 604 (6th Cir.1997). A case is frivelous if
it lacks an arguable basis either in law or in fact.
Neitzke v. Williams, 490 U.S. 319, 325, 109 S.Ct.
1827, 104 L.Ed.2d 338 (1989). In determining

whether a complaint fails to state a claim, this court
construes the complaint in the light most favorable
to the plaintiff, accepts his factual allegations as
true, and determines whether he can prove any set
of facts in support of his claims that would entitle
him to relief. Turker v. Ohio Dep't of Rehab. and
Corr., 157 F.3d 453, 456 (6th Cir.1998). Here, the
district court properly dismissed Harris's due pro-
cess and Eighth Amendment claims.

[11[2][3][4] First, the district court properly con-
cluded that Harris's due process claim with respect
to the misconduct ticket is not cognizable under 42
U.S.C. § 1983 because a ruling on this claim would,
if established, necessarily imply the invalidity of
his disciplinary conviction. See Edwards v. Balisok,
520 U.S. 641, 648, 117 S.Ct. 1584, 137 L.Ed.2d
906 (1997); Heck v. Humphrey, 512 U.S. 4717,
486-87, 114 S.Ct. 2364, 129 L.Ed.2d 383 (1994).
Harris's punishment of more than 60 days of punit-
ive segregation does not give rise to a protected
Fourteenth Amendment liberty interest because it is
not an “atypical and significant hardship on the in-
mate in relation to the *759 ordinary incidents of
prison life.” Sandin v. Conner, 515 U.S. 472, 484,
115 S.Ct. 2293, 132 L.Ed.2d 418 (1995). Moreover,
Harris has no constitutional right to be held in a
specific security classification. See Moody v. Dag-
gett, 429 U.S. 78, 88 n. 9, 97 S.Ct. 274, 50 L.Ed.2d
236 (1976); Meachum v. Fano, 427 U.S. 215, 224,
96 S.Ct. 2532, 49 L.Ed.2d 451 (1976). Further, the
district court correctly concluded that Harris cannot
state a due process claim for the alleged loss of his
personal property because he cannot show that state
remedies are inadequate to remedy the loss. See
Hudson v. Palmer, 468 U.S. 517, 530-36, 104 S.Ct.
3194, 82 L.Ed2d 393 (1984); Copeland v.
Machulis, 57 F.3d 476, 479-80 (6th Cir.1995);
Gibbs v. Hopkins, 10 F.3d 373, 378 (6th Cir.1993).
The district court correctly concluded that Harris
alleged nothing that rises to the level of an Eighth
Amendment violation. See Wilson v. Seiter, 501
U.S. 294, 298, 111 S.Ct. 2321, 115 L.Ed.2d 271
(1991); Rhodes v. Chapman, 452 U.S. 337, 347,
101 S.Ct. 2392, 69 L.Ed.2d 59 (1981). Finally, Har-
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ris's claim against defendant Pennell is based upon Accordingly, the district court's judgment is af-
a respondeat superior theory of liability, which can- firmed. Rule 34(j)(2)XC), Rules of the Sixth Circuit.
not provide the basis for liability in § 1983 actions.
See Monell v. Dep't of Soc. Servs., 436 U.S. 658, C.A.6 (Mich.),2003.
691,98 S.Ct. 2018, 56 L.Ed.2d 611 (1978). Harris v. Truesdell

79 Fed.Appx. 756, 2003 WL 22435646 (C.A.6
The district court's award of summary judgment is (Mich.))
reviewed de novo on appeal. See Moore v. Hol-
brook, 2 F.3d 697, 698 (6th Cir.1993). Summary END OF DOCUMENT

judgment is appropriate if the record shows that
there is no genuine issue as to any material fact and
the moving party is entitled to judgment as a matter
of law. Fed R.Civ.P. 56(c); Moore, 2 F.3d at 698.

Upon review, we conclude that summary judgment
for the defendants on Harris's excessive force claim
was proper for the reasons stated by the magistrate
judge, and adopted by the district court. Harris
plainly alleged that the defendants had attacked him
without provocation and that he had not resisted
their orders or fought against them. However, it is
undisputed that Harris was charged with a major
misconduct violation for assault and battery based
on allegations that he had lunged at defendant
Truesdell with his shoulder, twice striking defend-
ant Truesdell's chest, and knocking defendant
Truesdell into the wall. Harris was found guilty of
the misconduct charge and sanctioned with sixty
days of punitive detention.

**3 [5] Since granting Harris his requested relief
would call into question the validity of his discip-
linary conviction, his Eighth Amendment claim is
not cognizable under § 1983. A prisoner found
guilty in a prison disciplinary hearing cannot use §
1983 to collaterally attack the hearing's validity or
the conduct underlying the disciplinary conviction.
Huey v. Stine, 230 F.3d 226, 230-31 (6th Cir.2000).
Because a favorable ruling on Harris's Eighth
Amendment claim would imply the invalidity of his
disciplinary conviction, this claim is not cogniz-
able. Edwards, 520 U.S. at 648, 117 S.Ct. 1584;
Huey, 230 F.3d at 230.

The remaining arguments on appeal are without
merit.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 10-22183-CIV-KING
MAGISTRATE JUDGE P. A. WHITE

CHRISTOPHER URIAH ALSOBROOK,

Plaintiff,
ORDER SCHEDULING PRETRIAL
V. : PROCEEDINGS WHEN PLAINTIFF
1S PROCEEDING PRO SE

SERGEANT ALVARADO, et al.,

Defendants.

The plaintiff in this case is incarcerated, without counsel,
so that 1t would be difficult for either the plaintiff or the
defendants to comply fully with the pretrial procedures required by
Local Rule 16.1 of this Court. It is thereupon

ORDERED AND ADJUDGED as follows:

1. All discovery methods listed in Rule 26(a), Federal Rules
of Civil Procedure, shall be completed by February 25, 2011. This
shall include all motions relating to discovery.

2. All motions to join additional parties or amend the
pleadings shall be filed by March 11, 2011.

3. All motions to dismiss and/or for summary judgment shall
be filed by April 1, 2011.

4. On or before April 15, 2011, the plaintiff shall fTile
with the Court and serve upon counsel for the defendants a document
called "Pretrial Statement."” The Pretrial Statement shall contain
the following things:
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(a) A brief general statement of what
the case is about;

(b) A written statement of the facts
that will be offered by oral or
documentary evidence at trial; this
means that the plaintiff must
explain what he intends to prove at
trial and how he iIntends to prove
it;

(c) A list of all exhibits to be offered
into evidence at the trial of the
case;

(d) A list of the Tfull names and
addresses of places of employment
for all the non-inmate witnesses
that the plaintiff intends to call
(the plaintiftf must notify the Court
of any changes i1n their addresses);

(e) A list of the fTull names, inmate
numbers, and places of iIncarceration
of all the inmate witness that
plaintiff 1intends to call (the
plaintiff must notify the Court of
any changes 1i1n their places of
incarceration); and

(F) A summary of the testimony that the
plaintiff expects each of his wit-
nesses to give.

5. On or before April 29, 2011, defendants shall file and
serve upon plaintiff a "Pretrial Statement,”™ which shall comply
with paragraph 4(a)-(f).

6. Failure of the parties to disclose fully in the Pretrial
Statement the substance of the evidence to be offered at trial may
result In the exclusion of that evidence at the trial. Exceptions
will be (1) matters which the Court determines were not discover-
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able at the time of the pretrial conference, (2) privileged mat-
ters, and (3) matters to be used solely for impeachment purposes.

7. IT the plaintiff fails to file a Pretrial Statement, as
required by paragraph 4 of this order, paragraph 5 of this order
shall be suspended and the defendants shall notify the Court of
plaintiff"s failure to comply. The plaintiff is cautioned that

Tfailure to file the Pretrial Statement may result in dismissal of

this case for lack of prosecution.

8. The plaintiff shall serve upon defense counsel, at the
address given for him/her in this order, a copy of every pleading,
motion, memorandum, or other paper submitted for consideration by
the Court and shall include on the original document filed with the
Clerk of the Court a certificate stating the date that a true and
correct copy of the pleading, motion, memorandum, or other paper
was mailed to counsel. All pleadings, motions, memoranda, or other
papers shall be filed with the Clerk and must include a certificate
of service or they will be disregarded by the Court.

9. A pretrial conference may be set pursuant to Local
Rule 16.1 of the United States District Court for the Southern
District of Florida, after the pretrial statements have been filed.
Prior to such a conference, the parties or their counsel shall meet
in a good faith effort to:

(a) discuss the possibility of settlement;

(b) stipulate (agree) in writing to as many
facts and 1issues as possible to avoid
unnecessary evidence;

(c) examine all exhibits and documents
proposed to be used at the trial, except
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10. All

that i1mpeachment documents need not be
revealed;

mark all exhibits and prepare an exhibit
list;

initial and date opposing party"s
exhibits;

prepare a list of motions or other
matters which require Court attention;
and

discuss any other matters that may help
in concluding this case.

motions Tiled by defense counsel must

include a

proposed order for the undersigned Magistrate Judge’s sighature.

2010.

Ccc:

DONE AND ORDERED at Miami, Florida, this 2nd day of November,

S Potrick A White

Patrick A. White

U.S. Magistrate

Christopher Uriah Alsobrook, Pro Se
DC #D09876

Suwannee Correctional Institution
5964 U.S. Highway 90

Live Oak, FL 32060

Ginger L. Barry, Esq.
Broad and Cassel
200 Grand Blvd., Suite 205A

Destin,

FL 32550

Lance E. NefF, AAG

Cedell 1.

Garland, AAG

Office of the Attorney General
PL-01 The Capitol
Tallahassee, FL 32399-1050

Judge

Hon. James Lawrence King, United States District Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 10-22183-CIV-KING
MAGISTRATE P. A. WHITE

CHRISTOPHER URIAH ALSOBROOK,

PlaintiffF,
V. : REPORT OF
MAGISTRATE JUDGE
SGT. ALVARADO, et al., (DE#15 & 20)
Defendants.
1. Introduction

The pro-se plaintiff, Christopher Uriah Alsobrook, filed a
civil rights complaint pursuant to 42 U.S.C. 81983.(De#l1) The
plaintiff alleged that officers at the South Florida Reception
Center endangered him and failed to intervene when he was assaulted
by another inmate. The plaintiff seeks monetary damages. The
plaintiff i1s proceeding 1in forma pauperis.

This civil action i1s before the Court upon the screening of
the amended complaint (DE#18), and motions to dismiss filed by
Sgts. Alvarado (DE#15) and Medina (DE#20). The Motions have been
referred to the Undersigned Magistrate Judge.

I1. Analysis

A. Applicable Law for Screening amended complaint

As amended, 28 U.S.C. 81915 reads 1in pertinent part as
follows:
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Sec. 1915 Proceedings in Forma Pauperis

* * *

(e)(2) Notwithstanding any filing fee, or
any portion thereof, that may have been paid,
the court shall dismiss the case at any time
iT the court determines that -

* * *

(B) the action or appeal -

* * *

(i) 1s frivolous or malicious;

(i1) fails to state a claim on which
relief may be granted; or

(i11) seeks monetary relief from a
defendant who is immune from such
relief.

This is a civil rights action Pursuant to 42 U.S.C. 81983.
Such actions require the deprivation of a federally protected right
by a person acting under color of state law. See 42 U.S.C. 1983;
Polk County v Dodson, 454 U.S.312 (1981); Whitehorn v Harrelson,
758 F. 2d 1416, 1419 (11 Cir. 1985. The standard for determining
whether a complaint states a claim upon which relief may be granted
iIs the same whether under 28 U.S.C. 81915(e)(2)(B) or Fed.R.Civ.P.
12(b)(6) or (c). See Mitchell v. Farcass, 112 F.3d 1483, 1490 (11
Cir. 1997)(“The language of section 1915(e)(2)(B)(ii1) tracks the
language of Federal Rule of Civil Procedure 12(b)(6)’). A complaint

is “frivolous under section 1915(e) “where it lacks an arguable
basis either in law or in fact.” Neitzke v. Williams, 490 U.S. 319,
325 (1989); Bilal v. Driver, 251 F.3d 1346, 1349 (11 Cir.), cert.
denied, 534 U.S. 1044 (2001). Dismissals on this ground should
only be ordered when the legal theories are “indisputably

meritless,” id., 490 U.S. at 327, or when the claims rely on

2
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factual allegations that are “clearly baseless.” Denton V.
Hernandez, 504 U.S. 25, 31 (1992). Dismissals for failure to state
a claim are governed by the same standard as Federal Rule of Civil
Procedure 12(b)(6). Mitchell v. Farcass, 112 F.3d 1483, 1490 (11
Cir. 1997)(“The language of section 1915(e)(2)(B)(11) tracks the
language of Federal Rule of Civil Procedure 12(b)(6)”’). In order

to state a claim, a plaintiff must show that conduct under color of
state law, complained of in the civil rights suit, violated the
plaintiff"s rights, privileges, or immunities under the
Constitution or laws of the United States. Arrington v. Cobb
County, 139 F.3d 865, 872 (11 Cir. 1998).

To determine whether a complaint fails to state a claim upon
which relief can be granted, the Court must engage in a two-step
inquiry. First, the Court must identify the allegations iIn the
complaint that are not entitled to the assumption of truth. Bell
Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)). Twombly
applies to 81983 prisoner actions. See Douglas v. Yates, 535 F.3d
1316, 1321 (11 Cir. 2008). These include “legal conclusions” and
“[t]hreadbare recitals of the elements of a cause of action [that

are] supported by mere conclusory statements.” Second, the Court
must determine whether the complaint states a plausible claim for
relief. 1d. This 1s a “context-specific task that requires the
reviewing court to draw on 1its judicial experience and common
sense.” The plaintiff is required to plead facts that show more
than the “mere possibility of misconduct.” The Court must review
the factual allegations in the complaint “to determine if they
plausibly suggest an entitlement to relief.” When faced with
alternative explanations for the alleged misconduct, the Court may
exercise its judgment in determining whether plaintiff*s proffered
conclusion i1s the most plausible or whether it is more likely that
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no misconduct occurred.?

B. Factual Allegations

The plaintiff alleged in his initial complaint filed on July
2, 2010, that Officer Alvarado knowingly endangered him by failing
to remove him from his cell when the plaintiff’s cell mate, a known
violent felon, informed him that if he failed to remove the
plaintiff, he would ““send him out”. He further alleges that when he
was assaulted by the fellow inmate, Sgt. Medina viewed the assault,
and when the plaintiff requested help, told him to “handle your
business”.? The plaintiff includes a copy of the disciplinary
report he received for fighting with another inmate. The plaintiff
claims that since the assault he suffers from headaches, vertigo
and extreme nausea and vomiting. The Preliminary Report recommended
that the plaintiff stated a claim for endangerment against Alvarado
and Medina. The Preliminary report was adopted on August 19, 2010,
and both defendants were served.

The plaintiff filed the Amended Complaint on October 6, 2010
(DE#18) . His claims against Officer Alvarado and Medina essentially
remain the same. He clarifies a claim of denial of medical aid
against Sgt. Medina in Count 2. (P8) He alleges that Medina refused
to summon emergency medical personnel to evacuate and treat the
plaintiff’s serious medical needs. He claims he suffered serious
bodily 1injuries, including severe pain, soft tissue damages,
bleeding from a gash to the back of his head, a cut under his eye,

! The application of the Twombly standard was clarified in
Ashcroft v. Igbal, 129 S.Ct. 1937 (2009).

2 The plaintiff made a conclusory statement in his initial
complaint that Sgt. Medina refused to call for medical aid on his
behalf.
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a bloody nose and a cut on his forehead, along with swelling and
blackening of a large portion of his face.

He further adds an additional defendant in his amended
complaint. He claims in Count three that Nurse Harris denied him
medical treatment for his serious medical injuries. He claims that
while 1In the emergency room, despite his complaints of pain,
disorientation, and a concussion, she provided no treatment for him
for days. He seeks monetary relief.

The Eighth Amendment prohibits any punishment which violates
civilized standards of decency or "involve[s] the unnecessary and
wanton infliction of pain." Estelle v. Gamble, 429 U.S. 97, 102-03
(1976) (quoting Greqgg v. Georgia, 428 U.S. 153, 173(1976)); see
also Campbell v. Sikes, 169 F.3d 1353, 1363 (11 Cir. 1999).
"However, not “every claim by a prisoner that he has not received

adequate medical treatment states a violation of the Eighth
Amendment."" McElligott v. Foley, 182 F.3d 1248, 1254 (11 Cir.
1999) (citation omitted). An Eighth Amendment claim contains both
an objective and a subjective component. Taylor v. Adams, 221 F.3d
1254, 1257 (11 Cir. 2000); Adams v. Poag, 61 F.3d 1537, 1543 (11
Cir. 1995). First, a plaintiff must set forth evidence of an

objectively serious medical need. Taylor, 221 F.3d at 1258; Adams,
61 F.3d at 1543. Second, a plaintiff must prove that the prison
official acted with an attitude of "deliberate indifference”™ to
that serious medical need. Farmer, 511 U.S. at 834; McElligott, 182
F.3d at 1254; Campbell, 169 F.3d at 1363. The objective component

requires the plaintiff to demonstrate that he has been subjected to
specific deprivations that are so serious that they deny him "the
minimal civilized measure of life"s necessities.” Rhodes v.
Chapman, 452 U.S. 337, 347 (1981); see also Hudson v. McMillian,
503 U.S. 1, 8-9 (1992). At this stage in the proceedings, it
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appears that the plaintiff has made a minimal claim for denial of
medical aid by Officer Medina and Nurse Harris, and Nurse Harris
shall be served by separate order. The amended complaint (DE#18)
will be the operative complaint. 3

The defendants have filed a response in opposition to the
motion to amend, with exhibits and affidavits (DE#21). These
exhibits and affidavits may be considered in a motion for summary
judgment. The defendants make the same unavailing arguments as they
do in their motions to dismiss, which will be discussed below.

They further add the argument that the plaintiff has failed to
exhaust his administrative remedies. Although the defendant 1is
essentially arguing that the exhaustion requirement is a condition
precedent to filing suit, the Supreme Court has held that failure
to exhaust is an affirmative defense, and a plaintiff is not
required to plead and demonstrate exhaustion of remedies iIn his
complaint. See Jones v. Bock, 549 U.S. 199, 216 (2007). It cannot
be assumed for purposes of the defendant’s motion and this Report,

that the plaintiff has failed to exhaust his administrative r
remedies. It is apparent that any determination as to whether the
operative complaint may be subject to dismissal under 81997e(a),
will require further development of the record.

Defendant Alvarado’s Motion to Dismiss

31f the plaintiff was a pretrial detainee at the time of the
events alleged, his claims must be analyzed under the Due Process
Clause of the Fourteenth Amendment rather than the Cruel and
Unusual Punishment Eighth Amendment standard. Bell v. Wolfish, 441
U.S. 520, 535 (1979); Hamm v. DeKalb County, 774 F.2d 1567, 1571-74
(11 Cir. 1985).
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On September 21, 2010, before the filing of the Amended
complaint, Defendant Alvarado filed a Motion to Dismiss the initial
complaint. 4(DE#15). The defendant argues that the claims against
him should be dismissed because the plaintiff’s claims are barred
by Heck.® Claims which challenge the fact or duration of the
imprisonment may be raised in a civil rights complaint only when a
conviction or sentence has been reversed or expunged through use of
a petition for writ of habeas corpus.

Alvarado alleges that the plaintiff is seeking to overturn two
disciplinary reports he received as a result of the incident
complained of and to retrieve his thirty days of lost gain time for
fighting and being disrespectful to an Officer. ©

Review of the initial complaint reveals only that the
plaintiff was seeking damages, claiming that Alvarado allowed an
assault against him to continue by a prisoner with a known history
of violence, and refused to come to his aid, despite the fact he
was bleeding profusely. He does not challenge his disciplinary
report, nor does he seek restoration of gain time. He seeks purely
monetary relief.

Further, Alvarado refers to the plaintiff’s statements on his
disciplinary report to indicate that the plaintiff was not an
innocent victim. On a motion to dismiss, the Court will only review
the pleading as filed. The probative value of the Exhibits provided

‘“The analysis for a motion to dismiss 1is pursuant to
Fed.R,Civ.P. 12(b)(6) and is essentially the same as the analysis
stated above for reviewing the sufficiency of the complaint.

*Heck v Humphrey, 512 U.S. 477 (1994)

®The plaintiff is cautioned that any attempts to amend his
complaint to obtain lost gain time shall be barred by Heck.

7
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to the Court with the plaintiff’s complaint, and defendant’s motion
to dismiss may be re-filed and discussed at the summary judgment
stage.

Lastly, the defendant correctly contends that the plaintiff
may not sue him in his official capacity for monetary damages. The
defendant i1s protected by Eleventh Amendment immunity. Will v
Michigan dept. of State Police, 491 U.S. 58 (1989) (a suit against
a state employee in his official capacity 1s a suit against the

State for Eleventh Amendment purposes.) The defendant may be sued
solely in his individual capacity.

It 1s therefore recommended that Defendant Alvarado’s motion
to dismiss be granted as to a suit in his official capacity, and

denied as to the remaining arguments.

Sgt. Medina’s Motion to Dismiss

Although Defendant Medina’s motion to dismiss was filed after
the filing of the amended complaint, the motion seeks to dismiss
the initial complaint, and raises the i1dentical arguments raised iIn
Officer Alvarado’s Motion. Therefore, it Is recommended that Sgt.
Medina’s motion to dismiss be granted as to any suilt against Medina
in his official capacity. He is entitled to Eleventh Amendment
immunity for the same reasons as stated above. Medina’s remaining
arguments are without merit, and it is recommended that the motion
to dismiss be denied.

I11. Conclusion

It is therefore recommended as follows:
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1. The Amended Complaint (DE#18) is the operative complaint.

2. The plaintiff’s claims of endangerment against Officer
Alvarez, and a claim of failure to intervene against Officer Medina

shall remain.

3. A claim of denial of providing medical aid shall proceed
against Officer Medina, and Nurse Harris, who will be served by
separate order.

4. Defendant Alvarado’s Motion to Dismiss (DE#15) shall be
denied, with the exception of any claims against him iIn his
official capacity.

5. Defendant Medina’s Motion to Dismiss (DE#20) shall be
denied, with the exception of any claims against him iIn his

official capacity.

Objections to this report may be filed with the District Judge
within fourteen days of receipt of a copy of the report.

Dated this 2" day of November, 2010.

UNITED STATES MAGISTRATE JUDGE

cc: Christopher Uriah Alsobrook, Pro Se
D09876
Suwannee Correctional Institution
Address of Record
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Ginger Lynne Barry, Esq.
Broad and Cassel
Attorney of record

Lance Eric Neff, AAG
Tal lahassee Office of AAG
Address of record

Cedell lan Garland, AAG

Tallahassee Office of AAG
Address of record

10
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
Case No.: 10-22183-CV-KING/WHITE
CHRISTOPHER ALSOBROOK,
Plaintiff,
V.

SGT. ALVARADO, et al.,

Defendants.
/

DEFENDANTS’ OBJECTIONS
TO MAGISTRATE’S REPORT AND RECOMMENDATION

Defendants Alvarado and Medina, through undersigned counsel and
pursuant to Rule 72, Federal Rules of Civil Procedure and Local Magistrate Rule 4,
respectfully object to the magistrate’s November 3, 2010 Report and
Recommendation (Doc. 28). As grounds for the objections, Defendants state the
following:

1. The magistrate judge states in his Report and Recommendation
(“R&R”) the following concerning Defendants’ exhaustion argument:

They further add the argument that the plaintiff has failed to exhaust

his administrative remedies. Although the defendant is essentially

arguing that the exhaustion requirement is a condition precedent to

filing suit, the Supreme Court has held that failure to exhaust is an

affirmative defense, and a plaintiff is not required to plead and
demonstrate exhaustion of remedies in his complaint. See Jones v.

1
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Bock, 549 U.S. 199, 216 (2007). It cannot be assumed for purposes of
the defendant’s motion and this Report, that the plaintiff has failed to
exhaust his administrative remedies. It is apparent that any
determination as to whether the operative complaint may be subject to
dismissal under 81997e(a), will require further development of the
record.

(Doc. 28 at 6) The magistrate judge further states that Defendants’ Heck' defense

Is premature and not proper in a motion to dismiss. (Doc. 28 at 7-8)

2. The magistrate judge has failed to consider the case of Bryant v. Rich,
530 F.3d 1368 (11th Cir. 2008). As Bryant was recently explained:

Bryant v. Rich, 530 F.3d 1368 (11th Cir. 2008), relied on by the
district court. In Bryant, this Court concluded that the district court
properly resolved factual disputes in granting a motion to dismiss
based on failure to exhaust administrative remedies. 530 F.3d at
1377.  Specifically, the Bryant Court explained that “[b]ecause
exhaustion of administrative remedies is a matter in abatement and not
generally an adjudication on the merits, an exhaustion defense ... is
not ordinarily the proper subject for a summary judgment; instead, it
should be raised in a motion to dismiss, or treated as such if raised in a
motion for summary judgment.” Id. at 1375-76 (quotation marks
omitted). The Bryant Court treated Rule 12(b) motions regarding
exhaustion of nonjudicial remedies as similar to motions regarding
jurisdiction and venue in that “[e]xhaustion of administrative remedies
1s a matter in abatement, and ordinarily does not deal with the merits.”
Id. at 1374 (quotation marks and brackets omitted). In those types of
Rule 12(b) motions, “it is proper for a judge to consider facts outside
of the pleadings and to resolve factual disputes so long as the factual
disputes do not decide the merits and the parties have sufficient
opportunity to develop a record.” Id. at 1376 (footnotes omitted).

Tillery v. U.S. Dept. of Homeland Security, No. 10-11657, 2010 WL 4146149, at

*3 (11th Cir. Oct. 22, 2010) (Exh. A). Thus, contrary to the magistrate judge’s

! Heck v. Humphrey, 512 U.S. 477 (1994).
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R&R, the Court has the authority to resolve all matters in abatement, such as
exhaustion, in a motion to dismiss.

3. Also, a Heck-bar defense is analogous to a failure to exhaust defense.
Neither dismissal for failure to exhaust nor dismissal under Heck is an adjudication

on the merits. Mitchell v. Jackson, No. 2:10-CV-13483, 2010 WL 3906304

(E.D.Mich. Sept. 30, 2010) (“When a prisoner’s civil rights claim is barred by the
Heck doctrine, the appropriate course for a federal district court is to dismiss the
claim for lack of subject matter jurisdiction pursuant to Federal Rule of Civil
Procedure 12(h)(3), rather than to dismiss the complaint with prejudice as being
frivolous, because the former course of action is not an adjudication on the merits
and would allow the prisoner to reassert his claims if his conviction or sentence is

latter invalidated.”) (Exh. B). Both defenses are bars to an inmate filing suit and

both are essentially a subject-matter jurisdiction issue for the court. See Esensoy v.
McMillan, No. 06-12580, 2007 WL 257342 (11th Cir. Jan. 31, 2007) (affirming
district court’s dismissal of suit for lack of subject-matter jurisdiction, but for the

alternative reason of being Heck-barred) (Exh. C); Felgar v. Burkett, 328 Fed.

App’x 107 (3rd Cir. 2009) (same) (Exh. D); Mendia v. City of Wellington, 10-

1132-MLB, 2010 WL 4513408 (D.Kan. Nov. 02, 2010) (accepting defendants’
argument in a Rule 12(b)(1) motion that plaintiff’s claims were Heck-barred thus

depriving court of subject-matter jurisdiction) (Exh. E). As noted by the Supreme
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Court, exhaustion is a precursor to filing suit. Woodford v. Ngo, 548 U.S. 81, 85

(2006). Under Heck,

to recover damages for an unconstitutional conviction or
Imprisonment a § 1983 plaintiff must prove that the conviction or
sentence has been reversed on direct appeal, expunged by executive
order, declared invalid by an authorized state tribunal, or called into
question by a federal court's issuance of a writ of habeas corpus.

Crow v. Penry, 102 F.3d 1086, 1087 (10th Cir. 1996). “The purpose behind Heck

Is to prevent litigants from using a 8§ 1983 action, with its more lenient pleading
rules, to challenge their conviction or sentence without complying with the more

stringent exhaustion requirements for habeas actions.” Butler v. Compton, 482

F.3d 1277, 1279 (10th Cir. 2007) (citing Muhammad v. Close, 540 U.S. 749

(2004) (per curiam)). Heck also requires an inmate to have a disciplinary report
(“DR”) overturned prior to bringing a civil rights claims if the civil rights claim

would shed doubt on the DR. Edwards v. Balisok, 520 U.S. 641, 648 (1997);

Wilkinson v. Dotson, 544 U.S. 74, 81-82 (2005); Harden v. Pataki, 320 F.3d 1289,

1294-95 (11th Cir. 2003). Thus, for both defenses a motion to dismiss is the
appropriate vehicle to challenge an inmate’s ability to file a civil rights action. In
both instances a court may allow the record to be developed and thereafter act as
fact-finder to determine the threshold issue of whether the inmate’s suit may be

maintained. Bryant, supra.
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4, In Chambers v. Johnson, 372 Fed. App’x 471, 473 (5th Cir. Mar. 30,

2010) (Exh. F), the Fifth Circuit Court of Appeals noted, without disapproval, that
the magistrate judge had acted as fact-finder in defendant’s Heck-bar defense
raised in a motion to dismiss.

5. Thus, the defenses of failure to exhaust and Heck are properly raised
In a motion to dismiss under Rule 12(b)(1), Fed.R.Civ.P. Further, under Bryant,
the Court may accept evidence and act as a fact-finder to resolve threshold issues
that may deprive the Court of subject-matter jurisdiction.

CONCLUSION

Defendants request the district court judge remand the case to the magistrate
with instructions to develop the record before making recommendations as to
whether the Plaintiff’s suit passes both the prerequisite of exhaustion and the
hurdle of Heck. If not, the Court lacks subject-matter jurisdiction making
Plaintiff’s attempted amendment futile and, thus, requiring the case to be dismissed
without prejudice. Finally, Defendants ask the court stay Plaintiff’s premature
discovery requests (Doc. 31) until after the amended complaint is answered (i.e.,

after the motions to dismiss and response in opposition for leave to amend are
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resolved by final order of this Court), if such an answer is necessary after
resolution of the motions. 2
Respectfully submitted,

BILL MCCOLLUM
ATTORNEY GENERAL

/s/ Lance Eric Neff

Lance Eric Neff

Assistant Attorney General

Florida Bar Number 26626

Office of the Attorney General

The Capitol, PL-01

Tallahassee, Florida 32399-1050

(850) 414-3300 - Telephone

(850) 488-4872 - Facsimile

Email: Lance.Neff@myfloridalegal.com

2 The relevant documents concerning Defendants’ defenses of failure to exhaust and Heck
are already in Plaintiff’s possession. He filed his grievances and is given a copy of all filed
grievances. (See, e.g., Doc. 1 at 33-50) Plaintiff also has copies of the relevant DR documents
as can be seen in the exhibits to his initial complaint. (Doc. 1 at 29-31) Thus, no discovery is
required concerning these defenses.
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CERTIFICATE OF SERVICE

| hereby certify that on November 19, 2010, | electronically filed the
foregoing document with the Clerk of the Court using CM/ECF. 1 also certify that
the foregoing document is being served this day on all counsel of record or pro se
parties identified on the attached Service List in the manner specified, either via
transmission of Notices of Electronic Filing generated by CM/ECF or in some
other authorized manner for those counsel or parties who are not authorized to
receive electronically Notices of Electronic Filing.

/sl Lance Eric Neff
LANCE ERIC NEFF

SERVICE LIST
CHRISTOPHER ALSOBROOK versus SGT. ALVARADO, et al.,
Case No.: 10-22183-CV-KING/WHITE
United States District Court, Southern District of Florida

Christopher Alsobrook, DC# D09876
Suwannee C.I.

5964 U.S. Highway 90

Live Oak, FL 32060

PRO SE

Service by Mail

/s/ Lance Eric Neff
LANCE ERIC NEFF
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United States Court of Appeals,
Eleventh Circuit.
Johane TILLERY, Plaintiff-Appellant,
v.

UNITED STATES DEPARTMENT OF HOME-
LAND SECURITY, Janet Napolitano, Secretary,
Defendant-Appellee.

No. 10-11657
Non-Argument Calendar.

Oct. 22, 2010.

Background: Employee brought Title VII civil
rights action against federal agency alleging she
was denied transfer and terminated in retaliation for
complaining of sexual harassment. The United
States District Court for the Southemn District of
Florida, granted agency's motion to dismiss for fail-
ure to exhaust administrative remedies. Employee
appealed.

Holding: The Court of Appeals held that the dis-
trict court could consider evidence outside the
pleadings, and make findings of fact, in considering
the motion to dismiss.
Affirmed.

West Headnotes
[1] Federal Civil Procedure 170A €~>1831
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170AXI Dismissal
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170AXI(B)5 Proceedings
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170Ak1832 k. Matters Considered
in General. Most Cited Cases
District court could consider evidence outside the
pleadings, and make findings of fact, in considering
motion to dismiss for failure to exhaust administrat-
ive remedies, in Title VII civil rights action brought
by employee against federal agency alleging she
was denied transfer and terminated in retaliation for
complaining of sexual harassment; facts relating to
whether employee exhausted administrative remed-
ies did not bear on merits of her retaliation claim,
and employee clearly had sufficient opportunity to
develop, and did develop, a record. Civil Rights Act
of 1964, § 701, 42 U.S.C.A. § 2000e et seq.

[2] Civil Rights 78 €~>1513

78 Civil Rights

781V Remedies Under Federal Employment Dis-
crimination Statutes

78k1512 Exhaustion of Administrative Rem-
edies Before Resort to Courts
78k1513 k. In General. Most Cited Cases

Exhausting administrative remedies is a prerequis-
ite to a federal employee's filing an employment
discrimination action under Title VIL Civil Rights
Act of 1964, § 701, 42 U.S.C.A. § 2000e et seq.
Arthur T. Schofield, Arthur T. Schofield, P.A.,
West Palm Beach, FL, for Plaintiff-Appellant.
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Lisa Rubio, Laura Thomas Rivero, Anne R. Schultz
, U.S. Attorney Office, Miami, FL, Steven R. Petri,
Assistant U.S. Attorney, U.S.  Attorney's Office,
Fort Lauderdale, FL, Jeffrey Sloman U.S. Attorney,
West Palm Beach, FL, Defendant-Appellee.

Appeal from the United States District Court for the
Southern District of Florida. D.C. Docket No.
9:09-cv-80572-KAM.

Before CARNES, HULL and FAY, Circuit Judges.

PER CURIAM:

*]1 Johane Tillery appeals the district court's order
dismissing her complaint raising retaliation claims
under Title VII for failure to exhaust administrative
remedies.FN! After review, we affirm.

L. BACKGROUND

A, Title VII Complaint

Plaintiff Johane Tillery (“Tillery”) worked as a
transportation security officer for the Transporta-
tion Security Administration (“TSA”), an agency
within the Department of Homeland Security
(“DHS”), at the Palm Beach International Airport
(“PBIA”). In February 2006, Tillery complained
that her manager, Larry Davis, had sexually har-
assed her. As a result Davis was transferred from
PBIA.

In March 2006, Tillery requested a transfer to an
airport in Tucson, Arizona. On April 13, 2006, her
request was approved. However, on May 5, 2006,
after the Arizona facility spoke to Tillery's PBIA
supervisors, Tillery was told that she could not
transfer to the Arizona facility. On June 7, 2006,
Tillery was terminated. Tillery's complaint alleged
that her PBIA supervisors gave false information to
the Arizona facility in retaliation for her sexual har-
assment complaint against Davis and later termin-
ated her in retaliation, too.
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B. Motion to Dismiss

DHS filed a pre-answer motion to dismiss pursuant
to Federal Rule of Civil Procedure 12(b). DHS's
motion argued that Tillery failed to exhaust her ad-
ministrative remedies because she did not contact
TSA's Equal Employment Office (“EEO”) within
45 days of the allegedly discriminatory action, as
required by agency regulations. See 29 C.F.R. §
1614.105(a)(1) (requiring a federal employee who
believes she has been discriminated against to
“initiate contact with a Counselor within 45 days of
the date of the matter alleged to be discriminatory
or, in the case of personnel action, within 45 days
of the effective date of the action”).”™2 DHS con-
tended, infer alia, that (1) the first alleged retaliat-
ory act occurred on May 5, 2006; (2) the 45-day no-
tification period expired on June 19, 2006; and (3)
Tillery did not contact an EEO counselor until July
12, 2006, 23 days after the 45-day period expired.
DHS further contended Tillery never contacted an
EEO Counselor about the allegedly retaliatory ter-
mination. DHS submitted exhibits, including: (1) an
EEO Counselor's Report; (2) declarations of EEO
officials; (3) Tillery's formal EEO complaint; and
(4) the DHS's final agency decision dismissing her
formal EEO complaint as untimely under the regu-
lations.

Tillery responded, attaching her affidavit and docu-
ments. Tillery contended that the 45-day notifica-
tion period was equitably tolled because, after she
was placed on leave on May 8, 2006, she could
contact an EEO Counselor only by phone and her
repeated calls over a three- or four-week period
were not returned. See 29 C.F R. § 1614.105(a)(2)
(requiring agency to extend the 45-day period
where “despite due diligence” claimant “was pre-
vented by circumstances beyond his or her control
from contacting the counselor within the time lim-
its”). Tillery's affidavit stated that, while on leave,
she made calls three or four times per week over a
25- to 30-day period until July 11, 2006, when she
finally received a return call. Tillery argued that (1)
evidence of her efforts to contact the EEO Coun-
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selor created a genuine issue of material fact that
only a jury should decide, and (2) her letter, dated
May 30, 2006, to Pete Garcia, the Federal Security
Director, within the 45-day period satisfied the
EEO Counselor contact requirement.

*2 In reply, DHS filed additional documents, in-
cluding the declaration of Janet White, an EEO
manager, describing the EEO's process for handling
telephone calls. White averred that the EEO main-
tained a 24-hour hotline that employees could call
to leave messages regarding EEO concerns. The
EEO's protocol was to return messages within 24
hours. Each day, an assigned EEO counselor would
check the hotline voicemail, record the information
on an “incoming-case spreadsheet,” return the call
and then supplement the entry on the spreadsheet
with information obtained during the telephone
conversation. It was contrary to the EEO's mission
and business practice to delete messages without re-
sponding to them, fail to return calls or inaccurately
record dates of contact with the complainants. The
EEO's incoming-case spreadsheet indicated that
Tillery's only call to TSA's EEO was on July 11,
2006, which was returned on July 12, 2006.

C. District Court's Notice

On February 9, 2010, the district court notified the
parties that it was considering DHS's motion to dis-
miss. The district court advised that it was guided
by Bryant v. Rich, 530 F.3d 1368 (11th Cir.2008),
which directs the district court to resolve factual
disputes as to exhaustion of administrative remed-
ies on a motion to dismiss if (1) the factual disputes
do not decide the merits of the claims and (2) the
parties have had sufficient opportunity to develop
the record. Id. at 1376. The district court noted that
the parties had filed exhibits, including affidavits.
The “district court gave Tillery ten days to submit
any additional evidence in opposition to DHS's mo-
tion to dismiss.

D. Tillery's Supplemental Brief
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Tillery then submitted a supplemental brief and
more evidence, including: (1) Tillery's affidavit; (2)
copies of emails; and (3) deposition transcripts of
TSA supervisors at the Tucson airport who handled
Tillery's transfer request. Tillery's brief argued that
DHS reconsidered her transfer request and ulti-
mately denied it on May 29, 2006, making her July
11, 2006 telephone contact with the EEO office
timely.

E. District Court's Dismissal Order

On March 10, 2010, the district court granted
DHS's motion to dismiss. Again citing Bryant v.
Rich, the district court reiterated that it could con-
sider the parties' evidence as to exhaustion of ad-
ministrative remedies on a motion to dismiss and
was not required to convert the motion to a sum-
mary judgment motion. The district court con-
cluded that “whether Tillery timely initiated an ad-
ministrative review of her claim, or if not, whether
the time should be tolled, do not go to the merits.
Therefore the Court will resolve these questions at
this stage.”

After reviewing the evidence, the district court
found that: (1) Tillery first contacted the EEO
counselor on July 11, 2006 and complained that the
April 24, 2006 transfer denial was retaliatory; (2) it
was “highly unlikely that Tillery made any initial
contact with TSA's [EEO office] other than the con-

- tact recorded on the incoming-case spreadsheet” on

July 11, 2006; (3) there was “no credible evidence”
supporting Tillery's claim in her “self-serving affi-
davit” that she had attempted to call the EEO office
three to four times a week over a 25 or 30 day peri-
od or that her only way to contact the EEO office
was by telephone. Accordingly, the district court
concluded that there was no basis to equitably toll
the 45-day limitation period.

*3 The district court also concluded that Tillery's
May 30, 2006 letter to Pete Garcia, sent within the
45-day period, did not satisfy the notification re-
quirement because Garcia was not connected to the
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EEO process and Tillery's letter did not express an
intent to begin the EEO process. The district court
further found that Tillery never filed a formal com-
plaint charging retaliatory termination. Thus, the
district court concluded that Tillery failed to ex-
haust administrative remedies as to both her claim
for retaliatory denial of her transfer request and her
claim for retaliatory termination. Tillery appealed.

IL DISCUSSION

On appeal, Tillery does not challenge the merits of
the district court's ruling that she failed to exhaust
administrative remedies. Rather, Tillery argues only
that, in ruling on DHS's motion to dismiss, the dis-
trict court erred in resolving factual disputes.

We start with our precedent in Bryant v. Rich, 530
F.3d 1368 (11th Cir.2008), relied on by the district
court. In Bryant, this. Court concluded that the dis-
trict court properly resolved factual disputes in
granting a motion to dismiss based on failure to ex-
haust administrative remedies. 530 F.3d at 1377.
Specifically, the Bryant Court explained that
“[blecause exhaustion of administrative remedies is
a matter in abatement and not generally an adjudic-
ation on the merits, an exhaustion defense ... is not
ordinarily the proper subject for a summary judg-
ment; instead, it should be raised in a motion to dis-
miss, or treated as such if raised in a motion for
summary judgment.” Id at 1375-76 (quotation
marks omitted). The Bryamt Court treated Rule
12(b) motions regarding exhaustion of nonjudicial
remedies as similar to motions regarding jurisdic-
tion and venue in that “[e]xhaustion of administrat-
ive remedies is a matter in abatement, and ordinar-
ily does not deal with the merits.” Id at 1374
(quotation marks and brackets omitted). In those
types of Rule 12(b) motions, “it is proper for a
judge to consider facts outside of the pleadings and
to resolve factual disputes so long as the factual
disputes do not decide the merits and the parties
have sufficient opportunity to develop a record.” Id.
at 1376 (footnotes omitted).
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[1] Here, both prongs of Bryant are satisfied. First,
the facts relating to whether Tillery exhausted ad-
ministrative remedies do not bear on the merits of

- her retaliation claims. Second, Tillery clearly had

sufficient opportunity to develop, and did develop,
a record. Accordingly, under Bryant, the district
court did not err by acting as the factfinder as to
when Tillery first contacted the EEQ counselor and
whether she had made earlier unsuccessful attempts
to do so.

We reject Tillery's argument that Bryant is applic-
able only to motions to dismiss under the Prison
Litigation Reform Act's (“PLRA™) exhaustion re-
quirement, 42 U.S.C. § 1997¢(a). Although the
source of the exhaustion requirement in Bryant was
the PLRA, Bryamt relied upon general principles
that: (1) a matter in abatement, even if non-
jurisdictional, such as exhaustion of administrative
remedies is appropriately raised in a Rule 12(b)
motion to dismiss, and (2) a district court can re-
solve a factual dispute in ruling on that Rule 12(b)
motion to dismiss so long as it does not adjudicate
the merits of the claim and the plaintiff has had an
opportunity to develop the record. See id. at 1374-76.

*4 [2] Like the PLRA's exhaustion requirement, ex-
hausting administrative remedies under Part 1614
of the Code of Federal Regulation is a prerequisite
to a federal employee's filing an employment dis-
crimination action under Title VII. See Crawford v.
Babbitt, 186 F.3d 1322, 1326 (11th Cir.1999)
(concluding that exhausting administrative remed-
ies is a jurisdictional prerequisite to filing Title VII
action). Thus, the general principles relied upon in
Bryant apply equally to DHS's motion to dismiss
Tillery's Title VII retaliation claims on exhaustion
grounds.

Tillery relies upon Stewart v. Booker T. Washington
Insurance, in which this Court reversed a district

~ court’s decision that the plaintiff failed to file her

statutory charge of discrimination with the EEOC
within 180 days of her termination, as required by
42 U.S.C. § 2000e-5(e)(1). 232 F.3d 844, 846 (11th
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Cir.2000). The Stewart Court stressed that Title
VII's statutory filing period does not begin to run
until the employee receives “unequivocal notice of
the adverse employment decision.” Id at 849
(quotation marks omitted). The Stewart Court first
concluded that the May 1997 statements of the de-
fendant employer's president, Kirkwood Balton, to
all employees that the company's primary assets
were being sold and that the company would “try to
hire them, or ... pay them four months' severance
pay” were not sufficient to start the time clock run-
ning on the 180-day statutory period. Id. (omission
in original). We pointed out that although Balton's
statements gave the plaintiff employee reason “to
suspect that she might be terminated,” this was not
a statement that plaintiff was “actually being ter-
minated.” Jd. We also pointed out that plaintiff had
filed an uncontradicted affidavit stating that she
was never told she was terminated until November
1997. Id.

The Stewart Court concluded that the district court
erred in holding Balton's statements were sufficient
to start the 180-day period and in disregarding the
plaintiff's affidavit testimony that she was never
told she was terminated until November 1997. Id. at
849-50. The district court in Stewart had converted
a motion to dismiss into a motion for summary
judgment and had applied the Rule 56 summary
judgment standard. /d. at 848. This Court reviewed
the district court's decision under only the Rule 56
standard. Id. The Stewart Court stated that it must
accept the plaintiff's affidavit as true in the Rule
56(c) summary judgment context and that her affi-
davit created a factual issue of when she was noti-
fied of her termination. Id at 850. The Stewart
Court did not mention “exhaustion of administrat-
ive remedies” at all or whether exhaustion is prop-
erly raised and resolved under Rule 12(b). For this
reason, Stewart did not address the Rule 12(b)-
exhaustion issue presented in Bryamt and in this
case too. Stewart does not require us to reverse the
district court here.

*5 In sum, in ruling on DHS's Rule 12(b) motion to
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dismiss based solely on exhaustion of administrat-
ive remedies and not on the merits of Tillery's
claims, the district court did not err in considering
evidence outside the pleadings or in making fact
findings as to exhaustion. Accordingly, we affirm
the district court's order dismissing Tillery's com-
plaint for failure to exhaust administrative remedies
with her EEO counselor before filing suit. ¥

AFFIRMED.

FNI1. Civil Rights Act of 1964, § 701 et
seq., as amended by Civil Rights Act of
1991, § 104 et seq., 42 U.S.C. § 2000¢ et
seq. (“Title VII”).

FN2. Under Part 1614, an employee of a
federal agency must first consult an EEO
Counselor in an effort to “informally re-
solve the matter.” 29 C.F.R. § 1614.105(a).
At the end of this informal consultation,
the employee may file a formal complaint
with the agency within fifteen days, trig-
gering the agency's obligation to conduct
an investigation. 29 C.F.R. § 1614.106(a)-
(b), (e)(2). The agency is required to dis-
miss a formal complaint if the employee
failed to comply with the time limits for
informally consulting with the EEO Coun-
selor or for filing the formal complaint. 29
C.FR. § 1614.107(a)(2). The employee
then has the right to appeal the agency's
dismissal of the formal complaint. See 29
C.F.R. § 1614.106(e)(1).

FN3. Because Tillery did not appeal the
merits of the district court's ruling that she
failed to exhaust administrative remedies,
she has abandoned this issue. See Marek v.
Singletary, 62 F.3d 1295, 1298 n. 2 (11th
Cir.1995).

C.A.11 (Fla.),2010.
Tillery v. U.S. Dept. of Homeland Security
Slip Copy, 2010 WL 4146149 (C.A.11 (Fla.))

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx?sv=Split&prft=HTMLE&fn=_top&mt=...

11/19/2010



Case 1:10-cv-22183-JLK Document 32-1 Entered on FLSD Docket 11/19/2010 PR3&@8f 95

Page 6

Slip Copy, 2010 WL 4146149 (C.A.11 (Fla.))
(Not Selected for publication in the Federal Reporter)
(Cite as: 2010 WL 4146149 (C.A.11 (Fla.)))

END OF DOCUMENT

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

http ://web2.westlaw.corh/print/printstremn._aspx?sv=Split&prft=HTMLE&fn=_top&mt=. . 11/19/2010



Pa
Case 1:10-cv-22183-JLK Document 32-1 Entered on FLSD Docket 11/19/2010 Pag

Westlaw,

Slip Copy, 2010 WL 3906304 (E.D.Mich.)
(Cite as: 2010 WL 3906304 (E.D.Mich.))

Only the Westlaw citation is currently available.

United States District Court,
E.D. Michigan,
Southern Division.

Virgil MITCHELL, Plaintiff,
V.

William JACKSON, Defendant.
No. 2:10-CV-13483.

Sept. 30, 2010.

ORDER OF SUMMARY DISMISSAL
ROBERT H. CLELAND, District Judge.

*1 Plaintiff Virgil Mitchell, a state inmate currently
incarcerated at the Lakeland Correctional Facility
in Coldwater, Michigan, has filed a pro se civil
rights complaint pursuant to 42 U.S.C. § 1983.
Plaintiff is proceeding without prepayment of the
filing fee in this action under 28 U.S.C. §
1915(a)(1). After careful consideration, the court
summarily dismisses the complaint.

1. BACKGROUND

In his complaint, Plaintiff alleges that on April 28,
2001, he was drrested and charged with “assault
with intent to commit robbery.” Plaintiff was actu-
ally charged with assault with intent to rob while
armed but convicted by a jury in the Wayne County
Circuit Court of the lesser included offense of as-
sault with intent to rob while unarmed. Plaintiff
was sentenced to ten to fifteen years in prison.™!
Plaintiff claims that Defendant, the arresting officer
in this case, arrested Plaintiff for this offense, even
though Plaintiff had informed him at the time of his
arrest that he was innocent. Plaintiff further claims
that Defendant used a false statement in the original
felony complaint to charge Plaintiff with this crime.
Plaintiff seeks monetary damages and any other re-
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lief that the court or the jury wishes to grant.
Plaintiff remains incarcerated for this conviction. 2

FN1. The court obtained this information
from Westlaw. See People v. Mitchell, No.
247130, 2004 WL 1635845 (Mich.Ct.App.
July 22, 2004).

FN2. The court obtained this information
from the Michigan Department of Correc-
tions' Offender Tracking Information Sys-
tem (OTIS), of which this court is permit-
ted to take judicial notice. See Ward v.
Wolfenbarger, 323 F.Supp.2d 818, 821 n. 3
(E.D.Mich.2004).

II. STANDARD

Civil rights complaints filed by a pro se prisoner
are subject to the screening requirements of 28
U.S.C. § 1915(e}2). Brown v. Bargery, 207 F.3d
863, 866 (6th Cir.2000). Section 1915(e)(2) re-
quires district courts to screen and to dismiss com-
plaints that are frivolous, that fail to state a claim
upon which relief can be granted, or that seck mon-
etary relief from a defendant who is immune from
such relief. 28 U.S.C. § 1915(e)(2); McGore v.
Wigglesworth, 114 F.3d 601, 604 (6th Cir.1997). A
complaint is frivolous and subject to sua sponte dis-
missal under § 1915(e) if it lacks an arguable basis
in either law or fact. Neitzke v. Williams, 490 U.S.
319, 325 (1989). A plaintiff fails to state a claim
upon which relief may be granted, when, construing
the complaint in a light most favorable to the
plaintiff and accepting all the factual allegations as
true, the plaintiff undoubtedly can prove no set of
facts in support of his claims that would entitle him
to relief. Sistrunk v. City of Strongsville, 99 F.3d
194, 197 (6th Cir.1996); Cline v. Rogers, 87 F.3d
176, 179 (6th Cir.1996); Wright v. MetroHealth
Med. Ctr., 58 F.3d 1130, 1138 (6th Cir.1995).

In addition, “a district court may, at any time, dis-

EXHIBIT
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miss sua sponte a complaint for lack 6f subject-mat-
ter jurisdiction .pursuant to Rule 12(b)(1) of the
Federal Rules of Civil Procedure when the allega-
tions of a complaint are totally implausible, attenu-
ated, unsubstantial, frivolous, devoid of merit, or no
longer open to discussion.” Apple v. Glenn, 183
F.3d 477, 479 (6th Cir.1999) (citing Hagans v. Lav-
ine, 415 U.S. 528, 536-37 (1974)). -

I11. DISCUSSION

*2 Plaintiff's complaint is subject to dismissal for
several reasons.

First, to the extent that Plaintiff seeks monetary
damages arising from his criminal conviction, he
would be unable to obtain such damages absent a
showing that his criminal conviction has been over-
turned. To recover monetary damages for an al-
legedly unconstitutional conviction or imprison-
ment, a § 1983 plaintiff must prove that the convic-
tion or sentence was reversed on direct appeal, ex-
punged by executive order, declared invalid by a
state tribunal, or called into question by the issu-
ance of a federal writ of habeas corpus. Heck v.
Humphrey, 512 U.S. 477, 486-87 (1994). Because
Plaintiff does not allege that his conviction has
been overturned, expunged, or called into question
by a writ of habeas corpus, his allegations relating
to his criminal prosecution, conviction, and incar-
ceration against the defendant fail to state a claim
for which relief may be granted and must, there-
fore, be dismissed. See Adams v. Morris, 90 F.
App'x 856, 858 (6th Cir.2004); Dekoven v.. Bell,
140 F.Supp.2d 748, 756 (E.D.Mich.2001); see also
Scheib v. Grand Rapids Sheriffs Dep't, 25 F. App'x
276, 277 (6th Cir.2001) (state inmate's § 1983
claim that fabricated police records influenced
charges brought against him would affect validity
of his still-standing conviction, and thus were
barred by the Heck rule). Moreover, although
Plaintiff was not convicted of the original assault
with intent to rob while armed charge, Plaintiff's
conviction on the lesser included offense of assault
with intent to rob while unarmed precludes him
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from maintaining a § 1983 action against Defend-
ant, because his complaint would call into question
the validity of that conviction. See Barnes v.
Wright, 449 F.3d 709, 716-17 (6th Cir.2006).

To the extent that Plaintiff is seeking to have his
criminal conviction vacated or set aside in this civil
rights action, the civil rights complaint is subject to
dismissal. Where a state prisoner is challenging the
very fact or duration of his physical imprisonment
and the relief that he seeks is a determination that
he is entitled to immediate release or a speedier re-
lease from that imprisonment, his sole federal rem-
edy is a petition for a writ of habeas corpus. Preiser
v. Rodriguez, 411 U.S. 475, 500 (1973). A plaintiff
cannot seek injunctive relief relating to his criminal
conviction in a § 1983 action. Nelson v. Campbell,
541 U.S. 637, 643 (2004). Instead, “ § 1983 must
yield to the more specific federal habeas statute,
with its attendant procedural and exhaustion. re-
quirements, where an inmate seeks injunctive relief
challenging the fact of his conviction or the dura-
tion of his sentence.” Id.

To the extent that Plaintiff asks the court to reverse -
his criminal conviction, his complaint would sound
in habeas corpus, and not under the civil rights stat-
ute. The current Defendant would not be the proper
respondent. See Urrutia v. Harrisburg County Po-
lice Dep't, 91 F.3d 451, 462 (3d Cir.1996) (citing to
Rule 2(a) of the Rules Governing § 2254 Cases).
The only proper respondent in a habeas case is the
habeas petitioner's custodian, which in the case of
an incarcerated habeas petitioner would be the
warden of the facility where the petitioner is incar-
cerated. See Edwards v. Johns, 450 F.Supp.2d 755,
757 (E.D.Mich.2006); see also Rule 2(a), Rules
Governing § 2254 Cases in the United States Dis-
trict Courts, 28 U.S.C. foll. § 2254,

*3 To the extent that Plaintiff is seeking to be re-
leased from custody, his action should have been
filed as a petition for a writ of habeas corpus and
not as a civil rights suit under § 1983. The court
will not, however, convert the matter to a petition
for a writ of habeas corpus. When a suit that should -
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have been brought under the habeas corpus statute E.D.Mich.,2010.

is prosecuted instead as a civil rights suit, it should Mitchell v. Jackson

not be “converted” into a habeas corpus suit and de- Slip Copy, 2010 WL 3906304 (E.D.Mich.)
cided on the merits. Pischke v. Litscher, 178 F.3d

497, 500 (7th Cir.1999). Instead, the matter should END OF DOCUMENT

be dismissed, leaving it to the prisoner to decide
whether to refile it as a petition for a writ of habeas
corpus. Id. The court cannot treat Plaintiff's com-
plaint as an application for habeas corpus relief be-
cause the court has no information that Plaintiff has
exhausted his state court remedies, as required by
28 U.S.C. § 2254(b)-(c), to obtain federal habeas
relief. See Parker v. Phillips, 27 F. App'x 491, 494
(6th Cir.2001). Moreover, any habeas petition
would be subject to dismissal because Plaintiff has
failed to name the appropriate state official as the
respondent. See Clemons v. Mendez, 121 F.Supp.2d
1101, 1102 (E.D.Mich.2000). Finally, Heck clearly
directs a federal district court to dismiss a civil
rights complaint which raises claims that attack the
validity of a conviction; it does not direct a court to
construe the civil rights complaint as a habeas peti-
tion. See Murphy v. Martin, 343 F.Supp.2d 603,
610 (E.D.Mich.2004).

When a prisoner's civil rights claim is barred by the
Heck doctrine, the appropriate course for a federal
district court is to dismiss the claim for lack of sub-
ject matter jurisdiction pursuant to Federal Rule of
Civil Procedure 12(h)(3), rather than to dismiss the
complaint with prejudice as being frivolous, be-
cause the former course of action is not an adjudic-
ation on the merits and would allow the prisoner to
reassert his claims if his conviction or sentence is
latter invalidated. See Murphy, 343 F.Supp.2d at
609. Therefore, because the court is dismissing
Plaintiff's § 1983 complaint under Heck, the dis-
missal will be without prejudice. See, e.g., Finley v.
Densford, 90 F. App'x 137, 138 (6th Cir.2004).

IV. CONCLUSION
IT IS ORDERED that the Plaintiffs Complaint

[Dkt. # 1] is DISMISSED WITHOUT PREJU-
DICE.
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United States Court of Appeals,
Eleventh Circuit.
George C. ESENSOY, Plaintiff-Appellant,
v.
H.W. Bucky McMILLAN, Sue Bell Cobb, Pamela
W. Baschab, Greg Shaw, A. Kelli Wise, individu- -
ally and in their capabilities as justices of the
Alabama Court of Criminal Appeals, Defendants-
Appellees.
No. 06-12580
Non-Argument Calendar.

Jan. 31, 2007.
George C. Esensoy, Huntsville, AL, pro se.

John M. Porter, Cheairs M. Porter, Office of the At-
torney General, Montgomery, AL, for Defendants-
Appellees.

Appeal from the United States District Court for the
Middle District of Alabama. D.C. Docket No.
05-01063-CV-W-N. '

Before EDMONDSON, Chief Judge, ANDERSON
and BIRCH, Circuit Judges.

PER CURIAM:

*1 George Esensoy (“Appellant”), a state prisoner

proceeding pro se, appeals the district court's dis-
missal for lack of subject matter jurisdiction of his

25

Page 1

42 U.S.C. § 1983 civil complaint seeking declarat-
ory and injunctive relief. Although the district court
may have applied the Rooker-Feldman ™ doc-
trine prematurely, we affirm the district court's dis-

-missal because Appellant's claims are barred under

Heck v. Humphrey, 114 S.Ct. 2364 (1994).

FN1. The Rooker-Feldman doctrine gener-
ally “provides that federal courts, other
than the United States. Supreme Court,
have no authority to review the final judg-
ments of state courts.” Siegel v. LePore,
234 F.3d 1163, 1172 (11th Cir.2000).

Appellant was convicted of trafficking cocaine in
Alabama state court and received a sentence of 30
years' imprisonment. On direct appeal, the Alabama
Court of Criminal Appeals affirmed the conviction,
and the Supreme Court of Alabama denied certior-
ari. Appellant later filed a petition for relief in the
state trial court,™ claiming his criminal indict-
ment was defective because it did not include the
term “unlawfully,” which Appellant argues is an es-
sential element of his crime. After the state trial
court denied the petition, Appellant appealed to the
Alabama Court of Criminal Appeals, which. af-
firmed the denial of the petition and later denied
Appellant's application for rehearing.™ The Su-
preme Court of Alabama then denied Appellant's
certiorari on 11 November 2005.

FN2. Appellant filed an Ala. R.Crim. P. 32
Post-Conviction Petition for Relief from
Judgment or Sentence and a Motion for an
Evidentiary Hearing, both of which the
state trial court denied.

FN3. The Alabama Court of Criminal Ap-
peals determined that because the language
of the indictment tracked the language of
the trafficking statute, the indictment was
therefore valid.

Eight days earlier, on 3 November 2005, Appellant
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filed a pro se § 1983 action in federal district court
against the five judges of the Alabama Court of
Criminal Appeals (“Defendants™), alleging that the
judges (1) “committed perjury and obstruction of
justice” by not correctly identifying Appellant's ar-
gument on appeal; and (2) conspired to violate Ap-
pellant's due process rights by failing to declare that
the term “unlawfully” was a necessary element of
his crime that should have been included in the in-
dictment.”™ The district court adopted the report
of the magistrate judge, which recommended that
the district court dismiss Appellant's complaint sua
sponte on two grounds: (1) lack of subject matter
jurisdiction under the Rooker-Feldman doctrine;
and (2) judicial immunity. ™ After an independ-
ent review, the district court determined that it
lacked subject matter jurisdiction under the Rooker-
Feldman doctrine and dismissed the complaint with
prejudice.

FN4. In Appellant's complaint, he seeks
(1) a declaration that Defendants violated
his due process rights; (2) a declaration
that “unlawfully” is an essential element of
his offense; and (3) injunctive relief en-
titing him to an evidentiary hearing in
state court to prove that failure to include
the term “unlawfully” in his indictment de-
prived the state court of jurisdiction to
render judgment.

FNS5. Because Appellant did not ask for
damages, judicial immunity protects De-
fendants in this case only to the extent Ap-
pellant requests injunctive relief. In Pulli-
am v. Allen, 104 S.Ct. 1970 (1984), the Su-
preme Court concluded that judicial im-
munity is not a bar to demands for injunct-
ive relief against state judges. Congress ab-
rogated Pulliam, however, by passing the
Federal Courts Improvement Act, Pub.L.
No. 104-317, 110 Stat. 3847 (1996), which
amended § 1983 to provide that “in any ac-
tion brought against a judicial officer for
an act or omission taken in such officer's
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judicial capacity, injunctive relief shall not
be granted unless a declaratory decree was
violated or declaratory relief was unavail-
able.” Because Appellant specifically re-
quests declarative relief, judicial immunity
protects the Defendants only from Appel-
lant's request for injunctive relief. But §
1983 does not explicitly bar Appellant's re-
quest for declarative relief.

We review a district court's determination that it
lacks subject matter jurisdiction de movo. Singleton
v. Apfel, 231 F.3d 853, 856 (11th Cir.2000).

We are inclined to believe that dismissal is improp-
er under the Rooker-Feldman doctrine. But Appel-
lant's claims are barred by Heck v. Humphrey, 114
S.Ct. 2364 (1994), and we affirm on that basis. In
Heck, the Supreme Court concluded that in a §
1983 action, if a judgment in favor of a state pris-
oner “would necessarily imply the invalidity of his
conviction or sentence ... the complaint must be
dismissed unless the [prisoner] can demonstrate
that the conviction or sentence has already been in-
validated.” Heck, 114 S.Ct. at 2372.7¢ We have
said that “declaratory or injunctive relief claims
which are in the nature of habeas corpus claims-i.e.,
claims which challenge the validity of the
claimant's conviction or sentence and seek release-
are simply not cognizable under § 1983.” Abella v.
Rubino, 63 F.3d 1063, 1066 (11th Cir.1995).77

FN6. Although the plaintiff in Heck sought
only damages, the Supreme Court has said
that dismissal under the principles an-
nounced in Heck may be appropriate re-
gardless of the kind of relief sought.
Wilkinson v. Dotson, 125 S.Ct. 1242, 1248
(2005).

FN7. In Abella, we applied Heck to a Bi-
vens claim against federal judges and offi-
cials for conspiracy to convict and con-
cluded that a judgment in favor of the pris-
oner would necessarily imply that the pris-
oner's conviction was invalid. Abella, 63
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