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APPEAL, CASREF, PAW

U.S. District Court

Southern District of Florida (Miami)
CIVIL DOCKET FOR CASE #: 1:07-cv-22617-UU

Williams v. Scott et al
Assigned to: Judge Ursula Ungaro

Referred to: Magistrate Judge Patrick A. White

Case: 1:05-cv-21271-UU
(Case in other court: 10-12075-BB

Cause: 42:1983 State Prisoner Civil Rights

Plaintiff
Craig Williams

V.
Defendant

Jeff Scott
Officer

Defendant

Patrick Byrd
Officer

Defendant

John Doe

Officer
TERMINATED: 10/26/2009

Defendant

Date Filed: 10/04/2007

Jury Demand: DPefendant

Nature of Suit: 550 Prisoner: Civil
Rights

Jurisdiction: Federal Question

represented by Craig Williams

No. 990650

Florida Civil Commitment Center
13619 SE Highway 70

Arcadia, FL 34266

ppp
PRO SE

represented by Bernard Pastor

Dade County Attorney's Office
[11 N'W 1st Street

Suite 2810

Miami, FI. 33128-1993
305-375-5151

Fax: 375-5634

Email: pastor@miamidade.gov
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Bernard Pastor

{See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
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John Doe
Sgt.
TERMINATED: 10/26/2009

Defendant

Miami-Dade County Correction &
Rehabilitation Department

TERMINATED: 01/16/2008

Defendant

Humberto Jimenez

Officer

Defendant

Jose M. Rios
c/O
TERMINATED: 10/19/2009

Defendant

David B. Abbott
/0
TERMINATED: 10/19/2009

Defendant
Spissinger

Captain
TERMINATED: 10/26/2009

Defendant
John Brosnihan

Captain
TERMINATED: 10/26/2009
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represented by Bernard Pastor
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Kathleen Mary Savor
Office of the Attorney General
110 SE 6 Street
10th Floor
Fort Lauderdale, FL 33301
(954) 712-4600
Fax: (954) 712-4700
Email:
kathleen.savor@myfloridalegal.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Kathleen Mary Savor
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Adriana Mihaela Jisa
Purdy Jolly Giuffreda & Barranco PA
2455 E Sunrise Boulevard
Suite 1216
Fort Lauderdale, FI. 33304
954-462-3200X109
Fax: 462-3861
Email: Adriana@purdylaw.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Adriana Mihaela Jisa
(See above for address)
LEAD ATTORNEY
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ATTORNEY TO BE NOTICED

Defendant

Flores represented by Adriana Mihaela Jisa

C/0 (See above for address)

TERMINATED: 10/26/2009 LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Defendant

Rick Harry

TERMINATED: 10/26/2009

Defendant

Teion L. Wells Harrison

PhD

TERMINATED: 10/23/2009

Defendant

Roderick L. Hall represented by Kathleen Mary Savor

PhD (See above for address)

TERMINATED: 10/19/2009 LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Defendant

Lucy D. Hadi

TERMINATED: 10/23/2009

Date Filed

Docket Text

10/04/2007

[

RE-FILED COMPLAINT Under The Civil Rights Act, 42 USC 1983, against
all defendants, filed by Craig Williams. (Ifp motion pending.)(caw) (Entered:
10/04/2007)

10/04/2007

AFFIDAVIT of Indigency, signed by Craig Williams. (caw) (Entered:
10/04/2007)

10/04/2007

Clerks Notice Referring Case to Magistrate Judge Patrick A. White. (caw)
(Entered: 10/04/2007)

10/16/2007

[

ORDER permitting plaintiff to proceed without prepayment of filing fee but
establishing debt to clker of $350.00 and granting 2 plaintiff's motion to
proceed in forma pauperis.Signed by Magistrate Judge Patrick A. White on
10/11/07.(tw) (Entered: 10/16/2007)

10/16/2007

R

ORDER OF INSTRUCTIONS TO PRO SE CIVIL RIGHTS
LITIGANT.Signed by Magistrate Judge Patrick A. White on 10/11/07.(tw)
{Entered; 10/16/2007}

11/19/2007

|aN

PRELIMINARY REPORT OF MAGISTRATE JUDGE re 1 Complaint filed
by Craig Williams. Recommending 1) the defendants Scott, Sergeant Doe and

https://ecf.flsd.uscourts.gov/cgi-bin/DktRpt.pl7355992268136999-L 560 0-1 11/4/10
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PTDC be dismissed as parties to this action pursuant to 28 U.S.C. 1915(e)(2)
(B)(i1), for failure to state a claim upon which relief can be granted; 2)the
claims of denial of the free exercise of religion and the Fourteenth
Amendment claims be dismissed pursuant to 28 U.S.C. 1915(e)(2)(B)(ii), for
failure to state aclaim upon which relief can be granted; and 3)the claims
concerning excessive use of force against the defendants Byrd and Officer
Doe remain pending, in their individual capacities. Objections to R&R due by
12/4/2007.Signed by Magistrate Judge Patrick A. White on 11/15/07.(tw)
(Entered: 11/19/2007)

11/19/2007

[~

ORDER RE SERVICE OF PROCESS REQUIRING PERSONAL SERVICE
UPON AND INDIVIDUAL.The United States Marshal shall serve a copy of
the complaoy and appropriate summons upon: Officer Byrd, Pretrial
Detention Cewnter, 1321 N.W. 13TH Street, Miami, Florida 33125.Signed by
Magistrate Judge Patrick A. White on 11/15/07.(tw) (Entered: 11/19/2007)

11/21/2007

oo

MOTION Request for Service of Summons on Defendants at corrected
Address or Motion to refile Complaint by Craig Williams. (ail) (Entered:
11/26/2007)

11/30/2007

NO

Summons Issued as to Byrd. (br) (Entered: 11/30/2007)

12/03/2007

=

AMENDED ORDER RE SERVICE OF PROCESS REQUIRING
PERSONAL SERVICE UPON AND INDIVIDUAL. The United States
Marshal shall serve a copy of the complaint and appropriate summons upon:
Officer Byrd, Miami-Dade County Corrections & Rehabilitation Department,
8660 West Flagler Street, Miami, FL. 33144-2036.Signed by Magistrate Judge
Patrick A. White on 11/30/07.(tw) (Entered: 12/03/2007)

12/04/2007

[y
Ju—

MOTION for Demand for Discovery of Internal Affairs Investigation
Disposition and Official Records by Craig Williams. Responses due by
12/18/2007 (ail) (Entered: 12/04/2007)

12/04/2007

12

Plaintiff's Objection to 6 Preliminary Report and MOTION for Leave to File
Amended Civil Rights Complaint by Craig Williams. (ail} (Entered:
12/04/2007)

12/04/2007

FIRST AMENDED COMPLAINT , filed by Craig Williams.(ail) (Entered:
12/04/2007)

12/06/2007

14

investigation, deposition and official records. (DE#11). It appears highly
unlikely that the plaintiff is entitled to this discovery. The defendants shall
file a response on or before December 17,2007, This is a paperless order.
Signed by Magistrate Judge Patrick A. White on 12/07/07. (c¢z) (Entered:
12/06/2007)

12/06/2007

Set/Reset Deadlines as to 11 MOTION for Discovery. Responses due by
12/17/2007. (Per 14 ) (wc) (Entered: 12/07/2007)

12/20/2007

MOTION for clarification 14 Order on Motion for Discovery, by Craig
Williams. Responses due by 1/7/2008 (ail) (Entered: 12/21/2007)

12/21/2007

https://ecf.flsd.uscourts.gov/cgi-bin/DkiRpt.pl7355992268136999-1, 560 0-1
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UPON AN INDIVIDUAL.The Umted StatesMarshal shall serve a copy of the
complaint and appropriate summon supon:Signed by Magistrate Judge
Patrick A. White on 12/20/07.(tw) (Entered: 12/21/2007)

12/21/2007 17

SUPPLEMENTAL REPORT OF MAGISTRATE JUDGE. Objections to
R&R due by 1/8/2008.Signed by Magistrate Judge Patrick A. White on
12/20/07.(tw) (Entered: 12/21/2007)

12/27/2007 18

ORDER granting in part 15 Motion for Clarification, the defendants were
ordered to respond to the plaintiff's discovery motion on or before December
17. 2007. No response has been filed. The time is extended to on or before
January 4, 2008. Failure to respond to the Court Order may result in a
telephonic conference. This is a paperless order. Signed by Magistrate Judge
Patrick A. White on 12/27/07. (cz) (Entered: 12/27/2007)

12/27/2007

Set/Reset Deadlines as to 11 MOTION for Discovery. Responses due by
1/4/2008. (Per 15 ) (we) (Entered: 12/28/2007)

01/07/2008 19

WRITTEN OBJECTIONS to 17 Supplemental Report and Recommendations
by Craig Williams. (1k) (Entered: 01/08/2008)

01/11/2008 20

SCHEDULING ORDER: Final Pretrial Conference set for 9/5/2008 09:30
AM in Miami Division before Senior Judge James Lawrence King. Jury Trial
set for 10/20/2008 09:30 AM in Miami Division before Senior Judge James
Lawrence King. Calendar Call set for 10/16/2008 02:00 PM in Miami
Division before Senior Judge James Lawrence King. Motions due by
7/7/2008.Signed by Judge James Lawrence King on 1/11/08.(chl} (Entered:
(1/11/2008)

01/11/2008 21

NOTICE of Filing Discovery: First Interrogatories and Request for
Production of Documents by Craig Williams.(ls) (Entered: 01/14/2008)

01/11/2008 22

NOTICE of Filing Discovery: First Request for Production of Documents by
Craig Williams.(ls) (Entered: 01/14/2008)

(01/11/2008

Set/Reset Deadlines: Discovery due by 7/2/2008. Pretrial Stipulation due by
8/29/2008. (See 20 ) (wc) (Entered: 01/14/2008)

01/14/2008 23

SCHEDULING ORDER: Final Pretrial Conference set for 9/5/2008 09:30
AM in Miami Division before Senior Judge James Lawrence King. Jury Trial
set for 10/20/2008 09:00 AM in Miami Division before Senior Judge James
Lawrence King. Calendar Call set for 10/16/2008 02:00 PM in Miami
Division before Senior Judge James Lawrence King. All hearings are held in
Courtroom II, Eleventh Floor. Discovery due by 7/2/2008. Motions due by
7/7/2008. Pretrial Stipulation due by 8/29/2008.Signed by Judge James
Lawrence King on 1/14/2008.(jw) (Entered: 01/14/2008)

(1/14/2008 24

ORDER denying as moot 11 Motion for Discovery. Review of this case
reveals service has not yet been accomplished upon any of the named
defendants. Therefore all discovery requests are premature at this time. The
US Marshal has been ordered to complete and file returns of service upon
defendants Scott and Byrd by separate order. This is a paperless order. Signed
by Magistrate Judge Patrick A. White on 1/15/08. (cz) (Entered: 01/14/2008)

https://ecf.flsd.uscourts.gov/cgi-bin/DktRpt.pl7355992268136999-L._560 0-1
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01/15/2008

25
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ORDER TO U.S. MARSHAL TO COMPLETE SERVICE INCLUDING
FILING OF RETURNS IN AN EXPEDITED FASHION. The Marshal shall
forthwith comply with the order regrding service previously entered in this
case.Signed by Magistrate Judge Patrick A. White on 01/15/08.(tw) (Entered:
01/15/2008)

01/16/2008

26

SUMMONS Returned Executed by Craig Williams. Byrd served on
1/14/2008, answer due 2/4/2008. (tb) (Entered: 01/16/2008)

01/16/2008

ORDER AFFIRMING REPORT AND RECOMMENDATIONS re: 17
Report and Recommendations and dismissing defendant Miami-Dade County
Corrections and Rehabilitation department.Signed by Judge James Lawrence
King on 1/15/08.(1k) (Entered: 01/16/2008)

01/18/2008

Summons Returned Unexecuted as to Officer Byrd. (ail) (Entered:
(11/18/2008)

(11/22/2008

ORDER OF PLAINTIFF. The plaintiff shall file and address for Defendant
Byrd, and/or more specific information to identify him, including his first
name, or risk his dismissal from this case.Signed by Magistrate Judge Patrick
A. White on 01/22/08.(tw) (Entered: 01/22/2008)

01/28/2008

Notice of Undeliverable Mail re 20 Scheduling Order,, 24 Order on Motion
for Discovery, US Mail returned for: Officer Byrd (jw) (Entered: 01/28/2008)

01/30/2008

MOTION for Extension of Time to provide the full names and address of the
defendants by Craig Williams. (tb) (Entered: 01/31/2008)

01/30/2008

NOTICE of filing subpoena duces tecum by Craig Williams (tb) (Entered:
01/31/2008)

01/31/2008

32

SECOND ORDER TO U.S. MARSHAL TO COMPLETE SERVICE
INCLUDING FILING OF RETURNS IN AND EXPEDITED FASHION.
Signed by Magistrate Judge Patrick A. White on 1/31/08.(tw) (Entered:
01/31/2008)

02/01/2008

33

ORDER granting 30 Motion for Extension of Time to File more specific
addresses to on or before 2/25/08, or risk dismissal. This is a paperless order.
Signed by Magistrate Judge Patrick A. White on 2/1/08. (cz) Modified text on
2/4/2008 (wc). (Entered: 02/01/2008)

02/11/2008

(8
N

Summeons Issued as to Scott. (br) (Entered: 02/11/2008)

02/25/2008

3

MOTION to request Extension of Time on motion for enlargement of time to
provide the full names and address of the defendants by Craig Williams. (tb)
(Entered: 02/27/2008)

02/28/2008

36

ORDER granting 35 Motion for Extension of Time to File names and
addresses of defendants to on or before March 17, 2008. This is a paperless
order. Signed by Magistrate Judge Patrick A. White on 02/28/08. (cz)
(Entered: 02/28/2008)

03/12/2008

Summons Returned Unexecuted by Craig Williams as to Scott. (tb) (Entered:
03/13/2008)

https://ecf.flsd.uscourts.gov/cgi-bin/DktRpt.pl?355992268136999-1. 560 (-1
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03/17/2008 38

MOTION for Leave to File/Issue Subpoena Duces Tecum by Craig Williams.
(Is) (Entered: 03/18/2008)

03/20/2008 39

ORDER denying 38 Motion for Leave to File subpeonas duces tecum to
obtain the investigative file from internal affairs, based upon the plaintiff's
complaint. It is the responsibility of the plaintiff to obtain subpoenas and
arrange for the payment and service of these subpoenas. This is a paperless
order.Signed by Magistrate Judge Patrick A. White on 03/20/08. (cz)
(Entered: 03/20/2008)

03/21/2008 40

SUPPLEMENTAL ORDER TO PLAINTIFF. Signed by Magistrate Judge
Patrick A. White on 03/20/08.(tw) (Entered: 03/21/2008)

04/10/2008 41

MOTION for an Order Directing the Clerk to Issue Subpoena Duces Tecum
and for Service of Process of said Subpoena Duces Tecum by U.S. Marshal
by Craig Williams. (Is) Additional attachment(s) added on 4/15/2008 (Is).
(Entered: 04/11/2008)

04/10/2008 42

EXHIBITS by Craig Williams re: 41 MOTION for an Order Directing the
Clerk to Issue Subpoena Duces Tecum and for Service of Process of said
Subpoena Duces Tecum by U.S. Marshal filed by Craig Williams,. Related
document: 41 MOTION for an Order Directing the Clerk to Issue Subpoena
Duces Tecum and for Service of Process of said Subpoena Duces Tecum by
U.S. Marshal filed by Craig Williams,.(Is) (Entered: 04/11/2008)

04/14/2008 43

SUPPLEMENT to 41 MOTION for an Order Directing the Clerk to Issue
Subpoena Duces Tecum and for Service of Process of said Subpoena Duces
Tecum by U.S. Marshal by Craig Williams. (Is} (Entered: 04/15/2008)

04/18/2008 44

SWORN AFFIDAVIT of Indigency signed by : Craig Williams. re 41
MOTION for an Order Directing the Clerk to Issue Subpoena Duces Tecum
and for Service of Process of said Subpoena Duces Tecum by U.S. Marshal
by Craig Williams. (Is) (Entered: 04/21/2008)

04/22/2008 45

ORDER granting in part and denying in part 4] Motion; The motion for
subpoenas is granted; The Clerk Shall forthwith send the plaintiff two blank
subpoenas signed by the Clerk of Court; the motion for Marshal service is
denied.Signed by Magistrate Judge Patrick A. White on 4/22/08. (br)
(Entered: 04/23/2008)

04/29/2008 46

ORDER OF TRANSFER to the calendar of the Honorable Ursula Ungaro-
Benages for all further proceedings.Signed by Judge James Lawrence King
on 4/3/2008 and by Judge Ursula Ungaro on 4/28/2008.(1s) (Entered:
04/30/2008)

04/29/2008 47

Case Assigned to Judge Ursula Ungaro. Judge James Lawrence King no
longer assigned to the case. (Is) (Entered: 04/30/2008)

07/21/2008 48

(VACATED PER DE 55) REPORT OF MAGISTRATE JUDGE.
Recommending It now appears that the plaintiff has abandoned this lawsuit
and it is therefore recommended that the case be dismissed for lack of
prosecution. Objections to R&R due by 8/7/2008. Signed by Magisirate Judge
Patrick A. White on 07/19/08. (tw) Modified text on 11/14/2008 (dm).

https://ecf flsd.uscourts.gov/cgi-bin/DktRpt.pl?355992268136999-1._560 (-1 11/4/10
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(Entered: 07/21/2008)

07/29/2008 49

ORDER denying 12 Motion for Leave to File an amended complaint to add
back in defendants for whom it has been recommended that they be
dismissed. This is a paperless order.. Signed by Magistrate Judge Patrick A.
White on 07/29/08. (cz) (Entered: 07/29/2008)

08/04/2008 30

MOTION for Reconsideration re 48 REPORT AND
RECOMMENDATIONS Recommending It now appears that the plaintiff has
abandoned this lawsuitand it is therefore recommended that the case be
dismissed for lackof prosecution. by Craig Williams. (Is) (Entered:
08/04/2008)

08/04/2008 51

ALTERNATIVE OBJECTION to 48 Report and Recommendations by Craig
Williams. (Is) (Entered: 08/04/2008)

08/04/2008 52

SECOND AMENDED COMPLAINT, filed by Craig Williams.(Is) (Entered:
08/05/2008)

08/15/2008 33

MOTION for Leave to File Third Amended Complaint by Craig Williams.
(Is) (Entered: 08/20/2008)

10/09/2008 54

ORDER REFERRING MOTION: 53 MOTION for Leave to File filed by
Craig Williams, 52 Second Amended Complaint. Motions referred to
Magistrate Judge Patrick A. White. Signed by Judge Ursula Ungaro on
10/9/2008. (Is) (Entered: 10/10/2008)

11/13/2008 55

ORDER OF MAGISTRATE JUDGE vacating 48 Report and
Recommendations.; denying as moot 50 Motion for Reconsideration. Signed
by Magistrate Judge Patrick A. White on 11/13/2008. (tw) (Entered:
11/13/2008)

11/13/2008 56

REPORT OF MAGISTRATE JUDGE. Recommending that the Motion for
Leave 1) the Second Amended Complaint [DE# 52] be the Operative
Complaint; 2)Count 1 proceed against the defendants Scott, Byrd,
Doe,Brosnihan, Spissinger and Flores in their individual capacities; 3)Count 2
proceed only as to the claim of retaliation inviolation of the First Amendment
against the defendants Hall and Harry, in their individual capacities; 4) The
claim in Count 2 alleging denial of the free exercise of religion be dismissed
pursuant to 28 U.S.C. §1915(e)(2)B)(ii), for failure to state a claim upon
which relief can be granted; 5)Count 3 proceed against the defendants Rios,
Abbott and Jimenez, in their individual capacities; 6) The remaining counts,
claims not specifically enumerated in any count and the defendants Miami-
Dade County, PTDC, Harrison and Hadi7 be dismissed pursuant to 28
U.S.C.§1915(e)}(2)(B)(ii), for failure to state a claim upon which relief can be
grantedto File Third Amended Complaint [DE# 53] be denied. Objections to
R&R due by 12/1/2008. Signed by Magistrate Judge Patrick A. White on
11/13/2008. (tw) (Entered: 11/13/2008)

11/13/2008 57

ORDER RE SERVICE OF PROCESS REQUIRING PERSONAL SERVICE
UPON INDIVIDUALS. The United States Marshal shall serve a copy of the
complaint and appropriate summons upon: Officer Jeff Scott, Officer Patrick
Byrd and Officer Humberto Jimenez located at:Pretrial Detention Center,

https://ect.flsd.uscourts.gov/cgi-bin/DktRpt.pl7355992268136999-L._560 0-1 11/4/10
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1321 N.W. 13th Street, Miami, FL 33125; Officer Jose M. Rios and Officer
David B. Abbott located at: DeSoto Correctional Institution, 13617 SE
Highway 70, Arcadia, FL 34266-7800; Captain Spissinger, Captain John
Brosnihan and Officer Flores located at: Florida Civil Commitment Center,
13613 S.E. Highway 70, Arcadia, FL 34266-7829; Rick Harry, Liberty
Behavorial Healthcare Corporation, 401 E. City Avenue, Suite 820 Bala
Cynwd, PA 19004-1155 and Roderick L. Hall, Ph.D., Florida Department of
Children and Families, 1317 Winewood Boulevard, Tallahassee, FL 32399-
0700. Signed by Magistrate Judge Patrick A. White on 11/13/2008. (tw)
(Entered: 11/13/2608)

11/20/2008

Summons Issued as to David B. Abbott. (br) (Entered: 11/21/2008)

11/20/2008

Summons Issued as to John Brosnihan. (br) (Entered: 11/21/2008)

11/20/2008

Summons Issued as to Patrick Byrd. (br) (Entered: 11/21/2008)

11/20/2008

Summons Issued as to Flores. (br) (Entered: 11/21/2008)

11/20/2008

Summons Issued as to Roderick L. Hall. (br) (Entered: 11/21/2008)

11/20/2008

Summons Issued as to Rick Harry. (br) (Entered: 11/21/2008)

11/20/2008

Summons Issued as to Humberto Jimenez., (br) (Entered: 11/21/2008)

11/20/2008

Summons Issued as to Jose M. Rios. (br) (Entered: 11/21/2008)

11/20/2008

Summons Issued as to Jeff Scoit. (br) (Entered: 11/21/2008)

11/20/2008

Summons Issued as to Spissinger. (br) (Entered: 11/21/2008)

11/26/20608

MOTION for Extension of Time to File Response 56 Magistrate Report by
Craig Williams. (cgs) (Entered: 12/01/2008)

12/01/2008

ORDER Affirming Magistrate Judge's Report, ADOPTING REPORT AND
RECOMMENDATIONS. Signed by Judge Ursula Ungaro on 11/30/2008.
(cqs) (Entered: 12/01/2008)

12/01/2008

Case Reopened (Case was terminated in error.) (wc) (Entered: 01/05/2009)

12/10/2008

Process Receipt and Return, SUMMONS (Affidavit) Returned Executed by
Craig Williams. Patrick Byrd served on 12/4/2008, answer due 12/24/2008.
(cqgs) (Entered: 12/10/2008)

12/10/2008

Process Receipt and Return, SUMMONS (Affidavit) Returned Executed by
Craig Williams. Jeff Scott served on 12/4/2008, answer due 12/24/2008. (cqs)
(Entered: 12/10/2008)

12/15/2008

72

SUMMONS (Affidavit) Returned Executed by Craig Williams. Humberto
Jimenez served on 12/10/2008, answer due 12/30/2008. (tb) (Entered:
12/15/2008)

12/17/2008

SUMMONS (Affidavit) Returned Executed by Craig Williams. Roderick L.
Hall served on 12/9/2008, answer due 12/29/2008. (cqs) (Entered:
12/17/2008)

https://ect.flsd.uscourts.gov/cgi-bin/DktRpt.pl 2355992268136999-1._560 0-1

11/4/10




CM/ECF - Live Database - flsd

12/24/2008

74
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MOTION for Extension of Time to File, MOTION for Extension of Time to
File Response as to 52 Amended Complaint by Humberto Jimenez, Jeff Scott,
Patrick Byrd. (Attachments: # 1 Text of Proposed Order)(Pastor, Bernard)
(Entered: 12/24/2008)

12/26/2008

75

ORDER granting 74 Motion for Extension of Time to Respond to the second
amended complaint. Responses due by 1/12/2009. This is a paperless order..
Signed by Magistrate Judge Patrick A. White on 12/26/2008. (cz) (Entered:
12/26/2008)

12/30/2008

77

Summons (Affidavit) Returned Unexecuted by Craig Williams as to Rick
Harry. (ail) (Entered: 01/02/2009)

12/31/2008

Defendant Hall's ANSWER and Affirmative Defenses to Amended
Complaint with Jury Demand by Roderick L. Hall.(Savor, Kathleen)
(Entered: 12/31/2008)

01/05/2009

SCHEDULING ORDER: PRETRIAL PROCEEDINGS WHEN PLAINTIFF
IS PROCEEDING PRO SE. Amended Pleadings due by 5/18/2009.
Discovery due by 5/4/2009. Joinder of Parties due by 5/18/2009. Motions due
by 6/8/2009.. Signed by Magistrate Judge Patrick A. White on 1/5/2009. (tw)
(Entered: 01/05/2009)

01/06/2009

ORDER that the plaintiff shall supply the Court with a current address for
defendant Rick Harry or risk dismissal of this defendant from the case. The
plaintiff must obtain the defendants correct address through the discovery
process as detailed in the Federal Rules of Civil Procedure.. Signed by
Magistrate Judge Patrick A. White on 1/6/2009. (dm) (Entered: 01/07/2009)

01/12/2009

ANSWER and Affirmative Defenses to Amended Complaint with Jury
Demand by Humberto Jimenez, Jeff Scott, Patrick Byrd.(Pastor, Bernard)
(Entered: 01/12/2009)

01/13/2009

SUMMONS (Affidavit) Returned Executed by Craig Williams. David B.
Abbott served on 12/30/2008, answer due 1/20/2009. (cgs) (Entered:
01/13/2009)

01/13/2009

SUMMONS (Affidavit) Returned Executed by Craig Williams. Jose M. Rios
served on 12/30/2008, answer due 1/20/2009. (cqs) (Entered: 01/13/2009)

01/13/2009

SUMMONS (Affidavit) Returned Executed by Craig Williams. Spissinger
served on 12/30/2008, answer due 1/20/2009. (cgs) (Entered: 01/13/2009)

01/13/2009

SUMMONS (Affidavit) Returned Executed by Craig Williams. John
Brosnihan served on 12/30/2008, answer due 1/20/2009. {(cgs) (Entered:
01/13/2009)

01/13/2009

SUMMONS (Affidavit) Returned Executed by Craig Williams. Flores served
on 12/30/2008, answer due 1/20/2009. (cqs) (Entered: 01/13/2009)

01/15/2009

MOTION to Appoint Counsel Where Exceptional circumstances Exist. by
Craig Williams. Responses due by 2/2/2009 (cgs) (Entered: 01/15/2009)

01/16/2009

hitps://ect.flsd.uscourts.gov/cgi-bin/DktRpt.pl?355992268136999-L_560 0-1
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Amended complaint granted nunc pro tunc; the Answer is timely filed;
denying 86 Motion to Appoint Counsel without prejudice. This is a paperless
order.. Signed by Magistrate Judge Patrick A. White on 1/15/2009. (cz)
(Entered: 01/16/2009)

01/20/2009

Defendants Spissinger, Brosnihan and Flores’ ANSWER and Affirmative
Defenses to Amended Complaint by Spissinger, John Brosnihan, Flores.(Jisa,
Adriana) (Entered: 01/20/2009)

01/21/2009

NOTICE of Attorney Appearance by Adriana Mihaela Jisa on behalf of
Spissinger, John Brosnihan, Flores (Jisa, Adriana) (Entered: 01/21/2009)

01/22/2009

90

Defendant's MOTION for Extension of Time to File Response as to 52
Amended Complaint by Jose M. Rios, David B. Abbott. (Savor, Kathleen)
(Entered: 01/22/2009)

01/23/2009

91

ORDER granting 90 Motion for Extension of Time to Respond re 90
Defendant's MOTION for Extension of Time to File Response as to 52
Amended Complaint Responses due by 2/11/2009. This is a paperless order..
Signed by Magistrate Judge Patrick A. White on 1/23/2009. (cz) (Entered:
01/23/2009)

01/28/2009

ANSWER and Affirmative Defenses to Amended Complaint by David B.
Abbott.(Savor, Kathleen) (Entered: 01/28/2009)

01/28/2009

ANSWER and Affirmative Defenses to Amended Complaint by Jose M.
Rios.(Savor, Kathleen) (Entered: 01/28/2009)

02/25/2009

MOTION to Take Deposition from Craig Williams by Jose M. Rios, David B.
Abbott, Roderick L.. Hall. (Savor, Kathleen) (Entered: (2/25/2009)

02/26/2009

ORDER granting 94 Motion to Take Deposition from Craig Williams. This is
an unrepresented plaintiff, and the defendants shall govern themselves
accordingly. The plainttff shall be provided with a copy of the deposition.
This is a paperless order.. Signed by Magistrate Judge Patrick A. White on
2/26/2009. (cz} (Entered: 02/26/2009)

03/04/2009

NOTICE to Take Deposition of Craig Williams by Jose M. Rios, David B.
Abbott, Roderick L. Hall.(Savor, Kathleen) (Entered: 03/04/2009)

03/04/2009

Re-NOTICE to Take Deposition of Craig Williams by Jose M. Rios, David B,
Abbott, Roderick L. Hall.(Savor, Kathleen) Modified text on 3/5/2009 (tas).
(Entered: 03/04/2009)

03/25/2009

ORDER denying as moot 68 Motion for Extension of Time to Respond.
Signed by Judge Ursula Ungaro on 3/25/2009. (tas) (Entered: 03/26/2009)

04/15/2009

‘\D
D

NOTICE of Change of Address by Craig Williams (tas) (Entered:
04/16/2009)

05/01/2009

[y
=
Lo

MOTION for Extension of Time to File Response fo Discovery Requests by
Humberto Jimenez, Jeff Scott, Patrick Byrd. (Attachments: # 1 Text of
Proposed Order)(Pastor, Bernard) (Entered: 05/01/2009)

05/04/2009

https://ect.flsd.uscourts.gov/cgi-bin/DktRpt.pl7355992268136999-L._560 0-1
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ORDER granting 100 Motion for Extension of Time to Respond to discovery
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to on or before 5/18. FURTHERMORE all dates in the pre-trial scheduling
order are extended for thirty days from the dates entered in that order. This is
a paperless order.. Signed by Magistrate Judge Patrick A. White on 5/4/2009.

(cz) (Entered: 05/04/2009)

06/15/2009

102

MOTION to Modify or Extend Pretrial Scheduling Order by Craig Williams.
(mg) (Entered: 06/16/2009)

06/24/2009

103

ORDER OF MAGISTRATE JUDGE granting 102 Motion for Extension of
Time to Complete Discovery. All dates in the Scheduling Order [DE# 78] are
extended an additional 60 days from the extended dates set forth in the May
4, 2009 order [DE# 101]. Signed by Magistrate Judge Patrick A. White on
6/24/2009. (tw) (Entered: 06/24/2009)

07/01/2009

ORDER AFFIRMING the Magistrate Judges PRELIMINARY REPORT 6 .
Signed by Judge Ursula Ungaro on 7/1/09. (mr1) (Entered: 07/02/2009)

07/27/2009

EMERGENCY MOTION for Service of Process of Pro Se Subpoena Duces
Tecum by Craig Williams. Responses due by 8/13/2009 (dj) (Entered:
07/28/2009)

07/29/2009

106

ORDER denying 105 Motion to Appoint Special Process Server. It is the
plaintiff's responsibility to obtain service of subpoenas. This is a paperless
order.. Signed by Magistrate Judge Patrick A. White on 7/29/2009. (cz)
(Entered: 07/29/2009)

08/12/2009

p—
~1

MOTION for Extension of Time by Craig Williams. (dj) (Entered:
08/12/2009)

08/13/2009

—
[=e]

ORDER REFERRING MOTION: 107 MOTION for Extension of Time to
File filed by Craig Williams Motions referred to Magistrate Judge Patrick A.
White. Signed by Judge Ursula Ungaro on 8/13/2009. (cqs) (Entered:
08/14/2009)

08/17/2009

109

ORDER denying 107 Motion for Extension of Time to File objections. The
plaintiff had time to file his objections and any objections filed would be
without merit. The parties are cautioned that the dates in the pre-trial
scheduling order have passed and the case does not appear ready for trial. The
Court will entertain motions for extensions of time if necessary and if cause is
demonstrated. This is a paperless order.. Signed by Magistrate Judge Patrick
A. White on 8/17/2009. (cz) (Entered: 08/17/2009)

(8/20/2009

110

OBJECTION to Magistrate Judge's 106 Order for Appointment of Special
Process Server by Craig Williams. (dj) (Entered: 08/24/2009)

08/27/2009

ORDER extending Discovery due by 9/15/2009, extending Dispositive
Motions due by 9/21/2009 and Pre-trial due by 09/28/09. Signed by
Magistrate Judge Patrick A. White on 8/27/2009. (tw) (Entered: 08/27/2009)

09/15/2009

Defendant's MOTION for Summary Judgment by Jose M. Rios, David B.
Abbott. Responses due by 10/2/2009 (Attachments: # 1 Exhibit)(Savor,
Kathieen) (Entered: 09/15/2009)

09/15/2009

https:/fecl.flsd.uscourts.gov/cgi-bin/DktRpt.pl?355992268136999-L 560 0-1

—
p—
[#8 ]

Defendant's MOTION for Summary Judgment by Roderick L.. Hall.
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Responses due by 10/2/2009 (Attachments: # 1 Exhibit){(Savor, Kathleen)
(Entered: 09/15/2009)

09/17/2009

ORDER OF INSTRUCTIONS TO PRO SE PLAINTIFF CONCERNING
RESPONSE TO MOTION FOR SUMMARY JUDGMENT. Signed by
Magistrate Judge Patrick A. White on 9/17/2009. (tw) (Entered: 09/17/2009)

09/17/2009

Set Deadlines as to 113 Defendant's MOTION for Summary Judgment, 112
Defendant's MOTION for Summary Judgment. Responses due by 10/6/2009
(dm) (Entered: 09/18/2009)

09/18/2009

MOTION for Extension of Time to File Motions for Summary Judgment by
Humberto Jimenez, Jeff Scott, Patrick Byrd. (Attachments: # 1 Text of
Proposed Order)(Pastor, Bernard) (Entered: 09/18/2009)

09/21/2009

116

ORDER granting 115 Motion for Extension of Time to File summary
judgment to on or before 9/25/09. This is a paperless order.. Signed by
Magistrate Judge Patrick A. White on 9/21/2009. (cz) (Entered: 09/21/2009)

09/21/2009

—
—
~J]

SUGGESTION OF DEATH as to Patrick Byrd by Humberto Jimenez, Jeff
Scott. (Pastor, Bernard) (Entered: 09/21/2009)

09/21/2009

Set Deadline: Dispositive Motion due by 9/25/2009. (dm) (Entered:
09/22/2009)

09/24/2009

—
—
=]

MOTION to Compel Defendant's Patrick Brvd, Jeff Scott and Humberto
Jimenez to Respond to Discovery Requests by Craig Williams. Responses due
by 10/13/2009 (mg) (Entered: 09/24/2009)

09/24/2009

—
[y
D

MOTION for Extension of Time to File Motions for Summary Judgment by
Humberto Jimenez, Jeff Scott. (Attachments: # 1 Text of Proposed Order)
(Pastor, Bernard) (Entered: 09/24/2009)

09/25/2009

—
o
je=]

ORDER denying, as untimely 118 Motion to Compel; granting 119 Motion
for Extension of Time to File up to and to and including September 30, 2009,
Signed by Magistrate Judge Patrick A. White on 9/25/2009. (tw) (Entered:
(19/25/2009)

09/25/2009

ORDER OF INSTRUCTIONS TO PRO SE PLAINTIFF CONCERNING
RESPONSE(S) TO MOTION(S) FOR SUMMARY JUDGMENT. '
( Responses due by 10/16/2009). Signed by Magistrate Judge Patrick A.
White on 9/25/2009. (tw) (Entered: 09/25/2009)

09/25/2009

MOTION For Voluntary Dismissal With Prejudice Regarding Defendants
Roderick Hall, Jose Rios and David Abbottt by Craig Williams. (dj} (Entered:
09/25/2009)

09/29/2009

STIPULATION of Dismissal With Prejudice to Defendants Brosnihan,
Spissinger and Flores by Spissinger, John Brosnihan, Flores, Craig Williams.
(Jisa, Adriana) (Entered: 09/29/2009)

09/30/2009

https://ect.flsd.uscourts.gov/cgi-bin/DktRpt.pl7355992268136999-1. 560 0-1

REPORT AND RECOMMENDATIONS on 42 USC 1983 case dismissing as
moot 113 Defendant's MOTION for Summary Judgment filed by Roderick L.
Hall; dismissing as moot 112 Defendant's MOTION for Summary Judgment
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filed by David B. Abbott, Jose M. Rios and granting 122 MOTION For
Voluntary Dismissal With Prejudice Regarding Defendants Roderick Hall,
Jose Rios and David Abbottt filed by Craig Williams. Objections to R&R due
by 10/19/2009. Signed by Magistrate Judge Patrick A. White on 9/29/2009.
(tw) (Entered: 09/30/2009)

Narrative Pre-trial Statement of by Craig Williams. (mg) (Entered:
09/30/2009)

MOTION for Summary Judgment and Incorporated Memorandum of Law by
Humberto Jimenez, Jeff Scott. Responses due by 10/19/2009 (Attachments: #
1 Exhibit Exhibit A, # 2 Exhibit Exhibit B, # 3 Exhibit Exhinit C)(Pastor,
Bernard) Modified text on 10/1/2009 (tas). (Entered: 09/30/2009)

L

09/30/2009 12

09/30/2009 12¢

1SN

10/02/2009 127 | ORDER OF INSTRUCTIONS TO PLAINTIFF RE DECEASED
DEFENDANT. Signed by Magistrate Judge Patrick A. White on 10/1/2009.
(tw) (Entered: 10/02/2009)

10/02/2009 128 | SUPPLEMENTAL REPORT AND RECOMMENDATIONS on 42 USC

1983 case re 124 REPORT AND RECOMMENDATIONS on 42 USC 1983
case re 113 Defendant's MOTION for Summary Judgment filed by Roderick
L. Hall, 112 Defendant's MOTION for Summary Judgment filed by David B.
Abbott, Jose M. Rios, 122 MOTION For Voluntary DismissREPORT AND
RECOMMENDATIONS on 42 USC 1983 case re 113 Defendant's MOTION
for Summary Judgment filed by Roderick L. Hall, 112 Defendant's MOTION
for Summary Judgment filed by David B. Abbott, Jose M. Rios, 122
MOTION For Voluntary DismissREPORT AND RECOMMENDATIONS
on 42 USC 1983 case re 113 Defendant's MOTION for Summary Judgment
filed by Roderick L. Hall, 112 Defendant's MOTION for Summary Judgment
filed by David B. Abbott, Jose M. Rios, 122 MOTION For Voluntary
Dismiss. Objections to R&R due by 10/22/2009. Signed by Magistrate Judge
Patrick A. White on 10/1/2009. (tw) (Entered: 10/02/2009)

10/02/2009 129 | ORDER vacating 128 Report and Recommendations. Signed by Magistrate

Judge Patrick A. White on 10/2/2009. (tw) (Entered: 10/02/2009}

10/02/2009 130 | ORDER STRIKING 127 Order. Signed by Magistrate Judge Patrick A. White
on 10/2/2009. (tw) (Entered: 10/02/2009)

10/05/2009 131 | AMENDED ORDER OF INSTRUCTIONS TO PLAINTIFF RE:
DECEASED DEFENDANT, AMENDED PRETRIAL STATEMENT, AND
RESPONSE. Signed by Magistrate Judge Patrick A. White on 10/5/2009.
(tw) (Entered: 10/05/2009)

AMENDED SUPPLEMENTAL REPORT AND RECOMMENDATIONS on
42 USC 1983 case re 124 REPORT AND RECOMMENDATIONS on 42
USC 1983 case re 113 Defendant's MOTION for Summary Judgment filed by
Roderick L. Hall, 112 Defendant's MOTION for Summary Judgment filed by
David B. Abbott, Jose M. Rios, 122 MOTION For Voluntary
DismissREPORT AND RECOMMENDATIONS on 42 USC 1983 case re
113 Defendant's MOTION for Summary Judgment filed by Roderick L. Hall,
112 Defendant's MOTION for Summary Judgment filed by David B. Abbott,
Jose M. Rios, 122 MOTION For Voluntary DismissREPORT AND

[
(8]
[

10/05/2009
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RECOMMENDATIONS on 42 USC 1983 case re 113 Defendant's MOTION
for Summary Judgment filed by Roderick L. Hall, 112 Defendant's MOTION
for Summary Judgment filed by David B. Abbott, Jose M. Rios, 122
MOTION For Voluntary Dismiss. Objections to R&R due by 10/23/2009.
Signed by Magistrate Judge Patrick A. White on 10/5/2009. (tw) (Entered:
10/05/2009)

10/13/2009 13

[

MOTION for Order Compelling Service Copies of Motions for Summary
Judgment and Notice of Suggestion of Death by Craig Williams. Responses
due by 10/30/2009 (mg) (Entered: 10/14/2009)

10/15/2009 134

ORDER denying 133 Motion to Compel and Instructions to Plaintiff. Signed
by Magistrate Judge Patrick A. White on 10/15/2009. (tw) (Entered:
10/15/2009)

[y
Ln

10/15/2009

Amended Pre-Trial Statement by Craig Williams. (mg) (Entered: 10/15/2009)

—
(78]
N

10/20/2009

ORDER AFFIRMING MAGISTRATE JUDGE'S REPORT for 124 and 132
Report and Recommendations. The Plaintiff's Motion for Voluntary
Dismissal of Defendants Hall, Rios, and Abbott is GRANTED. The Motions
for Summary Judgment by Rios and Abbott D.E. 112 and by Hall D.E. 113
shall be dismissed as moot. The suit shall remain pending as to the other
defendants in the case who were not previously dismissed. Signed by Judge
Ursula Ungaro on 10/19/09. (jc) (Entered: 10/20/2009)

10/26/2009 137

ORDER Affirming Magistrate Judge's 132 REPORT on 42 USC 1983 case re
124 REPORT AND RECOMMENDATIONS on 42 USC 1983 casere 113
Defendant's MOTION for Summary Judgment filed by Roderick L. Hall, 112
Defendant's MOTION for Summary Judgment filed by David B.REPORT
AND RECOMMENDATIONS on 42 USC 1983 case re 124 REPORT AND
RECOMMENDATIONS on 42 USC 1983 case re 113 Defendant's MOTION
for Summary Judgment filed by Roderick L. Hall, 112 Defendant's MOTION
for Summary Judgment filed by David BREPORT AND
RECOMMENDATIONS on 42 USC 1983 case re 124 REPORT AND
RECOMMENDATIONS on 42 USC 1983 case re 113 Defendant's MOTION
for Summary Judgment filed by Roderick L. Hall, 112 Defendant's MOTION
for Summary Judgment filed by David B.REPORT AND
RECOMMENDATIONS on 42 USC 1983 case re 124 REPORT AND
RECOMMENDATIONS on 42 USC 1983 case re 113 Defendant's MOTION
for Summary Judgment filed by Roderick L.. Hall, 112 Defendant's MOTION
for Summary Judgment filed by David B., 123 Stipulation of Dismissal filed
by John Brosnihan, Spissinger, Craig Williams, Flores, John Doe, Flores,
Rick Harry, Spissinger, John Brosnihan and John Doe terminated.. Signed by
Judge Ursula Ungaro on 10/23/2009. (mg) (Entered: 10/26/2009)

10/27/2009 13

ORDER Affirming 132 Magistrate Judge's REPORT. Signed by Judge Ursula
Ungaro on 10/27/2009. (mg) (Entered: 10/27/2009)

10/28/2009 139

NOTICE of Filing Discovery: Request for Admissions for Defendant Patrick
Byrd by Craig Williams.(mg) (Entered: 10/28/2009)

10/28/2009 14

https://ecf.fisd.uscourts.gov/cgi-bin/DktRpt.pl?355992268136999-1. 560 0-1

MOTION to Compel Defendant Patrick Bryd to Respond to Requests for
Admissions ( Responses due by 11/16/2009),Alternatively MOTION for
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Order Deeming the Requests Admitted by Craig Williams. (mg) (Entered:
10/28/2009)

10/29/2009

141

ORDER denying 140 Motion to Compel; denying 140 Motion. It appears that
plaintiff's request for admissions was served on the same day. The request
must go directly to the defendants and time allowed to respond. This is a
paperless order.. Signed by Magistrate Judge Patrick A. White on 10/29/2009.
(cz) (Entered: 10/29/2009)

10/30/2009

RESPONSE to 117 Suggestion of Death by Craig Williams. (mg) (Entered:
11/02/2009)

11/12/2009

Supplemental MOTION to Compel Defendants Byrd, Jimenez and Scott to
Produce Pre-trial Statement by Craig Williams. Responses due by
11/30/2009 (mg) (Entered: 11/12/2009)

11/12/2009

MOTION to Compel Defendant Patrick Bryd to Respond to Requests for
Admissions ( Responses due by 11/30/2009), MOTION for Reconsideration
by Craig Williams. (mg) (Entered: 11/12/2009)

11/16/2009

145

ORDER deferring ruling on 143 Motion to Compel; deferring ruling on 144
Motion to Compel; deferring ruling on 144 Motion for Reconsideration, the
defendants shall file a response to the plaintiff's motions. This is a paperless
order.. Signed by Magistrate Judge Patrick A. White on 11/16/2009. (¢z)
{Entered: 11/16/2009)

11/16/2009

—
=
~

MOTION for Extension of Time to File Response as to 126 MOTION for
Summary Judgment by Craig Williams. (tb) (Entered: 11/17/2009)

11/17/2009

RESPONSE in Opposition re 144 MOTION to Compel Defendant Patrick
Bryd to Respond to Requests for Admissions MOTION for Reconsideration
filed by Humberto Jimenez, Jeff Scott. (Pastor, Bernard) (Entered:
11/17/2009)

11/19/2009

148

ORDER granting 143 Motion to Compel the timely filing of pre-trial
statements; denying 144 Motion to Compel of Byrd who is deceased for the
reasons stated in the defendants response in opposition ; denying 144 Motion
for Reconsideration ; granting 147 plaintiff's Motion for Extension of Time to
Respond to motion for summary judgment re 144 ( Responses due by
12/3/2009). This is a paperless order.. Signed by Magistrate Judge Patrick A.
White on 11/19/2009. (cz) (Entered: 11/19/2009)

11/20/2009

—
=
Nl

MOTION for Continuance to Allow Rule 56 (f) Discovery by Craig
Williams. Responses due by 12/10/2009 (mg) (Entered: 11/20/2009)

11/20/2009

—
n
[

Declaration of: Craig Williams by Craig Williams in Support 149 MOTION
to Continue. (mg) (Entered: 11/20/2009)

11/23/2009

—
N
a—y

RESPONSE in Opposition re 149 MOTION to Continue filed by Humberto
Jimenez, Jeff Scott. (Pastor, Bernard) (Entered: 11/23/2009)

11/24/2009

ORDER denying 149 Motion to Continue discovery for the reasons stated in
defendants response (DE#151). This is a paperless order.. Signed by
Magistrate Judge Patrick A. White on 11/24/2009. (cz) (Entered: 11/24/2009)

https://ect.flsd.uscourts.gov/cgi-bin/DktRpt.pl?355992268136999-1. 560 0-1
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12/10/2009 153

Declaration of Craig Williams in Opposition to 126 MOTION for Summary
Judgment by Craig Williams. (Attachments: # 1 attachment Index to
Affidavit)(mg) (Entered: 12/10/2009)

12/14/2009 154

Statement of: of Undisputed and Disputed Genuine Issues of Material Fact in
Opposition to 126 MOTION for Summary Judgment by Craig Williams. (mg)
(Entered: 12/14/2009)

Ch

12/21/2009 1

Defendant's MOTION for Extension of Time to File Reply as to 126
MOTION for Summary Judgment, 154 Statement, 153 Affidavit in
Opposition by Humberto Jimenez, Jeff Scott. (Attachments: # 1 Text of
Proposed Order Granting Motion for Extension of Time to File Reply)
(Kerbel, Dennis) (Entered: 12/21/2009)

12/22/2009 156

ORDER granting 155 Motion for Extension of Time to Respond re 155
Defendant's MOTION for Extension of Time to File Reply as to 126
OppositionDefendant's MOTION for Extension of Time to File Reply as to
126 MOTION for Summary Judgment, 154 Statement, 153 Affidavit in
Opposition Responses due by 1/11/2010. Signed by Magistrate Judge Patrick
A. White on 12/22/2009. (cz) (Entered: 12/22/2009)

~1

12/23/2009 15

MOTION for Sanctions by Craig Williams. (Is) (Entered: 12/23/2009})

12/28/2009 158

ORDER deferring ruling on 157 Motion for Sanctions; Defendant shall file a
response. This is a paperless order.. Signed by Magistrate Judge Patrick A.
White on 12/28/2009. (cz) (Entered: 12/28/2009)

12/30/2009 159 | MOTION to Compel Service of Process of the Suggestion of Death Notice
Upon the Legal Representative or Administrator, Executor and or Distributee
of Defendant Patrick Byrd's ("Decedent") Estate by Craig Williams.
Responses due by 1/19/2010 (mg) (Entered: 12/30/2009)

01/11/2010 160 | Defendant's MOTION for Extension of Time to File Reply as to 126

MOTION for Summary Judgment and response to motion for sanctions (DE
157) by Humberto Jimenez, Jeff Scott. (Attachments: # 1 Text of Proposed
Order granting motion for an additional one week extension of time to file
replies in support of motions for summary judgment and in response to
motion for sanctions)(Pastor, Bernard) (Entered: 01/11/2010)

01/14/2010 161

ORDER granting 160 Motion for Extension of Time to Respond re 160
Defendant's MOTION for Extension of Time to File Reply as to 126
MOTION for Summary Judgment and response to motion for sanctions (DE
157)Defendant’'s MOTION for Extension of Time to File Reply as to 126
MOTION for Summary Judgment and response to motion for sanctions (DE
157) Responses due by 1/21/2010. This is a paperless order.. Signed by
Magistrate Judge Patrick A. White on 1/14/2010. (¢z) (Entered: 01/14/2010)

01/19/2010 162

MOTION to rule on 159 MOTION to Compel Personal Service of Process of
the Suggestion of Death Notice Upon proper non-parties by Craig Williams.
(Ibc) (Entered: 01/20/2010)

01/19/2010 163

Supplemental MOTION for Sanctions by Craig Williams. (Ibc) (Entered:

hitps://ecf.flsd.uscourts.gov/cgi-bin/DktRpt.pl?355992268136999-L. 560 0-1 11/4/10
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01/20/2010)

01/20/2010

164

ORDER deferring ruling on 157 Motion for Sanctions; deferring ruling on
163 Motion for Sanctions, defendants shall file a response to the plaintiff's
motions for sanctions on or before 1/29/10. This is a paperless order.. Signed
by Magistrate Judge Patrick A. White on 1/20/2010. (cz) (Entered:
01/20/2010)

01/20/2010

165

RESPONSE in Opposition re 159 MOTION to Compel Service of Process of
the Suggestion of Death Notice Upon the Legal Representative or
Administrator, Executor and or Distributee of Defendant Patrick Byrd's
("Decedent"} Estate MOTION to Compel Service of Process of the
Suggestion of Death Notice Upon the Legal Representative or Administrator,
Executor and or Distributee of Defendunt Patrick Byrd's ("Decedent") Estate
filed by Humberto Jimenez, Jeff Scott. (Pastor, Bernard) (Entered:
01/20/2010)

01/21/2010

—
=
[@

REPLY to Response to Motion re 126 MOTION for Summary Judgment filed
by Humberto Jimenez, Jeff Scott. (Pastor, Bernard) (Entered: 01/21/2010)

01/26/2010

Statement of: Pretrial Statement by Humberto Jimenez, Jeff Scott. (Pastor,
Bernard) (Entered: 01/26/2010)

01/29/2010

RESPONSE in Opposition re 157 MOTION for Sanctions filed by Humberto
Jimenez, Jeff Scott. (Pastor, Bernard) (Entered: 01/29/2010)

02/01/2010

ORDER denying 157 Motion for Sanctions; denying 163 Motion for
Sanctions for the reasons stated in defendants’ response. The defendants pre-
trial statement has now been filed. This is a paperless order.. Signed by
Magistrate Judge Patrick A. White on 2/1/2010. (cz) (Entered: 02/01/2010)

02/01/2010

MOTION for Extension of Time to File a Limited Rebuttal to Defendants'
Reply to Plaintiff's Response to Summary Judgment by Craig Williams. (mg)
(Entered: 02/01/2010)

02/03/2010

171

ORDER denying 170 Motion for Extension of Time to File rebuttal to
defendants reply to plaintiff's resp to sj.. Signed by Magistrate Judge Patrick
A. White on 2/3/2010. (cz) (Entered: 02/03/2010}

02/03/2010

REPLY to Response to Motion re 162 MOTION to rule re 159 MOTION to
Compel Service of Process of the Suggestion of Death Notice Upon the Legal
Representative or Administrator, Executor and or Distributee of Defendant
Patrick Byrd's ("Decedent"”) Estate MOTION to C filed by Craig Williams.
(mg) (Entered: 02/03/2010)

02/08/2010

MOTION to Strike Scott & Jimenez's Pretrial 167 Statements as Inadequate
by Craig Williams. Responses due by 2/25/2010 (mg) (Entered: 02/09/2010)

02/18/2010

RESPONSE/REPLY to 166 Reply to Response to Motion for Summary
Judgment by Craig Williams. (mg) (Entered: 02/18/2010)

02/24/2010

https://ect.flsd.uscourts.gov/cgi-bin/DktRpt.pi?355992268136999-1. 560 0-1

REPORT AND RECOMMENDATIONS. Recommending 1. The Motion for
Summary Judgment (DE# 126) be denied as to Scott on the use of excessive
force claim and be denied as {0 Jimenez on the failure to intervene claim. 2.
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Williams,s motion for substitution, captioned a reply to the suggestion of
death (DE# 142), be granted. 3. Williams's motion to compel the defendants
to effectuate service of process of the suggestion of death on the substitute
party (DE# 159) be granted, only to the extent that the defendants must serve
Byrd's former wife with the suggestion of death pursuant to Rule 4. 4.
Williams's motion requesting a ruling on his prior motion to compel (DE#
162} be denied as moot. Objections to R&R due by 3/15/2010. Signed by
Magistrate Judge Patrick A. White on 2/24/2010. (tw) (Entered: 02/24/2010)

02/24/2010 176

REPORT AND RECOMMENDATION that this case is ready for trial.
Objections to R&R due by 3/15/2010. Signed by Magistrate Judge Patrick A.
White on 2/24/2010. (tw) (Entered: 02/24/2010)

02/25/2010 177

RESPONSE in Opposition re 173 MOTION to Strike 167 Statement filed by
Humberto Jimenez, Jeff Scott. (Pastor, Bernard) (Entered: 02/25/2010)

03/10/2010 178

Defendant's MOTION for Extension of Time to File Response/Reply as to
176 REPORT AND RECOMMENDATIONS by Humberto Jimenez, Jeff
Scott. (Attachments: # 1 Text of Proposed Order Granting Scott's and
Jimenez' Motion for a Two-Week Extension of Time to File Objections to the
Report of Magistrate Judge)(Pastor, Bernard) (Entered: 03/10/2010)

03/11/2010

‘b—l
NS

ORDER granting 178 Motion for Extension of Time to File Response/Reply
re 175 REPORT AND RECOMMENDATIONS Recommending 1. The
Motion for Summary Judgment (DE# 126) be denied as to Scotton the use of
excessive force claim and be denied as to Jimenez onthe failure to intervene
claim.2. Williamss motion for substitution, capti, 176 REPORT AND
RECOMMENDATIONS Responses due by 3/12/2010. Signed by Judge
Ursula Ungaro on 3/24/10. (mg) (Entered: 03/12/2010)

03/12/2010 180

MOTION to Strike 167 Pretrial Statement, and 177 Response in Opposition
to the Motion to strike by Craig Williams. Responses due by 3/29/2010 (lbc)
(Entered: 03/15/2010)

[u—y

03/22/2010 1

MOTION for Order Directing the Clerk to Forward a Service Copy of the
Report of the Magistrate Judge Issued on February 24, 2010 (DE# 175) by
Craig Williams. (Ih) (Entered: 03/22/2010)

03/22/2010 182 | ORDER granting 181 Motion for Service Copy. Signed by Judge Ursula
Ungaro on 3/22/2010. (1h) (Entered: 03/23/2010)

03/24/2010 183 | OBJECTIONS to 175 Report and Recommendations by Humberto Jimenez,
Jeff Scott. (Pastor, Bernard) (Entered: 03/24/2010)

04/02/2010 184 | ORDER ON MAGISTRATE JUDGE'S REPORT: Denying 126 MOTION

for Summary Judgment filed by Humberto Jimenez, Jeff Scott., ORDER
REFERRING MOTION: 159 MOTION to Compel Service of Process of the
Suggestion of Death Notice Upon the Legal Representative or Administrator,
Executor and or Distributee of Defendant Patrick Byrd's ("Decedent”) Estate
MOTION to Compel Service of Process of the Suggestion of Death Notice
Upon the Legal Representative or Administrator, Executor and or Distributee
of Defendant Patrick Byrd's ("Decedent") Estate filed by Craig Williams
Motions referred to Patrick A. White. Signed by Judge Ursula Ungaro on

https://ecf.flsd.uscourts.gov/cgi-bin/DkiRpt.pl 7355992268136999-1._560 (-1 11/4/10
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4/2/2010. (Ih) (Bntered: 04/05/2010)

04/07/2010

MOTION to Compel a service copy of the Report of the Magistrate Judge
(DE#175) and for order Deferring Ruling on Defendants’ Objections by
Craig Williams. (Th) (Entered: 04/07/2010)

04/09/2010

ORDER granting in part and denying in part 185 Motion for service copy and
to Defer Ruling on Objections. Signed by Judge Ursula Ungaro on 4/9/2010.
(Ih) (Entered: 04/09/2010)

04/26/2010

—
oo
o2

MOTION to Strike 167 Statement and Reply to Response in Opposition to
the Motion to Strike by Craig Williams. Responses due by 5/13/2010 (Ibc)
(Entered: 04/26/2010)

04/28/2010

ORDER denying 159 Motion to Compel service of process; denying as moot
162 Motion compelling service of process. The plaintiff shall supply the
Court with a current address for the successors or representatives of the
deceased party within thirty (30) days or risk dismissal of this defendant from
the case. The plaintiff must obtain the defendant's correct address through the
discovery process as detailed in the Federal Rules of Civil Procedure. Signed
by Magistrate Judge Patrick A. White on 4/28/2010. (Ir) (Entered:
04/28/2010}

04/29/2010

NOTICE OF INTERLOCUTORY APPEAL by Humberto Jimenez, Jeff Scott
as to 184 Order Adopting Report and Recommendations, Terminate Motions,
Order Referring Motion. Filing Fee $ 455.00, receipt number 1021536..
Within fourteen days of the filing date of a Notice of Appeal, the appellant
must complete the Eleventh Circuit Transcript Order Form regardiess of
whether transcripts are being ordered [Pursuant to FRAP 10(b)]. For
information go to our FLSD website under Transcript Information. (hh)
(Entered: 04/30/2010)

04/30/2010

Transmission of Notice of Appeal and Docket Sheet to US Court of Appeals
re 190 Notice of Interlocutory Appeal, (hh) (Entered: 04/30/2010)

05/03/2010

REPORT AND RECOMMENDATIONS on 42 USC 1983 case re 173
MOTION to Strike 167 Statement filed by Craig Williams, 188 MOTION to
Strike 167 Statement filed by Craig Williams, 180 MOTION to Strike 167
Statement, 177 Response in Opposition to Motion filed by Craig Williams.
Recommending denying. Objections to R&R due by 5/20/2010. Signed by
Magistrate Judge Patrick A. White on 5/3/2010. (tw) (Entered: 05/03/2010)

05/04/2010

DESIGNATION of Record on Appeal by Humberto Jimenez, Jeff Scott re
190 Notice of Interlocutory Appeal, (Attachments: # 1 Docket Sheet)(Pastor,
Bernard) (Entered: 05/04/2010)

05/11/2010

TRANSCRIPT INFORMATION FORM by Humberto Jimenez, Jeff Scott re
190 Notice of Interlocutory Appeal,. No Transcript Requested. (Pastor,
Bernard) (Entered: 05/11/2010)

05/14/2010

Acknowledgment of Receipt re 190 Notice of Interlocutory Appeal, filed by
Humberto Jimenez, Jeff Scott. Date received by USCA: 5/6/10. USCA Case
Number: 10-12075-BB. (hh) (Entered: 05/14/2010)

https://ect.flsd.uscourts.gov/cgi-bin/DktRpt.pl2355992268136999-L_560 0-1

11/4/10




CM/ECF - Live Database - flsd Page 21 of 23

05/18/2010

195

MOTION for Order Directing the Clerk to Process the Subpoena Duces
Tecum and Appointment of Special Process Server (US Marshal for Service)
by Craig Williams. (1h) (Entered: 05/18/2010)

05/18/2010

MOTION to Compel Defendanis to provide a service copy of their
designation of record on appeal [DE# 192] by Craig Williams. (hh) (Entered:
(5/19/2010)

05/28/2010

ORDER AFFIRMING MAGISTRATE JUDGE'S REPORT: denying 173
Motion to Strike ; denying 180 Motion to Strike ; denying 188 Motion to
Strike ; re 191 Report and Recommendations. Signed by Judge Ursula
Ungaro on 5/28/2010. (Ih) (Entered: 05/28/2010)

06/24/2010

MOTION/WITHDRAWAL of Motion by Craig Williams re 195 MOTION
for Appointment of Special Process Server filed by Craig Williams; filed by
Craig Williams. (1h) (Entered: 06/25/2010)

06/28/2010

199

ORDER granting 196 Motion for service copy of Defendants designation of
record on appeal 195 . The Clerk of the Court shall forward a copy of 192 to
Plaintiff.. Signed by Magistrate Judge Patrick A. White on 6/28/2010. (erd)
(Entered: 06/28/2010)

06/30/2010

MOTION for a Final 60 Day Extension of Time to Substitute Parties

{ Responses due by 7/19/2010), MOTION for Extension of Time to
File/Reissue Subpoena Duces Tecum by Craig Williams. (1s) (Entered:
07/01/2010)

07/07/2010

ORDER of Dismissal from USCA (certified copy) dismissed for want of
prosecution because the appellant Humberto Jimenez and Jeff Scott failed to
Interlocutory Appeal, filed by Humberto Jimenez, Jeff Scott, USCA # 10-
12075-BB (hh)(APPEAL REINSTATED BY USCA ON 8/2/10) Text
Modified on 8/5/2010 (hh). (Entered: 07/07/2010)

07/08/2010

202

ORDER granting 200 Motion to the extent the motion requests an extension
of time to supply the Court with a current address for the successors or
representatives of the deceased party. The plaintiff shall supply the Court
with a current address for the successors or representatives of the deceased
party within thirty (30) days or risk dismissal of this defendant from the case.
Signed by Magistrate Judge Patrick A. White on 7/8/2010. (br) (Entered:
07/08/2010)

08/02/2010

MOTION for Extension of Time to Substitute Parties by Craig Williams. (lh)
(Entered: 08/03/2010)

08/04/2010

204

ORDER granting plaintiff's Motion for Extension of Time to File a notice
substituting deceased defendant Byrd [#203] pursuant to Fed.R.Civ.P. 25.
Pursuant to Fed.R.Civ.P. 6(b), the plaintiff's shall file his motion identifying
the party to be substituted for the decedent no later than August 20, 2010. At
this juncture, the plaintiff has been provided with multiple extensions to
comply with substitution. NO FURTHER EXTENSIONS OF TIME WILL
BE GRANTED. Failure to supply this court with the successor for the
decedent Byrd will result in dismissal of this 1983 action against that

https://ect.flsd.uscourts.gov/cgi-bin/DktRpt.pl?355992268136999-1. 560 0-1 11/4/10
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defendant. Signed by Magistrate Judge Patrick A. White on 8/4/2010. (nn)
(Entered: 08/04/2010)

08/05/2010 205

Appeal Reinstated USCA Case Number:10-12075-BB for 190 Notice of
Interlocutory Appeal, filed by Humberto Jimenez, Jeff Scott. (hh) (Entered:
08/05/2010)

08/23/2010 206

MOTION to Compel Rule 45 Production of Documenis and MOTION for
Telephonic Conference by Craig Williams. (Ih) (Entered: 08/24/2010)

08/24/2010 207

MOTION to Dismiss for Lack of Prosecution 52 Amended Complaint by
Patrick Byrd, Humberto Jimenez, Jeff Scott. (Pastor, Bernard) (Entered:
08/24/2010)

09/03/2010 208

REPORT AND RECOMMENDATIONS on 42 USC 1983 case
Recommending 1.Defendants' Joint Motion to Dismiss (DE#207) be
DENIED; 2.Defendants effectuate service of the Suggestion of Deathon the
proper the decedent's successor(s) or personal representative(s) in accordance
with Fed.R.Civ.P. 25 and 4; and, 3.Plaintiff's Motions to Compel
(DE#5159,206) be granted, solely to the extent that defendants shall cause
service of the suggestion to be executed as previously recommended, and
proof thereof filed with the court; in addition to, filing a copy of decedent
Byrds Death Certificate. Objections to R&R due by 9/20/2010. Signed by
Magistrate Judge Patrick A. White on 9/2/2010. (tw) (Entered: 09/03/2010)

09/16/2010

[
<
D

MOTION for Extension of Time to File Response/Reply as to 208 REPORT
AND RECOMMENDATIONS on 42 USC 1983 case Recommending
1.Defendants Joint Motion to Dismiss (DE#207) be DENIED;2.Defendants
effectuate service of the Suggestion of Deathon the proper the decedents
successor(s) or personalrepresentative(s) in aBREPORT AND
RECOMMENDATIONS on 42 USC 1983 case Recommending 1.Defendants
Joint Motion to Dismiss (DE#207) be DENIED;2 Defendants effectuate
service of the Suggestion of Deathon the proper the decedents successor(s) or
personalrepresentative(s) in aREPORT AND RECOMMENDATIONS on 42
USC 1983 case Recommending 1.Defendants Joint Motion to Dismiss
(DE#207) be DENIED;2.Defendants effectuate service of the Suggestion of
Deathon the proper the decedents successor(s) or personalrepresentative(s) in
a by Patrick Byrd, Humberto Jimenez, Jeff Scott. (Attachments: # 1 Text of
Proposed Order)(Pastor, Bernard) (Entered: 09/16/2010)

09/17/2010 210

PAPERLESS ORDER granting 209 Motion for Extension of Time to File
Response/Reply. Defendants shall file their objections to the Magistrate
Judge's Report by September 24, 2010, No further extensions shall be
granted. Signed by Judge Ursula Ungaro on 9/17/2008. (apt) (Entered:
09/17/2010)

09/23/2010 211 | Plaintiff's MOTION to Compel Cournsel to Provide Service of Copies by
Craig Williams. Responses due by 10/12/2010 (Attachments: # 1 Delcation of
_ Craig Williams in Support of Motion to Compel){(ebs) (Entered: 09/23/2010)
09/24/2010 212 | OBJECTIONS to 208 Report and Recommendations by Humberto Jimenez,

Jeff Scott. (Pastor, Bernard) (Entered: 09/24/2010)
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defendants shall make reasonble efforts to ensure that copies of all pleadings
are mailed to the movant at the tirne they are electronically filed. In all other
respects, the motion is hereby denied. Signed by Magistrate Judge Patrick A.
White on 9/27/2010. (nn) (Entered: 09/27/2010})

N

09/27/2010 1

MOTION to Compel Defense Counsel to provide Service Copies via United
States Mail Certified MReturn Receipt by Craig Williams. Responses due by
10/14/2010 {Attachments: # 1 Declaration of Craig Williams in Support of
Supplemental Motion to Compel)(ebs) (Entered: 09/27/2010)

09/28/2010 215

ORDER granting 214 Motion to Compel, a copy of pleadings filed by defense
counsel should be sent to the plaintiff.. Signed by Magistrate Judge Patrick A.
White on 9/28/2010. (cz) (Entered: 09/28/2010)

=

10/15/2010 21

MOTION for Sanctions by Craig Williams. (Is} (Entered: 10/15/2010)

10/18/2010

ORDER deferring ruling on 216 Motion for Sanctions, defendants shall file a
response.. Signed by Magistrate Judge Patrick A. White on 10/18/2010. (cz)
(Entered: 10/18/2010)

10/18/2010

RESPONSE in Opposition re 216 MOTION for Sanctions filed by Humberto
Jimenez, Jeff Scott. (Pastor, Bernard) (Entered: 10/18/2010)

10/20/2010 219

ORDER granting in part and denying in part 216 Motion for Sanctions, the
motion for sanctions is denied for the reasons stated in the defendants
response and there is no requirement to send the mail certified with a return
receipt, however, the defendants must mail a copy of their pleadings to the
plaintiff, and provide him with copies of pleadings that he is missing.. Signed
by Magistrate Judge Patrick A. White on 10/20/2010. (cz) (Entered:
10/20/2010)

10/27/2010

NOTICE of Compliance by Humberto Jimenez, Jeff Scott re 219 Order on
Motion for Sanctions, (Pastor, Bernard) (Entered: 10/27/2010)

10/27/2010

REPLY to Defendants' Answer to 216 MOTION for Sanctions by Craig
Williams. (lh) (Entered: 10/28/2010)

11/04/2010

ORDER denying 206 Motion to Compel, it is the plaintiff's responsibility to
properly serve the subpoenas; denying 206 Motion for Hearing; deferring
ruling on 207 Motion to Dismiss for Lack of Prosecution, a Report and
Recommendation has been entered on this motion.. Signed by Magistrate
Judge Patrick A. White on 11/4/2010. (cz) (Entered: 11/04/2010})

PACER Service Center

Transaction Receipt [

11/04/2010 15:44:33 |

[PACER Login: |[vI0006

“Client Code: |

IDescription:

”Docket Report ||Search Criteria: JI 1:07-cv-22617-U0 |

IBillable Pages: ||l6

l|Cost: l|1.28 |

https://ect.flsd.uscourts.gov/cgi-bin/DktRpt.pl?355992268136999-1. 560 0-1

11/4/10




Case 1:07-cv-22617-UU  Document 136  Entered on FLSD Docket 10/20/2009 Page 1 of 2

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 07-22617-CIV-UNGARO

CRAIG WILLIAMS,
Plaintiff,

v.
OFFICER SCOTT, et al,

Defendants.
/

ORDER AFFIRMING MAGISTRATE JUDGE’S REPORT

THIS CAUSE is before the Court upon Plaintiff’s Motion For Voluntary Dismissal With
Prejudice Regarding Defendants Roderick Hall, Jose Rios, and David Abboett, filed on September
25, 2009. (D.E. 122.) Defendants Hall, Rios, and Abbott filed Motions for Summary Judgment
that remained pending at the time Plaintiff filed this motion. (D.E. 112, 113.) Plaintiff’s motion
was referred to Magistrate Judge Patrick A. White, who on September 30, 2009, filed a report
recommending that Plaintiffs motion be granted and that the pending motions for summary
judgment be dismissed, as moot.. No objections were filed to the Magistrate Tudge’s report; the
matter is ripe for review.

The Court has reviewed the motion, the pertinent portions of the record, and is otherwise
fully advised in the premises. Accordingly, it is hereby

ORDERED AND ADJUDGED as follows:

1. The Plaintiff’s Motion for Voluntary Dismissal of Defendants Hall, Rios, and Abbott is
GRANTED;

2. The pending Motions for Summary Judgment by Rios and Abbott (D.E. 112) and by

Hall (D. E. 113) shall be dismissed, as moot;
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3. The suit shall remain pending as to the other defendants in the case who were not

previously dismissed.

—M
DONE AND ORDERED in Chambers at Miami, Florida, thlS/ day of October, 2009.

Lpixabateasars

URSULA UNGARO
UNITED STATES DISTRICT JUDGE

copies provided:
counsel of record
Craig Williams, pro se




Case 1:07-cv-22617-UU Document 137 Entered on FLSD Dnr.;\ket 10/26/2009 Page 1 of 2

!

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 07-22617-CIV-UNGARO

CRAIG WILLIAMS,
Plaintiff,

V.
OFFICER SCOTT, et al,

Defendants.
/

ORDER AFFIRMING MAGISTRATE JUDGE’S REPORT

THIS CAUSE is before the Court upon a Stipulation for Dismissal with Prejudice as to
Defendants Brosnihan, Spissinger, and Flores, signed by counsel for those defendants on
September 14, 2009, signed by the Plaintiff on September 23, 2009, and filed on September 29,
2009. (D.E. 123.) Plaintiff’s petition was referred to Magistrate Judge Patrick A. White, who on
October 5, 2009, filed a report recommending that Defendants Brosnihan, Spissinger, and Flores
be dismissed from the case. (D.E. 132.) The Magistrate Judge also recommended that the two
Defendants Doe and the Defendant Harry, who could not be served with process, be dismissed
from the case pursuant to Fed. R. Civ. P. 4(m). Finally, the Magistrate Judge recommended that
the clerk be instructed to modify the docket to reflect that Defendants Hadi and Harrison were
previously dismissed from the case. No objections were filed to the Magistrate Judge’s report;
the matter is ripe for review.

The Court has reviewed the stipulation, the pertinent portions of the record, and is
otherwise fully advised in the premises. Accordingly, it is hereby

ORDERED AND ADJUDGED as follows:

1. The two Defendants Doe and Defendant Harry are dismissed from the case;




Case 1:07-cv-22617-UU  Dncument 137  Entered on FLSD Dog:.k_gzt 10/26/2009 Page 2 of 2

i

2. Pursuant to the Stipulated Dismissal, Defendants Brosnihan, Spissinger, and Flores are
DISMISSED from the case;

3. The clerk 1s mstructed to modify the docket to reflect that Defendants Hadi and
Harrison were previously dismissed from the case;

4. The case is to remain pending solely as to Defendants Scott, Jimenez, and Byrd.

DONE AND ORDERED in Chambers at Miami, Florida, this 23d day of October, 2009,

/ £ M/L//Wd

URSULA UNGAR(y
UNITED STATES DISTRICT JUDGE

coptes provided:
counsel of record
Craig Williams, pro se
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UNITED STATES DISTRICT COURT
SCUTHERN DISTRICT CF FLORIDA

CASE NC. (07-22617-CIV-UNGARC
MAGISTRATE JUDGE P.A. WHITE

CRAIG WILLIAMS, :

Plaintiff,
V. : REPORT OF
MAGISTRATE JUDGE
CFFICER SCOTT, ET AL., :
Defendants.

I. introduction

The plaintiff Craig Williams, currently housed at the Florida
Civil Commitment Center (“FCCC”), filed a pro se civil rights
complaint pursuant to 42 U.3.C. §1983 for monetary damages and
other relief concerning events that occurred at the Miami-Dade

Pretrial Detention Center (“PTDC”). (DE# 52). Williams named as
defendants PTDC officers Jeff Scott, Patrick Byrd, and Humberto
. Jimenez. (DE# 132, 137-38).' In a November 13, 2008 Report, the

Undersigned provided a description of the claims, contained in the

operative cemplaint, against these defendants:

Counts 1 and 3 - Excessive Force and Failure to Intervene

The plaintiff raises the fellowing allegations of excessive
force and failure to intervene.

On October 6, 2004 at the FCCC the plaintiff was placed in
full restraints by f[officers] Rios and BAbbott? to be

! In a complaint (DE# 1), first amended complaint (DE4 13), and second
amended complaint (DE# 52)-which this Court deemed operative (DE# 56, 69)-
" Williams named several cther defendants who are no longer parties in this action
due to Williams®s motion for voluntary dismissal with prejudice {DE# 122) and a
stipulation of dismissal with prejudice (DE# 123}. In two Reports (DE# 124,
132}, subseguently adopted by the District Court (DE# 136-38), the Undersigned
recommended the motion be granted and the stipulation be adopted. In the Report
regarding the stipulation, the Undersigned further recommended that the case
remain pending against Scott, Jimenez, and Byrd. (DE# 132).

2 Williams named Rios and Abbot as defendants in the complaint, but later
moved to voluntarily dismiss them from the lawsuit. (DEf 122).
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transported to the state court in Miaimmi-Dade County. [DE# 52,
q924-26] . Uponr his arriwval at the PTDC for temporary
detention prior to the scheduled state court appearance at
9:10 a.m., Defendants Scott and Byrd approached him and
demanded that he remove his religious diadem t(hat). [Id. %28].
When the plaintiff refused, advising Scott and Byrd that he
had a First Amendment right to wear the diadem, Scott

confiscated it. [Id.]. Five minutes later, at 9:15 a.m., the
diadem was returned and he placed it back on his head. [Id.
q291. Lfter the court appearance, at around 9:40 a.m., Byrd

violently snatched the diadem from the plaintiff’s head. [Id.
930]. When the plaintiff protested, Byrd and COfficer Doe
physically attacked him, while he was in full restraints, by
grabbing his neck from behind and slamming his head and back
into the iron bars near the PTDC exit door, and then choking
and threatening to kill him and slamming his head into a
boocking desk. [Id. 9931-33]. The plaintiff alleges that Rios,
Abbeott, and Jimenez witnessed the attack but stood by and
faiied to intervene to assist him. [Id. 4932]. He also
alleges that Jimenez encouraged Byrd and Doe to attack the
plaintiff, and later followed the plaintiff to the escort van
and threatened him. [Id. 934]. The plaintiff states that the
attack lasted about 15 minutes, and 1t teook eight tec ten
officers to restrain Byrd and stop the attack. [I1d. q33].

(DE# 56, p. 10-12). As a result of these incidents, Williams
alleged that he suffered permanent physical injuries. (DE# 56, p.
2). He requested compensatory and punitive damages and equitable
relief. (DE# 52, p. 23; 56, p. 2). The Undersigned concluded that
Williams raised sufficient facts to state a claim that Scott and
Byrd engaged in excessive force which resulted in physical injury
and a claim that Jimenez failed to intervene and/or incited other
officers to injure Williams further. (DE# 56, p. 18-19). The
District Court entered an order adopting the Report in its
entirety. (DE# 69).

Scott and Jiminez jointly filed a motion for summary judgment
(DE# 126), with supporting exhibits,? wherein they argued that (1)
Williams failed to present evidence that Scott’s use of force was
malicicus or sadistic, (2) Williams failed to establish that he
suffered physical injuries as a result of Scott’s actions, (3)

* The exhibits include: 9/30/09 Declaration of Jeff Scott (DE# 126-1);
9/25/09 Decliaration of Humberto Jimenez (DE# 126-3); Excerpt of the report
drafted as a result of an internal affairs investigation of the 10/06/04 incident
(DE# 126-3); excerpts of Williams’s 3/25/0% deposition (DE# 126-4), a compliete
copy of which 1s located elsewhere in the record (DE# 112-1).

2
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Williams failed to present evidence that Jimenez had an cpportunity
to intervene, and (4) Scott and Jimenez are entitled to gqualified
immunity. This ccurt issued an amended order of instructions
informing Williams of his right to respond. (DE# 131). Williams
filed a declaration in opposition to the defendants’ motion (DE#
153), several exhibits in support thereof (DE# 153-1),? and a sworn
statement of undisputed and disputed facts (DE# 154). Scott and
Jiminez reiterated the arguments contained in their motion for
summary Jjudgment in a subsequent reply. (DE# 166). Williams filed
a limited response to the defendants’ reply. (DE# 174).

II. Analysis

A. Summary Judgment Standard

Federal Rule of Civil Procedure 56(c) provides that summary
Judgment is proper “[ilf the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the
affidavits, 1f any, show that there is no genuine issue as to any
material fact, and that the moving party is entitled to judgment as
a matter of law.”

In Celotex Corp. v. Catreti, 477 U.S. 317, 322 (1%86), the
Supreme Court held that summary judgment should be entered only

against

a party who fails to make a showing sufficient to establish
the existence of an element essential to that party's case,
and on which that party will bear the burden of proof at
trial. In such a situation, there can be 'nc genuine issue as
to any material fact,' since a complete failure of proof
concerning an essential element of the non-moving party's case
necessarily renders all other facts immaterial. The moving
party is 'entitled to judgment as a matter of law' because the
non-moving party has failed to make a sufficient showing on an
essential element of her case with respect to which she has
the burden of proof.

! Williams attached excerpts from his 3/25/09 deposition, porticns of the
internal affairs report, and Scott's answers to Williams's interrogatories. (DE#
153-1).
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(citations omitted). Thus, pursuant to Celotex and its progeny, a
movant for summary Jjudgment bears the initial responsibility of
informing the court of the basis for his motion by identifying
those parts of the record that demonstrate the nonexistence of a
genuine issue of materisl fact. This demonstration need not be ac-
companied by affidavits. Hoffman v. Allied Corp., 912 F.2d 1379,
1382 (11 Cir. 155%0). If the party seeking summary judgment meets
the initial burden of demonstrating the absence of a genuine issue
of material fact, the burden then shifts to the non-moving party,
to come forward with sufficient evidence to rebut this showing with
affidavits or other relevant and admissible evidence. Avirgan v.
Bull, 932 F.2d 1572, 1577 {il1 Cir.), cert. denied, 112 S.Ct. 813
(19%2). It is the non—-moving party's burden to come forward with
evidence on each essential element of his claim sufficient to
sustain a jury verdict. Earley v. Champion Internaticornal Corp.,
907 F.2d 1677, 1080 {11 Cir.1920). The non-moving party cannot
rely solely on his ceomplaint and other initial pleadings to contest
g motion feor summary Jjudgment supported by evidentiary material,
but must respond with affidavits, depositions, or otherwise to show
that there are material issues of fact which require a trial
Fed.R.Civ.P. 56(e}; Coleman v. Smith, 828 F.2d 714, 717 (11 Cir.
1887). 1If the evidence presented by the non-moving party is merely
colorabie, or is not significantly probative, summary judgment may
be granted. Anderson v. Libertv Tobby, Inc., 477 U.S. 242, 249-50
(1986); Baldwin County, Alabama v. Purcell Ceorp., 971 F.2d 1558 (11
Cir. 18%2). "A mere 'scintilla' of evidence supporting the
opposing party's position will not suffice; there must be enough of
a showing that the jury could reasonably find for that party.”
Walker wv. Darby, 911 F.2d 1573, 1577 (11 Cir. 1990} (citing
Anderson, 477 U.8. 242).

B. Motion for Summary Judgment by Defendants Scott and Jiminez

1. Excessive Use of Force as to Scott

Although Williams’s rights as a civil detainee arise from the
Fourteenth Amendment, the case law developed with regard to Eighth
Amendment prohibitions against cruel and unusual punishment is
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analogous. Cook ex. rel Estate ¢f Tessier v. Sheriff of Monroe
County, Fla., 402 F.3d 1092, 1115 (11 Cir. 2005); sece also Hamm v.
DeKalb County, 774 F.2d 1567, 1574 (11 Cir. 15%85}.

The Supreme Court has held that the guestion of whether a prison
guard "inflicted unnecessary and wanton pain and suffering
ultimately turns on 'whether force was applied in a good faith
effort to maintain or restore discipline or maliciously and
sadistically for the very purpose of causing harm.'™ Whitley v.
Albers, 475 U.5. 312, 320-21 (1986) (guoting Johnson v. Glick, 481
F.2d 1028, 1033 (2 Cir. 1973)).

Whether the prison disturbance is a riot or a lesser disruption,
the corrections officers must balance the need "to maintain or
restore discipline™ through force against the risk of injury to
inmates; but the courts have acknowledged that "both situations may

reguire prison officials to act quickly and decisively . . . [and]
should be accorded wide ranging deference in the adoption and
execution of policies and practices that in their Jjudgment are
needed to preserve internal order and discipline and to maintain
instituticnal security.'" Hudscon wv. McMillian, 503 U.S. 1, 6
(1992) (quoting Whitley, 475 U.S. at 321-22); Brown v. Smith, 813
F.2d 1187 (11 Cir. 1987).° The test to determine whether a claim
of excessive force rises to a constituticnal level of cruel and

unusual punishment involves boeth subjective and objective
components. )

The subjective component reiates to whether a defendant possessed
a wanton state of mind while applying force, and requires the
claimant to show that the prison officers' actions were malicious
and sadistic, and for the purpose of causing harm, or unnecessary

5 Ccurts have held that even simple inmate recalcgitrance, in the form of
refusal of verbal orders, may in appropriate circumstances justify the use of
force (e.g., the application of mace in non-dangerous amcunts), to obtain inmate
compliance so as to maintain institutional order, even when the inmate is in
handcuffs, or locked in his cell when the chemical agent is used. See, e.d.,
Williams v. Benijamin, 77 F.3d 756, 762-63 (4 Cir, 1996¢); Soto v. Dickey, 744
F.2d 1260, 1270-71 (7 Cir. 1984); Spain v. Procunier, 600 F.2d 189, 195 {9 Cir.
1879); Williams v. Scott, 116 F.3d 1483 ({7 Cir. 1997); Barr v. Williamsburg Co.
Sheriff's Dept., No. C/RA2:02-0167-22AJ, 2002 WL 32333152, at *4-5 (D.S.C., Dec.
27, 2002); but see Vinvard wv. Wilson, 311 ¥.3d 1340, 1348-4%, n.i3 (11 Cir.

2002).
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and wanton pain and suffering upon the prisoner. Hudson, 503 U.S.
at 6-7; Rhodes v. Chapman, 452 U.S. 337 (1981); Gregg v. Georgia,
428 U.5. 153 (1976); Stanley v. Hejirika, 134 F.3d 629, &34 (4 Cir.
1988); Branham v. Meachum, 77 F.3d 626, 630 (2 Cir. 1%996); Bennett
v. Parker, 898 F.2d 1530, 1532-33 (11 Cir. 19%0).

. The factors relevant to the determination of whether the force

was used maliciously and sadistically with the purpose of causing
harm include: 1)} the extent of the injury inflicted; 2) the need
for force; 3) the relationship between the need for force and the
amount of force used; 4) any efforts made to temper the severity
of a forceful response; and 5) the extent ¢f the threat to the
safety of staff and inmates, as reasonably perceived by the
responsible officials on the basis of facts known to them. Campbell
v. Sikes, 169 F.3d 1353, 1375 (11 Cir. 1999); Redd v. Conway, 160
Fed.Appx. 858, 860 (11 Cir. 2005) (citing Carr v, Tatangeleo, 338
F.3d 1259, 1271 (11 Cir. 2003)); Bennett,898 F.2d at 1532-33;
Stanley, 134 F.3d at 634; Branham, 77 F.3d at 630; Lunsford v.
Bennet, 17 F.3d 1574, 1581 (7 Cir. 1994).

The objective component requires evidence that the plaintiff

suffered some injury which was sufficiently serious in relation to
the need for the application of force. Hudson, 503 U.S. at 8.° 1In
Hudson, 503 U.5. at 5-12, the Supreme Court held that the use of

excessive physical force against a prisoner may under certain

® Although not raised as an affirmative defense by the defendants in this
case, section 1897e(e) of the Prison Litigation Reform Act of 1985 [“PLRA"]
limits the type of recovery available when the plaintiff fails to establish
physical injury. This section provides: “No federal civil action may ke brought
by a prisoner confined in a jail, prison, or other correctional facility, for
mental or emotional injury suffered while in custody without a prior showing of
physical injury.” §1997(e}e. The Eleventh Circuit has interpreted this provision
to mean that if due to the defendant’s actions, a prisoner has not suffered some
physical injury which is sufficient to satisfy the statutory provision in
gquestion, and the priscner therefore cannot show anything more than mental ox
emotional suffering, the priscner is foreclosed from obtaining compensatory or
punitive damages even if there has been some violation of his constitutional
rights. Harris v. Garner, 190 F.3d 1279, 1286-87 (11 Cir. 1999), vacated in part
and reinstated in part, Harris v. Garner, 216 F.3d 970, 984-85 (11 Cir. 2000) {en
banc). However, §1997e(e) does not bar suits by prisconers who failed to allege
a physical injury if they seek nominal damages. See Hughes v. Lott, 350 F.3d
1157, 1162 (11 Cir. 2003). The defendants incorrectly argue in their mction for
summary judgment that nominal damages are not recoverable in a §1983 action. (DE#
126, 115). In his response thereto, Williams correctly asserts that even if this
Court finds no evidence of physical injury, he is entitled to seek nominal
damages. Sees Hughes, 350 F.3d at 1162.

6
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circumstances constitute cruel and unusual punishment even though
the inmate does not suffer serious injury. However, the Ccurt
noted that not “every malevclent touch by a prison guard gives rise
to a federal cause of action.” Id. at 9. Instead, “The Eighth
Amendment's prohibition of ‘cruel and unusual’ punishments
necessarily excludes from constitutional recognition de minimis
uses of physical force, provided that the use of force is not of a
sort ‘repugnant to the conscience of mankind.’” Id. at 9-10. See
also Gomez v. Chandler, 163 F.3d 921, 924 (5 Cir. 19%9%9) (holding
that “for purposes of Eighth Amendment excessive force claims-as
well as for purpcses of section 1997e({e}-‘the injury must be more
than de minimis, but need not be significant.’”) (quoting Siglar v.
Hightower, 112 F.3d 191, 193 (5 Cir. 1997)).

In this case, the parties dispute whether Williams presented
evidence that Scott acted maliciocusly or sadistically (the
subjective element) and whether Williams established that Scott’s
actions resulted in something more than de minimis injury (the

cbjective element).

Scott provided his version of events in a declaration attached
to his metion for summary Jjudgment. (DE# 126-1}). He stated that
Williams entered the PTDC wearing a homemade hat. Williams was
informed he could not wear his hat and was asked to remove the hat.
Williams made some smart remarks and refused to comply with the
order. “Either Cfficer Byrd or [Scott] removed the hat.” Scott
placed it in a property bag and gave the bag to the officers
escorting Williams. Scott stressed that “at no point that day did
T use or see any force being used against plaintiff.” (DE# 126-1).

Williams’s version of events is contained in his declaration in
opposition to the summary Jjudgment (DE# 153) and deposition
testimony {(DE# 112-1). In the former, Williams stated that Scott
directed Williams to remove his diadem, Williams responded calmly
that he was wearing the hat for religious reasons and was at the

PTDC con & civil matter. (DE# 153, 99-10). He did not refuse to
remove the hat, but could not comply because he was in full
restraints. (DE# 153, 913). Scott “became very angry, maliciously

and without any regard for my safety or civil status, although I
was fully restrained; violently with great force snatched my
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religious diadem, causing my neck to be knocked, hit and twisted,
which left me confused and injured in excrucilating pain.” (DE# 153,
1i). During his depecsition, Williams testified that Scott grabbed
his hat, “at the same time his hand came over and hit my neck like
that and I twisted aside like that, and he took the hat and he
walked away, and he returned about a minute-and-a-half later with
the hat, and he had it placed in a bag.” (DE# 112-1, p. 18).
During his deposition, Williams explained that when he left the
PTDC he was experiencing pain in his head, back, ankles and neck.
(DE# 112-1, p. 43). He expressly attributed his neck pain to
Scott. (DE# 112-1, p. 139). When he returned to the FCCC, he went
to the infirmary to be examined, and the nurse provided him with
Tylenol. (DE# 112-1, p. 43). Subsequently, he has been treated by
varicus doctors who have prescribed a variety of prescription pain
medications. (DE# 112-1, p. 45-46). He still has pain in his
neck, which causes him headaches. {(DE# 112-1, p. 44).

Williams’s deposition testimony and sworn statement, which must
be believed, establish that Scott possessed a wanton state of mind
and maliciously applied force against Williams when Scott viclently
removed Williams’s diadem, while Williams was in full restraints.
See Hudsecon, 503 U.5. at 6-7. There was no need for force as
Williams posed no threat to the safety Scott or anyone else. See
Campbell, 162 F.3d at 1375. Furthermore, Williams was physically
incapable of complying with Sceott’s order as Williams’s hands were
handcuffed and attached to a chain around his waist. With respect
to the subjective element, Scott presents a version of events which
contradicts Williams’s testimony. Namely, that Scott calmly
removed Williams’s hat, in response to Williams’s disorderly
conduct, in a good faith effort tc maintain and restore discipline.

With respect to the objective element/injury issue, Williams’s
declaration and deposition testimony include sufficient evidence
that he suffered an injury which admittedly might not be

significant, but is more than de minimis. See Hudson, 503 U.S5. 5-
12; GComez, 163 F.3d at 924. Williams’'s sworn statement asserts
that Scott’s actions left him injured and in excruciating pain.
(DE# 153, 911). During his depcosition he testified at length about
his neck injury and the medical treatment he has undergone. Scott
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counters that Williams established only that Scott grazed his neck
and did not cause any short-term or permanent injury. (DE# 126, p.
15).

Here, the parties present conflicting evidence with respect tc
both the subjective and objective elements. Accordingly, an
attempt to resolve at summary Jjudgment the issues and facts in
dispute pertaining to the use of force during the encounter between
Williams and Scott would require the Court to step outside its
assigned role, and invade the province of The jury. As the Supreme
Court stated in its opinicon in Anderson v. Liberty Lobby, Inc.,

“Credibility determinations, the weighing of evidence, and the
drawing of legitimate inferences from the facts are jury functions,
not those of 2 judge, whether he is ruling on a motion for summary
judgment or for a directed verdict. The evidence of the non-movant
is to believed, and all justifiable inferences are to be drawn in
his favor.” 477 U.S. 242, 255 (1986) (citing Adickes v. S. H. Kress
& Co., 398 U.S. 144, 158-59 (1970)).

Due to the existence of genuine issues of material fact, summary
dispositicn of the §1983 excessive force claim against defendant
Scott is not appropriate. See Celotex Corp. v. Catrett, 477 U.S.
317 (1986).

2. PFailure to Intervene as to Jiminez

In a case 1in which excessive force 1is used, it 1s not
necessary for police officers to actually participate in its use in
order to be held liable under §1983. Rather, they can be held
liakle for their nonfeasance 1f they are present at the scene and
fail to take steps to protect a victim from a fellow officer’s use
of excessive force. Fundiller v, City of Cooper City, 777 F.2d
1436, 1441-42 (11 Cir. 1985}, and cases cited therein.

In an excessive force case such as this one, in which an
officer is being sued, not because he was directly involved in
applying the alleged force, but rather on the ground that he failed
to protect the plaintiff from the use o©f excessive forxce, the
Courts have held that the feollowing is required for an officer to
be held liable on that thecrv: (1) he or she must have observed or
had reason to know that excessive force would be or was being used,

9
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and (2} must have had both the cpportunity and the means to prevent
the harm from occurring. Carr v. Tatangelo, 338 F.3d 1259, 1274,
n.27 (11 Cir. 2003) (observing, with regard to defendant officer
Mercer, that ™“it is not credible to event postulate that he
[OCfficer Mercer] had a reasconable opportunity to prevent the
shooting,” where Mercer did not see the “rapidly escalating”
situation, and Mercer was some distance away when his fellow
officer shot the plaintiff/appellant Carr); Riley v. Newton, %4
F.3d 632, 635 (11 Cir. 1996) (holding, with regard to officer
Gisson who was sued on the ground that he failed to intervene to
protect plaintiff Riley from ancther officer’s use of excessive
force, Gisson had no reason to suspect the use of excessive force
until after it occurred, and the obligation for him to take steps
to protect the plaintiff never arose) (quoting Q'Neill v.
Kreminiski, 839 F.2d 9, 11-12 (2 Cir. 1988) for its holding that
“"The three blows were struck in such rapid succession that Conners

had no realistic opportunity to prevent them. This was not an
episode of sufficient duration to support a conclusion that an
cfficer who stood by without trying to assist the victim became a
tacit collaborator.”); Turner v. Scott, 119 F.3d 425, 429 (6 Cir.
1997). Cf. Anderson v. Branen, 17 F.3d 552, 557 (2 Cir. 199%4)
{holding that in order for liability to attach there must have been
a realistic opportunity to intervene to prevent the harm; and that
the guestion whether an officer had sufficient time tc intervene or

was capable of preventing the harm being caused by another officer
is an issue of fact for the Jjury, unless, considering all the
evidence, a reasonable jury could not poséibly conclude otherwise)
(citing O'Neill, 839 F.2d at 11-12); Byrd, 783 F.2d at 1007
(vacating entry of summary judgment for a defendant officer, where
there was evidence that the officer was present during the
encounter in which the plaintiff was allegedly subjected to an
unprovoked beating by another officer).

In this case, the parties dispute whether Williams presented
evidence that Jiminez was present during the altercation between
Williams and Byrd and/or had an opportunity to intervene.

Jimenez provided his version of events in a sworn declaration
attached to the motion for summary judgment. (DE# 126-2). Jimenez

10
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stated, “During the relevant times alleged in the complaint, I may
have been inside the PTDC while plaintiff was there. However, at
no time during alleged incident involving plaintiff and Officers
Scott and/cr Byrd was I present to see any altercation or witness

any application of force.” (DE# 126-2, 919). Because Jimenez “did
not see any altercation” he was “never in a position to intervene
on behalf of” Williams. (DE# 126-2, q9).

According to Williams’s sworn declaration and deposition
testimony, Byrd used excessive force against Williams in Jiminez’s
presence.’ Specifically, after the incident with Scott, Williams
went before a judge and obtained permission to put his diadem back
on. (DE# 112-1, p. 19). After the court appearance, Williams was
reshackied and lead by Rios and Abbott towards the PTDC exit when
Byrd approached and violently snatched Williams’s diadem off his
head. (DE# 153, 915; 112-1, p. 24-26). Byrd suddenly lost his
temper, grabbed Williams by the neck from behind, slammed him intc
some iron bars, pulled him back from the bars and slammed him face-
down onto a table, and choked him with bkoth hands wrapped around

Williams’s neck. (DE# 153, 9q1le-17; 112-1, p. 27-31}. Byrd’ s
acticns caused excruciating pain and Williams &almost lost
consciousness. (DE# 153, 917; 112-1, p. 29-31). During the
altercation, Williams “could hear and see . . . Jimenez” who “was

inciting Byrd and others to commit other acts of violence” against
Williams. (DE# 153, €18; 112-1, p. 31). Byrd ignored the order of
a fellow officer to release Williams and had tc¢ be forcibly

restrained by other guards. (DE# 153, 9q17-19; 112-1, p. 31).
Williams estimated during his deposition that the attack lasted
around fifteen minutes. {DE# 112-1, p. 33).

Here, each party presents a distinct version of events. If
Williams’s version is accurate, Jimenez is liable for failing to
intervene. As a preliminary matter, Williams’s testimony
establishes that Byrd engaged in excessive force. Without

provocation, and when Williams was securely shackled and posed no
threat, Byrd subjected Williams to a severe attack, which resulted

7 Williams does not argue that Jimenez failed to intervene when Scott used

excessive force.

11
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in injuries to Williams’'s back, head, and ankle. See Hudson, 503
U.5. at 6-7; Campbeill, 169 F.3d at 1375. Williams testified that
Jimenez observed Byrd’s acticons and actually encouraged Byrd with
taunts and that Jimenez had an opportunity to intervene in light of
the length and extent of Byrd’'s attack. 8See Carr, 338 F.3d 1259,
n.27. Meanwhile, Jimenez denies these zllegations in his sworn
declaration.

In light o¢f the fcregoing, an attempt to resclve at summary
judgment the facts in dispute would require the Court to step out-

side its assigned role, and invade the province of the jury. As

the Supreme Court stated in its opinion in Anderson v. Liberty
Lobby, Inc., “Credibility determinations, the weighing of evidence,
and the drawing of legitimate inferences from the facts are jury
functions, not those of a judge, whether he is ruling on a motion

for summary Jjudgment or for a directed verdict. The evidence of
the ncen-movant is to believed, and all justifiable inferences are
to be drawn in his favor.” 477 U.S. 242, 255 (1986) (citing Adickes
v. S. H. Kress & Co., 398 U.S. 144, 158-59 (1970)).

Due to the existence of genuine issues of material fact, summary
disposition of the §1983 failure to intervene claim against defen-
dant Jimenez is not appropriate. See Celotex Corp. v. Catrett, 477
U.S. 317 {1986).

3. OQualified Immunity

Jimenez and Scott both argue that they are entitled to qualified
immunity. When engaging in an analysis at the summary Jjudgment
stage as to whether a defendant may be entitled to qualified
immunity, the court must take the facts in the light most favorable
to the party asserting the injury. Saucier v. Katz, 533 U.S. 194,
201 {2001); Robinson wv. Arrugeta, 415 F.3d 1252, 1257 (11 Cir.
2005); Pace wv. Capbianco, 283 ¥.3d 1275, 1285 (11 Cir. 2002).
Qualified immunity, under appropriate circumstances, serves to
insulate governmental officials from personal liability for actions
taken pursuant to their discretionary authority,'if their conduct
does not violate clearly established statutory and constitutional
rights of which a reasonable person would have known. Harlow wv.
Fitzgerald, 457 U.&. 800 (1982); Vinvard v. Wilson, 311 F.3d 1340,

12
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1346 (11 Cir. 2002). See also Lee v, Ferraro, 284 F.3d 1188, 1195
(11 Cir. 2002); EFlcres v. Satz, 137 F.3d 1275 (11 Cir. 1998}; Fov
v. Holston, 94 ¥.3d 1528 (11 Cir. 19%6).

In this case, the defendants have overcome the initial burden as
they were acting within the scope of their discretionary authority,
namely, the authority to oversee the flow of detainees in and cout
of the PTDC, when the allegedly wrongful acts occurred. See
McCuliough v. Antolini, 559 F.3d 1201, 1205 {11 Cir. 2009).

Once the defendant has satisfied the initial burden, the
plaintiff bears the burden of proving the existence of a clearly
established right at the time of the alleged impermissible conduct.
See Foy, %4 F.3d at 153Z. This deces not mean that an official
action is protected by qualified immunity unless the very action in

question has previously been held unlawful, see Mitchell v,
Forsyth, 472 U.S. 511, 535, n. 12 (198%5); “but it is tc say that in
the light of pre-existing law the unlawfulness must be apparent.”
Anderson v. Creighton, 483 U.S. 635, 639 (1987). In order to be
clearly estabklished, "the contours of the right must be
sufficiently clear that a reasonable official would understand that
* Saucier v. Katz, 533 U.S5.

what he is doing violates that right.”’
194, 201-02 (2001).

The Eleventh Circuit, in the Eighth Amendment context, has noted,
“By 1998, our precedent clearly established that goverament
officials may not use gratuitous force against a prisoner who has
already been subdued, or, as in this case, is incapacitated,”
Skrtich v. Thornteon, 280 F.3d 1295, 1303 (11 Cir. 2002) (citing
cases®). The Skrtich Court, upon finding that the facts of the

® The Skrtich Court cited: Harris v. Chapman, 97 F.3d 49%, 505-06 (11 Cir.
199¢) (where prisoner, who had resisted haircut and threatened toc kill the
barber, was forcibly removed from his cell and beaten and restrained by a group
of officers, a sixth officer’'s actions of snapping the prisoner’s head back with
a towel, slapping him in the face, and uttering racial epithets and other taunts
were a constituticnal deprivation, meriting award of damages by jury):; Davis v.
Locke, 936 ¥.2d 1208, 1212-13 (11 Cir. 1981} {where prisoner who attempied escape
and was recaptured and placed in a dog box on a truck with his hands shackled
behind his back, the action of pulling him by the ankles from the box, causing
him to land on his head, causing him to suffer psychological injuries, the court
held that the ongoing viclation of escape had been terminated, and a jury could
reasonably conclude that he posed no centinuing risk of threat to the guards):;
Williams v. Cash - C.0.I., 836 F.2d 1318, 1320 {11 Cir. 1988) (where prisoner
refused to comply with a prison guard’s crder to return to his cell, and priscner

13
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earlier cases were very similar to those before it on the unlawful
infliction of force on nonresisting prisoners, determined that
where the circumstances facing The priscn guards (specifically, a
non-compliant inmate who had been restrained by the guards and no
longer posed a threat) “were encugh like the facts in precedent
that no reasonable, similarly situated official could believe that
the factual differences between this line of precedent [i.e.
Harris, Davis, Williams, and Perry] and the circumstances here
might make & difference to the conclusion about whether the
official’s conduct was lawful and we find no merit to the defendant
officers’ arguments claiming entitlement to qualified immunity.”
Skrtich, 280 ¥.3d at 1303-04.

In this case, the defendants do not claim that a prisoner’s right
to be free from unnecessary infliction of pain by prison guards is
a right that a reasonable cfficer would not understand. Federal
courts have repeatedly held that an officer who uses excessive
force or fails to intervene violates the prisoner’s constituticnal

rights. Instead, Jimenez and Scott deny in their respective
declarations that they engaged in behavior which constituted a
violation of Williams’s constitutional rights. Meanwhile,

Williams’s sworn testimony, which must be accepted as true,
established that Scott violated his constitutional rights by
engaging 1in excessive force and that Jimenez violated his

constitutional rights by failing to intervene during Byrd’s attack.
Accordingly, a genuine issue of material fact is in dispute and
summary Jjudgment in the defendants favor as to the qualified
immunity defense is not appropriate. See Celotex Corp. v. Catrett,
477 U.S. 317 (1984q).,

alleged he was subdued and his arm was broken, summary judgment for the guard was
not appropriate where the prisoner alleged that the guard purposefully broke his
arm after he had ceased to resist); and Perrv v. Thompson, 786 F.2d 1093, 1095
{11 Cir. 1986) (Appellate Court, finding a “square, head-on dispute of material
facts,” reversed grant cf summary Jjudgment in prisoner haircut case, where
priscner whose hands were cuffed in front of him, alleged he was thrown to the
floor and beaten, the defendant officers’ evidence was that the prisoner was
shaved without incident and that medical records showed no complaint cf injury
on the day ¢f the alleged beating).

14
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C. Suggestion of Death as to Byrd

Cn September 21, 2009, Scott and Jimenez filed a suggesticn of
death as to Byrd (DE# 117) pursuant to Federal Rule of Civil
Procedure 25(z2), which provides:

(1) Substitution if the Claim Is Not Extinguished. If a
party dies and the claim is not extinguished, the court may
crder substitution of the proper party. A motion for
substitution may be made by any party or by the decedent's
successor or representative. If the motion is not made within
90 days after service of a statement noting the death, the
action by or against the decedent must be dismissed.

(2) Continuation Among the Remaining Parties. After a
party's death, 1f the right sought to be enfeorced survives
only to or against the remaining parties, the action does nct
abate, but proceeds in favor of or against the remaining
parties. The death should be noted on the record.

{3) Service. A motion to substitute, together with a notice
of hearing, must be served on the parties as provided in Rule
5 and on nonparties as provided in Rule 4. A statement noting
death must be served in the same manner. Service may be made
in any judicial district.

In an October 5, 200% amended order of instructions to plaintiff
re: deceased defendant, the Undersigned directed Williams to “file
a Notice for the Court’s consideration, stating whether he intends
to pursue or dismiss his complaint against Byrd, who is deceased.”
(DE# 131).

On October 30, 2009, Williams filed a document captioned “reply
to defendant Patrick Byrd’s notice of suggestion of death” wherein
he stated: “It is the plaintiff’s decision To continue this case
and all claims instituted against” the deceased defendant. (DE#
142, q93). Williams also sought “to substitute this defendant with
either the legal representative of the deceased [party’'s] estate,
or alternatively the executcr, administrator, and/or distributee of
the estate of defendant Patrick Byrd,” (hereinafter, “the
substitute party”) (DE# 142, 95).

In a response, Scott and Jimenez argued that the claim against
Byrd must be dismissed as Williams failed to file a motion for
substitution within 90 days after service of the suggestion of
death {(on or before December 21, 2009), as reguired by Rule

15
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25(a) (1). (DE# 1€5). In his reply tc the defendants’ response,
Williams argued that he satisfied Rule 25({(a) (1) with his October
30, 2009 reply. (DE# 172, 913).

Defendants’ argument that the c¢laim against Byrd must be
dismissed due to Williams’s failure to timely move for substitution
is without merit. Although a document captioned “motion for
substitution” has not been filed by any party, Williams’s October
30, 2009 reply to the September 21, 2009 suggestion of death
constitutes a timely motion for substitution as it included an
express request for an order substituting Byrd with the proper
party. (DE# 142, 95). This Court has not yet ruled on Williams’s
motion, accordingly, a determination at this point is appropriate.

Rule 25({a) (l) provides courts with the authority to order
substitution of the proper party when a party dies and the claim
against the deceased party is not extinguished. “The decision
whether to allow substitution 1s discretionary.” National
Independent Theatre Exhibitors, Ing. v. Buena Vista Distribution
Co., 748 F.2d 02, 610 (11 Cir. 1984). When determining whether a
claim 1s extinguished, in a situation where the claim is brought
under a federal law which does not specifically address the
survival 1issue, the courts apply state law “if 1t 1is ‘not
inconsistent with the Constitution and the laws o¢f the United
States.’” Nguyen v. U.S5. D.E.A., 2005 WL 2143970, 4 (N.D. Fla.
2005) (gquoting 42 U.S.C. § 1988; Robertson v. Wegman, 436 U.S. 584,
588 (1978)). Because Fla. Stat. § 46.021 provides that “no cause
of action dies with the perscn,” the §1983 claim against Byrd, in
his individual capacity, is not extinguished by his death.

Because the claim is not extinguished with Byrd’'s death and
because Williams timely moved for substitution, his motion for
substitution (captioned a reply to the suggestion of death) should

be granted.

At this point in the proceedings, the identity of the substitute
party 1is unknown. The parties dispute whether it 1is the
responsibility of the remaining defendants to provide Williams with
this information. In an attempt tc obtain the information, Williams
included in his reply to the suggestion of death a request for an
order directing defense counsel to provide Williams with

16
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identifying information regarding the substitute party. (DE# 142).
This Court did not rule on Williams’s request, presumably because
it was contained in a reply to the suggestion of death rather than
a motion. In a second attempt tc place the burden of identifying
the substitute party on the defendants, Williams filed a December
30, 2009 motion to compel the defendants to effectuate service cof
process of the suggestion of death on the substitute party. {(DE¥#
159y, On January 19, 2010, Williams filed a motion requesting a
ruling on his December 30, 2009 moticn (DE# 162).

In a response to Williams’s December 30, 2009 motion, Scott and
Jimenez argued that Rule 25 does not render them responsible for
determining the identity of the substitute party. The motion
noted, “When the suggestion of death was filed, and in an abundance
of caution, the undersigned,” namely, Assistant County Attorney
Bernard Pastor,® “sent a courtesy copy of the document to Mr.
Byrd’s former spouse, who has not contacted the undersigned.” (DE#
165, n.1).

Williams interprets Rule 25(a)(3) as providing, “nonparty
successors or repregsentatives of the deceased party must be served
with the suggestion of death in the manner provided by Rule 4 for
the service of a summons.” (DE# 158, p. 2). Reiying on this
interpretation, Williams argues that the defendants should have
formally served Byrd's former wife with the suggesticon of death.
However, this subsection of the rule does not require that a
suggestion of death be served on the deceased’s successors/
representatives. Instead, the rule states that in a situaticn
where a nonparty is served with a copy of the suggestion of death,
the party effectuating service must comply with Rule 4.

Williams also relies on Barlow v. Ground, 39 F.3d 231 (9 Cir.
1994) to support his reading of Rule 25. In Barlow, 39 F.3d at
233, the Ninth Circuit held:

Although Rule 25(a) (1) could be clearer, a careful reading of
the rule coupled with an understanding of its function leads
to the conclusion that the rule requires two affirmative steps

¢ Pastor has represented Jimenez, Scott, and Byrd throughout
these proceedings.

17
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in order to trigger the running of the 90 day period. First,
a party must formally suggest the death cof the party upon the
record. Second, the suggesting party must serve cother parties
and nonparty successors or representatives of the deceased
with a suggestion of death in the same manner as reguired for

service of the motion to substitute. Thus, a party may be
served the suggestion of death by service on his or her
attorney, Fed.R.Civ.P. 5(b), while non-party successors or

representatives of the deceased party nmust be served the
suggestion of death in the manner provided by Rule 4 for the

service of a summons.

(citations omitted).

In Atkins v, City of Chicago, 547 F.3d 86% (7 Cir. 2008), the
Seventh Circuit addressed the issue of which nonparties must be
served with the suggestion of death.'® In Atkins, the plaintiff
sued several defendants under to §1983. The Court first noted that
Rule 25(a), “does not specify any criteria for determining which
nonparties must be served.” Id. at 871. The Court held,

“nonparties with a significant financial interest in the case,
namely The decedent's successors (if his estate has been
distributed) or personal representative (it has not been), should
certainly be served.” Id. at 873 (citing Barlow, 39 F.3d at 233-
34). The Seventh Circuit concluded that the deceased party’s widow -
was “an obviously interested ncnparty.” Id.

In this case, Byrd’s former spouse, whose identity and address
is known by the defendants, constitutes a nonparty. Accordingly,
Williams’s motion to compel the defendants to serve the suggestion
of death, pursuant to Rule 4, on Byrd’s former spouse should be

granted.

ITT. Conclusioﬁ
Based on the foregoing, it is reccmmended that:
1. The Motion for Summary Judgment (DE# 126) be denied as to Scott
on the use of excessive force claim and be denied as to Jimenez on

the failure to intervene claim.

1 The Eleventh Circuit has not addressed this issue.

18
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2. Williams’s motion for substitution, captioned a reply to the
suggestion of death (DE# 142), be granted.

3. Williams’s motion to compel the defendants to effectuate
service of process of the suggestion c¢f death on the substitute
party (DE# 159) be granted, only to the extent that the defendants
must serve Byrd’s former wife with the suggesticn of death pursuant
to Rule 4.

4. Williams’s motion reguesting a ruling on his prior motion to

compel (DE# 162) be denied as moot.

Objections to this report may be filed with the District Judge
within fourteen days of receipt of a copy of the report.
It is so recommended at Miami, Florida, this 24™ day of

UNITED STATES MAGISTRATE JUDGE

February, 2010.

cc: Craig Williamsg, Pro Se
No. 9290650
Florida Civil Commitment Center
13613 S.E. Highway 70
Arcadia, FL 34266-7829

Bernard Pastor

Dade County Attorney's Office
111 NW 1st Street

Suite 2810

Miami, FL 33128-1993
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 07-22617-CIV-UNGARO
CRAIG WILLIAMS,
Plaintiff,
V.
OFFICER SCOTT, et al.,

Defendants.
/

ORDER ON MAGISTRATE JUDGE’S REPORT AND ORDER OF REFERENCE

THIS CAUSE is before the Court upon Defendants Scott and Jimenez’s Joint Motion for
Summary Judgment and Incorporated Memorandum of Law (“Defendants’ Motion™), filed
September 30, 2009. (D.E. 126.) Also before the Court is Plaintiff’s Motion to Compel Service
of Process of the Suggestion of Death Notice upon the Legal Representative or Administrator,
Executor and/or Distributee of Defendant Byrd’s Estate, filed December 30, 2009. (D.E. 159.)
The matter was referred to Magistrate Judge Patrick A. White, who on February 24, 2010, issued
a Report recommending that Defendants’ Motion be denied and that Plaintiff’s Motion to
Compel Service be granted. (D.E. 175.) On the same day, Magistrate Judge White issued an
additional Report stating that this cause is ready for trial. (D.E. 176.) The parties were afforded
the opportunity to respond to the Magistrate Judge’s Reports. On March 24, 2010, Defendants
filed objections to the Magistrate Judge’s Report, in which they reiterated the arguments made in
support of their Motion and argued that Plaintiff’s Motion to Compel Service should be denied.
(D.E. 183))

THE COURT has conducted a de novo review of the record and is otherwise fully




Case 1:07-cv-22617-UU_ Document 184  Entered on FLSD Docket 04/05/2010 Page 2 of 7
SN Sy
j! ’j a

advised in the premises.

By way of background, on August 4, 2008, Plaintiff filed a Second Amended Complaint
pursuant to 42 U.S.C. § 1983 for monetary damages and other relief as a result of events that
occurred at the Miami-Dade Pretrial Detention Center in October, 2004." (D.E. 52, hereinafter
“2d Am. Compl.”) In Count 1 of his Second Amended Complaint, Plaintiff asserts that
Defendants Scott and Byrd employed excessive force against him, which resulted in physical
injury to Plaintiff in violation of his rights under the Fourteenth Amendment. (2d Am. Compl. 4
28,31, 32, 54.) In Count 3, Plaintiff claims that Defendant Jimenez failed to intervene and/or
incited other officers to injure Plaintiff during Byrd’s alleged attack on Plaintiff in violation of
his rights under the Fourteenth Amendment. (2d Am. Compl. 9932, 56.)

Defendants’ Motion for Summary Judement

In their Motion, Defendants Scott and Jimenez argue that they are entitled to qualified

imrunity with respect to each of Plaintiff’s claims.> (D.E. 126, at 1-2.) In the alternative,
Defendants argue that, even should the Court find that Defendants are not entitled to qualified
immunity, they are nonetheless entitled to summary judgment because Plaintiff’s claims are

factually frivolous and Plaintiff has failed to present any evidence in support thereof. (Id. at2.)

! In his Second Amended Complaint, Plaintiff asserted various claims against
Defendants Byrd, Jimenez, Scott, and others, arising out of the incidents in question. (D.E. 52.)
Upon the recommendations of the Magistrate Judge (D.E. 56, 124, 132), this Court dismissed all
but Counts 1 and 3 of the Second Amended Complaint against the above-named Defendants.
(D.E. 69, 136, 137)

: As discussed more fully below, Defendants Scott and Jimenez filed a Suggestion
of Death on September 21, 2009, in which they provided notice that Defendant Byrd had died
during the pendency of the action. Accordingly, Defendants Scott and Jimenez’s Motion for
Summary Jugment, filed after the Suggestion of Death, addresses only Plaintiff’s claims against
Scott and Jimenez.
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In his Report, the Magistrate Judge reviewed Defendants’ Motion with respect to each of
the counts in Plaintiff’s Second Amended Complaint and recommended that Defendants” Motion
be denied. (D.E. 175.) Asnoted in the Report, Plaintiff has offered deposition testimony and a
sworn statement in response to Defendants” Motion, in which Plaintiff presents evidence which,
if taken as true, raises a genuine issue of material fact with respect to each of the remaining
counts against Defendants Scott and Jimenez and a genuine issue of material fact with respect to
whether Defendants Scott and Jimenez are entitled to qualified immunity. (See D.E. 112-1, 153.)

In their Objections to the Magistrate Judge’s Report, Defendants reiterate the arguments
made 1n support of their Motion and present some additional caselaw in support therefor. (D.E.
183.) The Court has considered the Defendants’ objections but ultimately agrees with the
analysis in the Magistrate Judge’s Report. Accordingly, Defendants® Motion for Summary
Judgment must be denied.

Suggestion of Death

On September 21, 2009, Defendants Scott and Jimenez filed a Suggestion of Death,
mdicating that co-Defendant Byrd had died during the pendency of the action; the Suggestion of
Death was served on Plaintiff. (D.E. 117.) The Magistrate Judge then issued an Amended Order
of Instructions to Plaintiff, which required Plaintiff to file a Notice for the Court’s consideration,
stating whether he intended to pursue or dismiss his claim against Defendant Byrd. (D.E. 131.)
On October 30, 2009, Plaintiff filed a document entitled Reply to Defendant Patrick Byrd’s
Notice of Suggestion of Death (“Reply to Suggestion of Death™), in which he indicated that he
wished to continue his claim against Defendant Byrd and sought to “substitute this defendant

with either the legal representative of the deceased [party’s] estate, or alternatively the executor,
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administrator, and/or distributee of the estate of defendant Patrick Byrd.” (D.E. 142.) Plaintiff
also requested in that filing that “defense counsel forward identifying information regarding the
legal representative(s), executor(s), administrator(s) and or distributee(s) of the deceased estate.”
(Id. at 2.)

Then, on December 30, 2009, Plaintiff filed a Motion to Compel Service of Process of
the Suggestion of Death Notice upon the Legal Representative of Administrator, Executor and/or
Distributee of Defendant Byrd’s Estate (“Motion to Compel Service™). (D.E. 159.) In that
motion, Plamtiff argued that Defendants Scott and Jimenez were required to serve the Suggestion
of Death upon the non-party successor or legal representative of the deceased in the manner
provided by Rule 4 for the service of a summons. (D.E. 159, at 2) (citing Grandbouche v. Lovell,
913 F.2d 835 (10th Cir. 1990)).

In response to Plaintiff’s Motion to Compel Service, Defendants Scott and Jimenez stated
that they were “unaware of any estate that was created on behalf of Mr. Byrd.” (D.E. 165.)
However, Scott and Jimenez stated that, in an abundance of caution, defense counsel had sent a
courtesy copy of the Suggestion of Death to Defendant Byrd’s former spouse, Mrs. Byrd. (D.E.
165, at 1.) Scott and Jimenez further argued that Plaintiff’s claim against Byrd must be
dismissed due to Plaintiff’s failure to file a motion for substitution within the 90-day period
following the filing of the Suggestion of Death, as provided for in Federal Rule of Civil
Procedure 25(a). (Id. at2.)

In his Report, the Magistrate Judge states that Defendants’ argument that Plaintiff failed
to timely file a motion for substitution is meritless. (D.E. 175, at 16.) The Magistrate Judge

notes that, while no document captioned a “motion for substitution” has been filed, Plaintiff’s
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October 30, 2009 Reply to the Suggestion of Death should be construed as such, “as it included
an express request for an order substituting Byrd with the proper party.” (/d.) Accordingly, the
Magistrate Judge finds that Plaintiff’s motion for substitution was timely filed within 90 days of
the filing of the Suggestion of Death and recommends that Plaintiff’s motion for substitution be
granted. (/d. at 19.) The Report further recommends that Plaintiff’s Motion to Compel Service
(D.E. 159) be granted to the extent that Defendants Scott and Jimenez should serve Mrs. Byrd
with the Suggestion of Death in the manner required by Federal Rule of Civil Procedure 4. (D.E.
175, at 19.)

In their Objections to the Magistrate Judge’s Report, Defendants Scott and Jimenez
object to the Magistrate Judge’s recommendation that they serve the Suggestion of Death on Mrs,
Byrd, arguing that they are unaware of the identity of Defendant Byrd’s successor or legal
representative and that it is the responsibility of the Plaintiff, alone, to ascertain the identity of
the appropriate substitute party if he wishes to pursue his claim against Defendant Byrd. (D.E.
183, at 20.) Scott and Jimenez further argue that Mrs. Byrd is protected by statutory
confidentiality provisions and that her personal information, including her full name and home
address, 1s thus protected from disclosure pursuant to Florida Statute § 119.071(4)(d)(3). (D.E.
183, at 19-20.)

As noted, the Magistrate Judge recommends in his Report that Plaintiff’s October 30,
2009 Reply to Defendant Patrick Byrd’s Notice of Suggestion of Death be construed as a motion
for substitution pursuant to Federal Rule of Civil Procedure 25(a)(1) and that such motion be
granted. (D.E. 175, at 16.) The Court has considered the Magistrate Judge’s recommendation

regarding the substitution of parties but finds that Plaintiff’s October 30, 2009 filing does not
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constitute a motion for substifution because it does not identify the proper substitute party.
Accordingly, without a party to name as a substitute, the Court cannot grant substitution at this
time. Further, though Plaintiff has expressed his desire to continue his claim against Defendant
Byrd’s successor, there remain outstanding the related issues of which party bears the burden of
ascertaining the identity of the appropriate successor and the requirement of service of the
Suggestion of Death on that party and how process is to be served on the appropriate successor
once the successor is identified..

Thus, contrary to the Magistrate Judge’s recommendation in his Report that Case is
Ready for Trial (D.E. 176), the undersigned finds that, due to the pending issues regarding the
substitution of Defendant Byrd and the service of the Suggestion of Death, this case is not ready
for trial. The undersigned further finds it appropriate to refer the outstanding issues regarding
substitution and service to Magistrate Judge Patrick A. White to be resolved in accordance with
the requirements of the law.

Conclusion

Upon a de novo review of the record, it is hereby
ORDERED AND ADJUDGED as follows:

1. The Magistrate Judge’s Report (D.E. 175) is AFFIRMED, ADOPTED, AND
RATIFIED IN PART AND REVERSED IN PART.

2. Defendants Scott and Jimenez’s Motion for Summary Judgment (D.E. 126) is
DENIED.

3. The Magistrate Judge’s recommendations that Plaintiff’s Reply to Suggestion of

Death (D.E. 142) be construed as a motion for substitution and that such motion be granted is
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REJECTED.

4. The Magistrate Judge’s recommendation that Plaintiff’s Motion to Compel
Service (D.E. 159) is REJECTED as premature.

5. Pursuant to 28 U.S.C. § 636 and the Magistrate Rules of the Local Rules of the
Southern District of Florida, the above-captioned Cause is referred to United States Magistrate
Judge White to take all necessary and proper action as required by law with respect to Plaintiff’s
Motion to Compel Service (D.E. 159), and any motions for extension or enlargement of time that
relate to such documents.

6. It shall be the responsibility of the respective parties in this case to note that
courtesy copies of all materials nccessary to the resolution of the referred matters shall be
directed to the Magistrate Judge’s chambers.

7. The Magistrate Judge’s Report that Case Is Ready for Trial (D.E. 176) is
REVERSED.

DONE AND ORDERED in Chambers at Miami, Florida, this 2d day of April, 2010.

(pctalutonsprs

URSULA UNGARY
UNITED STATES DISTRICT JUDGE

copies provided:
Counsel of record
Craig Williams, pro se
Magistrate Judge White
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLCORIDA

CASE NO. 07-22617-CIV-UNGARO
MAGISTRATE JUDGE P.A. WHITE
CRAIG WILLIAMS, :
Plaintiff,
V. : ORDER
OFFICER SCOTT, ET AL.,

Defendants.

In an April 2, 2010 Order on the Undersigned’s February 24, 2010
Report, the District Court noted that the “Plaintiff has expressed
his desire to continue his claim against Defendant Byrd’'s
successor, there remain outstanding the related issues of which
party bears the burden of ascertaining the identity of the
appropriate successor and the requirement of service of the
Suggestion of Death on that party and how process is to be served
on the appropriate successor once . . . identified.” (DE# 184).
Federal law places the burden of identifying the name and addresses
of the defendant in a §1983 claim on the plaintiff. See Smith v.
Belle, 321 F. App’'=x 838, 845 (11 Cir. 2009) (failure of prisoner,
proceeding in forma pauperis in § 1983 action, to provide current
address for defendant so that process could be served, despite
being warned that failure to do so would result in dismissal,
warranted dismissal of the prisoner's claims against defendant for

lack of service of process).

In the same vein, the burden is on the plaintiff to identify the
name and address of the proper substitute party when the defendant
dies during the pendency of the action. See Simmeons v. Prison
Heaith Services Ine., 2009 WL 2914103 (S.D. Ga. 2009) (stating in
a §1983 claim in which the defendant died while the action was
pending, “[the plaintiff] may find the legal issues (how to
effectuate service against [the deceased defendant]'s estate, and
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whether he can even proceed against it) more complex than an inmate
plaintiff faced with the task of merely locating a defendant's
proper address. That 1s of no moment here, however, for Courts
cannot litigate the case on his behalf.”) (footnote omitted).

It is thereupon ORDERED AND ADJUDGED that the plaintiff shall
supply the Court with a current address for the successors or
representatives of the deceased party within thirty (30) days or
risk dismissal of this defendant from the case. The plaintiff must
obtain the defendant’s correct address through the discovery
process as detalled in the Federal Rules of Civil Procedure.

DONE AND ORDERED at Miami, Floridamgpiﬁ 28" day of April, 2010.

s

UNITED STATES MAGISTRATE JUDGE

cc: Craig Williams, Pro Se
No., 8990650
Florida Civil Commitment Center

13613 S.E. Highway 70
Arcadia, FL 34266-7829
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ILING FEE
- FILED
PAD ~° 455.pD ITED STATES DISTRICT COURT by8[J0c.
5 OUTHERN DISTRICT OF FLORIDA
02163 APR 29 2010

Steven M. Lari : i
2rmore, Clerk Jo ASE NO. 07-22617 Civ-Ungaro/White STEVEN M. LARIMORE
- S. D, of FLA, _ﬁmﬁ

CRAIG WILLIAMS,

Plaintiff,
V.

JEFF SCOTT, et al,

Defendants..
/

NOTICE OF APPEAL BY DEFENDANTS SCOTT AND JIMENEZ
Notice is hereby given that Miami-Dade County Corrections Officers Jeff Scott and
Humberto Jimenez (“Defendants™), hereby appeal to the United States Court of Appeals for the
Eleventh Circuit, this Court’s Order or Magistrate Judge'’s Report (DE 184), entered on April 2,
2010, which denied Defendants’ motion for summary judgment and expressly denied qualified
immunity for Defendants as a matter of law.
Respectfully submitted,

R.A. CUEVAS, JR.

Miﬁ-Dp County Afttorney
By: . fﬁ

Bernard Pastor

Assistant County Attorney

Florida Bar No. 0046582

Email: pastor@nuamidade.gov
Miami-Dade County Attorney’s Office
111 N.W. 1st Street, Suite 2810
Miami, Florida 33128-1993

Tel: (305) 375-5151

Fax: (305) 375-5634

OFFICE OF COUNTY ATTORNEY, MIAMI-DADE COUNTY, FLORIDA
TELEPHONE (305} 375-5151
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CASE NO. 07-22617 Civ-Ungaro/White

CERTIFICATE OF SERVICE

1 hereby certify that on April 29, 2010, the foregoing document was served by U.S. Mail
on the pro se parties identified on the attached Service List in the manner specified, either via
transmission of Notices of Electronic Filing generated by CM/ECF or in some other authorized

manner for those counsel or parties who are not authorized to receive electronically Notices of

Electronic Filing. Q O

Bernard Pastor

SERVICE LIST
CASE NO.: 07-22617 Civ-Ungaro

Craig Williams, pro se

No. 990650

Flonda Civil Commitment Center
13619 SE Highway 70

Arcadia, FL. 34266

Service via U.S. mail

Bernard Pastor, Esq.

email: pastor@miamidade.gov
Miami-Dade County Attorney’s Office
111 N.W. 1st Street, Suite 2810
Miami, Florida 33128

Tel: 305-375-5151

Fax: 305-375-5634

Attorney for Defendants

2

OFFICE OF COUNTY ATTORNEY, MIAMI-DADE COUNTY, FLORIDA
TELEPHONE (305) 375-5151
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UNITED STATES DISTRICT COURT MAY 18 2010

FILED by%— A

w

1 it ez s TR SR

SOUTHERN DISTRICT OF FLORIDA STE\;,EKNUMSUSEPTUD%E
MIAMI DIVISION S TR M
CRAIG WILLIAMS, Case NO: 07-22617-CIV-UNGRO-WHITE
Plaintiff, Magistrate Judge Patrick White
V.

OFFICER JEFF SCOTT, et.al,

Defendants.
/

WILLIAMS MOTION FOR ORDER DIRECTING THE CLERK TO PROCESS THE
SUPOBOENA DUCES TECUM -TO BE FORWARDED TO THE UNITED STATES
MARSHAL FOR SERVICE

COMES NOW, the undersigned plaintiff, CRAIG WILLIAMS (the
“PLAINTIFF”) pursuant to Rule 45 of the Federal Rules of Civil Procedure and moves
the court for an order directing the United States Marshal to serve plaintiff’s pro se
subpoena duces tecum or in the alternative grant an extension of time:  In support of this

motion, Plaintiff alleges the following:

FACTS

1. On January 20, 2010, Scott and Jimenez filed a response to Williams Motion to

compel service of process of the suggestion of death [DE# 165].

2. In their respective motion they argued that Rule 25, Fed.R.Civ.P., does not
specifically require the person suggesting the death of a party to determine

whether there be such an estate created. However, in foot note #1, the defendants
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indicated that they sent a courtesy copy of the suggestion of death to the former

spouse of defendant Patrick Byrd. Motion at p.1 [DE#165].

3. In the Magistrate Court’s report dated February 24™, 2010 [DE#175], the court
took note of the fact that Scott and Jimenez indicated that they served a copy of
the suggestion of death on the former spouse and recommended that Williams
motion to compel service of process of the suggestion of death in the wife finding

that the former spouse was a non-party to this action.

4. On April 5™ 2010, the District Court entered an order indicated that Williams
reply to the suggestion of death did not constitute a motion for substitution
because it failed to indentify the proper substitute party [DE#184]. Consequently,
the District Court entered an order rejecting that Williams reply be construed as a
motion for substitution and also rejected Williams motion to compel service as

premature.

5. On April 28", 2010 the Magistrate Court entered an order directing Williams to
supply the court with a current address for the successors or representatives of the

deceased party with in thirty days from this Order [DE#189].

6. The case is currently pending against SCOTT, JIMENEZ & BYRD. The
Magistrate Court previously recommended that the case was ready for trial. The
District Court by order reversed this recommendation and directed the Magistrate
Court to take necessary and proper action as required by law in respect to

Williams motion to compel service including motions for extension of time.
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7. As previously stated, it was and remains Williams position that Scott and Jimenez
assertion that they served the former spouse with a copy of the suggestion of death

makes the former spouse a non-party to this action.

8. Consequenily, pursuant to this court recent order, Williams seeks an order
directing the United States Marshal to effect service of process of the enclosed
subpoena duces tecum upon Bernard Pastor, Esq. located at Miami Dade County
Attorney’s Office, 111 N.W. 1™ Street, Suite 2810, Miami, Florida 33128, Phone:

305-375-5151.

9. As previously stated Mr. Pastor has served the former wife with a copy of the
suggestion of death and therefore, has in his possession information which

identifies the name and address of the former spouse, a non-party to this action.

10. Additionally, since defendant Patrick Byrd is a former employee of Miami Dade
County Corrections, it is presumed that Mr. Pastor also has information in his
possession regarding defendant Byrd’s former employee insurance policies
obtained through his employer (e.g. Miami Dade Corrections). As such, the
subpoena duces tecum also seeks to direct Mr. Pastor to provide these documents

as well.

11. Alternatively, should the court deny this request Williams seeks a reasonable

extension of time to substitute the deceased party in this action.

12. Recently Williams has been contacted by the Volunteer Lawyers’ Project (e.g. Ms.

Yolanda Siders-Lewis), which indicated that Williams was found eligible for
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assistance from their program and would contact him as soon as an attorney was
tocated. Additionally, Williams spoke with Ms. Siders-Lewis by phone on May
12", 2010 regarding the suggestion of death matter; Ms. Siders-Lewis indicated
that she would research and see if she could locate an estate or representative to
substitute the deceased in this matter. Finally, she indicated that she would

shortly follow-up with Williams regarding her research results.

13. Pursuant to Rule 45 and applicable law this Court has discretion to direct the

United States Marshal to effect service of process of the subpoena duces tecum

upon Bernard Pastor, Esq.

14. The subpoena duces tecum in question has been attached to this motion for the

court’s consideration in this matter.

WHEREFORE, the undersigned plaintiff moves this court for an order directing
the Clerk to process the instant rule 45 subpoena duces tecum, a further order directing
the United States Marshal to effect service of process of the said subpoena duces tecum;
alternatively, a further order granting Williams an extension of time to consult with the

Volunteer Lawyers® Project who has agreed to assist Williams with resolving this matter.

Respectfully Submitted,

O 40

Craig Williams, Pro Se #990650
Florida Civil Commitment Center
13619 S.E. Highway 70

Arcadia, Florida 34266
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true¢ and correct copy of the foregoing has been

served via U.S. Mail this 12" day of May, 2010 on all parties of record on the attached

CRAIG WILLIAMS

service list,

SERVICE LIST
CASE NO. 07-22617 Civ-Ungaro/White

Bermard Pastor

Email: pastor @ miamidade.gov
Miami-Dade County Attorney’s Office
11IN.W. 1 Street, Suite 2810

Miami, Florida 33128

Telephone: 305-375-5151

Fax: 305-375-5634

Attorney for defendants

Blessed is He, and May the Name of Thee EL-SHADDAI
ISRAEL ELOHIM, be hodah forever and ever!

EL_SHADDAI ISRAEL ELOHIM
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% AQER (Rev 12/06) Subpnena in a Civil Case

Issued by the
UNITED STATES DISTRICT COURT
. DISTRICT OF
CRP\I €3 WiLtLiAMS SUBPOENA IN A CIVIL CASE
V.

j_EFF S C,OTT) E‘{_) P\L, ; Case Number:! OV‘_ 2’2 (o \W —_

CIV-UNGARD [ WHITE
TO: BBERNARD ThsoR, Esa. /

MIAM| DADE. CoUNTY AT €E|
1Y N, 157 STREET, SU|~¢E\H2%9Q, =

| BNA G iy ) . . R .
| YOlI\.'I\ARE bOﬁMENDED to appear in the United States District court at the place, date, and time specified below to
testify in the above case. ‘

PLACE OF TESTIMONY COURTROOM

DATE AND TIME

O YOU ARE COMMANDED to appear at the place, date, and time specified beiow to testify. at the taking of a deposition
in the above case. :

PLACE OF DEPOSITION DATE AND TIME

K YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or ohjects at the

place, date, and time specified below (list documents or objects): Ay CocumenTtsS FERTAINING To DEFEM DR
ParieK Byeo's forMER Wipe, INCUDING AL DeumENTS did IDeNTIFIES Tue FoemEen,
WNIFES™ NAME A LAST Kol }\DD?-E_SSJ ALl DocoMENTS REWTING Dercendnndt
“atridc BYRDN < fuemer ANsuRANCE RxucieS Lt Miame Dape Count,

PLACE _ 13619 S& WY Yo DATE AND TIME

Forioh Civic Commpment CEpreR  ARerDIn B 34260 (0134 10 QA

0 YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below.

PREMISES

| DATE AND TIME

Any organization not 2 party to this suit that is subpoenaed for the taking of a deposision shall designate one or more officers,
directors, or managing agents, or other persons wheo consent io testify on its behalf, and may set forth, for each person degignated, the
matters on which the person will testify. Federal Rules of Civil Procedure, 30(b)(6).

ISSUING OFFICER'S 8IGNATURE AND TITLE (OINDICATE IF ATTORNEY FOR PLAINTIFF OR DEFENDANT) | DATE

ISSUING OFFICER'S NAME, ADDRESS AND PHONE NUMBER

{See Rule 45, Federal Rufes of Civil Pracedure, Subdivisions (c), (€}, and {2}, on n=xt page)

' If action is pending in district other than district of issuanee, state district under case number.

ATTACHMENT [ EXHIBIT __t__
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UNITED STATES DISTRICT COURT gf—:‘é%{” M. L
SOUTHERN DISTRICT OF FLORIDA S.D. -r_rf\—;' i
Fedrrocn o o Lf H;l
MIAMI DIVISION Tt
CRAIG WILLIAMS, Case NO: 07-22617-CIV-UNGRO-WHITE
Plaintiff, Magistrate Judge Patrick White

V.
OFFICER JEFF SCOTT, et.al,

Defendants.
/

WILLIAMS MOTION FOR ORDER COMPELLING DEFENDANTS TO PROVIDE A

SERVICE COPY OF THEIR DESIGNATION OF RECORD ON APPEAL {DE# 192]

COMES NOW, the undersigned plaintiff, CRAIG WILLIAMS (the “PLAINTIFF”),

pursuant to Rule 5 of the Federal Rules of Civil Procedure and moves the Court for an order
compelling defendants Scott and Jimenez to provide a service copy of their designation of the

record on appeal [DE#192].  In support thereof would allege:

FACTS

1. On February 24™ 2010 the Magistrate Court entered a report recommending that the
respective defendants’ joint motion for summary judgment be denied [DE# 175].

2. On March 24™ 2010 the respective defendants filed objections to the report of the

Magistrate Court [DE#183].

3. On April 5, 2010, the District Court overruled defendants’ objections and adopted
the Magistrate Court’s recommendation & report; consequently, the District Court

entered an order denying Defendants Scott and Jimenez’s joint motion for summary

judgment [DE#184].

4. On April 29 2010, the respective defendants filed a notice of appeal [DE#190].

1
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5. On May 4" , 2010 the respective defendants filed a document entitled “Notice Of
Filing And Service Of Designation Of Record On Appeal By defendants Scott And
Jimenez” [DE#192]. However, Williams for some unknown reason never received a
copy of the aforementioned.

6. Consequently, Williams seeks an order by the Court directing the defendants to
provide him with a service copy of the aforementioned.

7. This request is made in good faith and not to cause any unnecessary delay and

prejudice to the respective defendants.

WHEREFORE, based on the aforementioned, the undersigned Plaintiff respectfully moves
the Court for an order compelling the respective defendants to provide Williams with a service
copy of their designation of record on appeal apparently filed on or about May 4™, 2010

[DE#192].

Respectfully Submitted,

oy O Ly L

Craig Williams

Florida Civil Commitment Center
13619 S.E. Hwy. 70

Arcadia, Florida 34266
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served via

U.S. Mail this 12" day of May, 2010 on all parties of record on the attached service list.

A :-‘7 7
C

Cratg Williams

SERVICE LIST
CASE NO. 07-22617 Civ-Ungaro/White

Bernard Pastor, Esq.

Email: pastor@maimdade.gov
Dade County Attorney’s Office
111 NW 1¥ Street

Suite 2810

Miami, Florida 33128-1993

Blessed is He, and May the Name of Thee EL-SHADDAI
ISRAEL ELOHIM, be hodah forever and ever!

EI-SHADDAI ISRAEL ELOHIM
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 07-22617-CIV-UNGARO

CRAIG WILLIAMS,
Plaintift,

v.
OFFICER SCOTT, et al,

Defendants.
/

ORDER AFFIRMING MAGISTRATE JUDGE’S REPORT

THIS CAUSE is before the Court upon Plaintiff’s Motion to Strike Scott and Jimenez’s
Pretrial Statement as Inadequate, filed February 8, 2010 (D.E. 173) and upon Plaintiff’s
Supplemental Motions to Strike, filed March 12, 2010 (D.E. 180) and April 26, 2010 (D.E. 188),
respectively. This matter was referred to Magistrate Judge Patrick A. White, who, on May 3,
2010, issued a Report recommending that Plaintitf’s Motions to Strike be denied because the
Defendants’ Pretrial Statement adequately complied with the Court’s Order Scheduling Pretrial
Proceedings. (D.E. 191.) The parties were afforded the opportunity to file objections to the
Magistrate Judge’s Report; however, no objections were filed. The matter is now ripe for
review.

THE COURT has considered the Plaintiff’s Motions to Strike and the pertinent portions |
of the record and is otherwise fully advised in the premises. Accordingly, it is hereby

ORDERED AND ADJUDGED that the Magistrate Judge’s Report (D.E. 191) is
RATIFIED, ADOPTED and AFFIRMED. Plaintiff’s Motion to Strike (D.E. 173} and

Supplemental Motions to Strike (D.E. 180, 188) are DENIED.




Case 1:07-cv-22617-UU Document 197 Entered on FLSD Docket 05/28/2010 Page 2 of 2

DONE and ORDERED in Chambers, at Miami, Florida this 28" day of May, 2010.

(peralabonsors

URSULA UNGARO ¢
UNITED STATES DISTRICT JUDGE

copies provided:
Craig Williams, pro se
Counsel of record
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FILED ¢ bm D.C.

‘ UNITED STATES DISTRICT COURT JUN 24 2010
SOUTHERN DISTRICT OF FLORIDA %{%N M. LARIMORE
U.S.
MIAMI DIVISION $.0. of FLA ~ Mikoay
CRAIG WILLIAMS, : Case NO: 07-22617-CIV-UNGRO-WHITE
Plaintiff, Magistrate Judge Patrick White

V.
OFFICER JEFF SCOTT, et.al.,

Defendants.
/

WILLIAMS MOTION FOR -ORDER WITHDRAWING PREVIOUSLY FILED MOTION

COMES NOW, the undersigned plaintiff, CRAIG WILLIAMS (the “PLAINTIFF™),
moves the Court for an Order withdrawing -Williams Motion for Order Directing the Clerk to
Process the Subpoena Duces Tecum — to be Forwarded to the United States Marshal for Service.

In support thereof would allege:
FACTS

1. On April 28", 2010, the Court issued an Order which directed WILLIAMS to supply
the court with a current address for the successors or representatives of the deceased
party within 30 days from the date of this particular Order. S¢e [DE# 189].

2. In response to this order, WILLIAMS filed with the clerk a document entitled,
“Williams Motion for Order Directing the Clerk to Process the Subpoena Duces
Tecum-To Be forwarded To the United States Marshal for Service.”

3. The motion reflected a service date of May 12, 2010.

4. A copy of the Rule 45, FedR.Civ.P., subpoena duces tecum was attached to the

motion for the court’s and clerk’s consideration.
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5. The said subpoena duces tecum commanded Bernard Pastor, Esq. (“‘non-party’) and
attorney for the defendants to produce certain documents in his possession, custody
and control pertaining to Rule 25, Fed.R.Civ.P. Substitution of Defendant Patrick
Byrd (“the deceased”). .

6.. A review of the subpoena duces tecum reflects that Mr. Pastor was commanded to
produce via United States Mail certain documents by June 30", 2010 no later than
9:00 a.m.

7. Rule 45 states in relevant part, “Every subpoena must... command each person 10
whom it is directed to do the following at a specified time and place... produce
designated documents... in that person’s possession, custody, or control... the rule
further provides, “A person commanded to produce documents... may serve on the
party... a written objection... the objection must be served before the earlier of the
time specified for compliance or 14 days after the subpoena is served...”

8. In the motion, which reflected a service date of May 12“’, 2010, WILLIAMS
requested the court for an order directing the clerk to process and forward the
subpoena duces tecum to the United States Marshal to effectuate service upon Mr.
Pastor at the enclosed addressed reflected inside the said subpoena.

0. Because the Court has failed to date to rule on this motion, Mr. Pastor 1s unable to
produce the said documents in the amount of time allowed by the subpoena and or to
file any written objections in a timely manner, assuming the Court had ruled and
WILLIAMS advanced proper notice.

10. Consequently, WILLIAMS request the Court to issue an Order withdrawing the said

motion.
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11. In licu of this motion WILLIAMS is in the process of preparing and submitting a
motion for a final extension of time to substitute parties. This motion is imminent
and forthcoming.

12. This request is made in good faith and-not 0 cause any unnecessary delay and

prejudice to the respective defendants.

WHEREFORE, based on the aforementioned, the undefsigned Plaintiff respectfully moves

the Court for an order specifically withdrawing the motion in question.

Respectfully Submitted,

Craig Williams

Florida Civil Commitment Center
13619 S.E. Hwy. 70

Arcadia, Florida 34266

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing motion has been

served via U.S. Mail this 22" day of June, 2010 on all parties of record on the attached service

g2, 2oll—

Craig Williams

list.
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SERVICE LIST
CASE NO. 07-22617 Civ-Ungaro/White

Bernard Pastor, Esq.

Email: pastor@maimdade.gov
Dade County Attormey’s Office
111 NW 1% Street

Suite 2810

Miami, Florida 33128-1993

Blessed is He, and May the Name of Thee EL-SHADDAI
ISRAEL ELOHIM, be hodah forever and ever!

El-SHADDAI ISRAEL ELOHIM
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

MIAMI DIVISION
CRAIG WILLIAMS, Case NO: 07-22617-CIV-UNGRO-WHITE
Plaintiff, Magistrate Judge Patrick Whitg
. FILED by DC.)
OFFICER JEFF SCOTT, et.al., JUN 30 2010
Defendants. %s[% ETQ%%%%%F

/

WILLIAMS MOTION FOR A FINAL 60 DAY- EXTENSION OF TIME TO
SUBSTITUTE PARTIES AND REISSUE RULE 45 SUBPOENA DUCES TECUM

COMES NOW, the undersigned plaintiff, CRAIG WILLIAMS (the
“PLAINTIFF™), pursuant to Rule 6 (b) (1)(B) of the Federal Rules of Civil Procedure and
moves the Court for an order for a final 60 day extension of time to substitute parties
and re-issue Rule 45 subpoena duces tecumn. In support of this motion, Plaintiff alleges

the following:

A. INTRODUCTION

1. On April 28", 2010, the Magistrate Court issued an Order, which stated in
relevant part, “the plaintiff shall supply the Court with a current address for the
successors or representatives of the deceased party within thirty (30) days...the
plaintiff must obtain the defendants’ correct address through the discovery process

as detailed in the Federal Rules of Ciivl Procedure...” |DE#189].

2. Pursuant to this Order, May 28", 2010was the deadline.
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b

The Motion for Service of the Subpoena Duces Tecum by United States Marshal

In response to this court order, Williams served and filed a document entitled,
“Williams Motion for Order Directing the Clerk to Process the Subpoena Duces

Tecum — To be forwarded to the United States Marshal for Service...”
The motion had a service date of May 12, 2010.

Meanwhile, on May 25", 2010, Williams served on Bernard Pastor, Esq., (e.g,
attorney for defendants), a Rule 45 Subpoena Duces Tecum via Certified Mail via

the United States Mail. See Williams Exhibits A-C.

On June 17, 2010, Williams received from Mr. Pastor, a letter dated June 14"
2010, wherein Mr. Pastor objected to the aforementioned subpoena for various

reasons stated within his letter. See Williams Exhibit D.

Moreover, on June 22 2010, Mr. Williams served and filed a document entitled,

“Williams-Motion for Order Withdrawing Previously Filed Motion.”

In response, to Mr. Pastor’s objections, Williams forwarded Mr. Pastor, a letter

dated June 22™ 2010 which withdrew the Subpoena. Seg Williams Exhibit E.

As stated, in response to this Court’s order, Williams submitted a motion
requesting the Court to direct service of process of a subpoena duces tecum upon

Mr. Bernard Pastor.
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10. The subpoena in question commanded Mr, Pastor to provide Williams with
certain documents in his possession, custody, or control; these documents if

preduced, would have identified a proper substitution party.

11. This contention is based in part, on a previous filing wherein Mr. Pastor indicated
that he forwarded a courtesy copy of the suggestion of death to defendant Patrick
Byrd’s former spouse. The former spouse is presumed to be the legal

representative of Defendant Patrick Byrd’s estate.

12. The Court failed to timely rule on this motion; consequently, Williams had to file
a motion to withdraw it, because the time specified for the production of
documents had neared. In other words, at this juncture, Mr. Pastor would not be

able to timely obey the command to produce.
13. The subpoena is not processed i.e., neither “issued nor signed by the clerk”.

The Subpoena Duces Tecum served vig Certified U.S. Mail

14. Additionally, the subpoena duces tecum forwarded on May 25" 2010 to Mr.
Bernard Pastor via certified mail by the United States Mail, has the following
deficiencies: (1) the subpoena was incorrectly issued and signed by Willia{ms
contrary to Rule 45, which states in relevant part, “the clerk must issue a
subpoena, signed but otherwise in blank, to a party who requests it. That party

must complete it before service...” See Rule 45 (a) (3), Fed.R.Civ.P.
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15. The subpoena was incorrectly served by Williams a party to the action, contrary to
Rule 45, which states in relevant part, “any person who is at least 18 years old

and not a party may serve a subpoena...” See Rule 45 (b) (1), Fed.R.Civ.P.

16. Williams, incorrectly certified and declared that the information contained in the
proof of service was true and correct contrary to Rule 45 (b)(4), which states in
relevant part, “proving service, where necessary, requires filing with the issuing
court a statement showing the date and manner of service and the names of the

persons served. The statement must be certified by the server...” See Rule

45, (b) (4).

17. Williams failed to provide prior or advance notice, contrary to Rule 43 (b)(1),
which states in relevant part, “if the subpoena commands the production of
documents, electronically stored information... then before it is served a notice

must be served on each party...” See Rule 45 (b) (1), Fed.R.Civ.P.

18. Consequently, although federal precedent recognizes the difficulty with
substituting a party under Rule 25,Williams having conducting additional research
of this matter do believe that he is able to now provide the proper parties with

adequate notice and subpoena duces tecum (s).




Case 1.07-cv-22617-UU Document 200  Entered on FLSD Docket 07/01/2010 Page 5 of 15

Inadequate Law Library & Settlement Negotiations

19. Another basis for an extension: Williams does not have access to a traditional law
library but have to contend with a computer lab that has only 7 legal computers
which contains Premise Legal Research Software for approximately 700 residents

at the Florida Civil Commitment Center.

20. This Premise software is inadequate to the extent that it does not contain a basic

range of needed research tools to effectively research.

21. Unfortunately, access to these 7 legal computers are determined on a first come —
first served basis. This process has at times impeded plaintiff’s access to the

courts and at other times caused unreasonable delays.

22. On June 22, 2010, Williams received from Mr. Pastor, a letter dated June 17™,
2010. In this letter, Mr. Pastor has begun Settlement Negotiations. Although, no

settlement has been formally reached, they are ongoing.

23. Williams pursuant to excusable neglect, secks a final 60 day extension to
substitute parties and to reissue two (2) Subpoena Duces Tecum, one subpoena to
be served on Mr. Bernard Pastor and the second on the Record Custodian-

Miami Dade County.

24. Finally, this request for enlargement of time was made as soon as it became

apparent that the motion for service of the subpoena duces tecum and the
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subpoena duces tecum served by certified U.S. Mail were untimely and contained

deficiencies which negated their legal effect.

25. Additionally, the defendants will not be prejudiced by this request and the impact
of this request is minuscule on these proceedings, especially where the defendants
initiated an appeal of this court’s denial of their joint motion for summary

judgment to the 11th Circuit U.S. Court of Appeal.

26. Consequently, since the defendants thus far have caused a delay of these
proceedings, they cannot be heard to complain about Williamas request for an

extension to substitute parties.

27. This request is made in good faith and not fo cause unnecessary delay or

prejudice to the defendants.

B. ARGUMENT

A court may grant a motion to extend time filed after the deadline if the motion
shows proof if good cause and if the failure to act timely was the result of excusable
neglect. See Rule 6 (b) (1) (B); In re Cendant Corp. Prides Litig., 233 F.3d 188, 195-56
(3d Cir. 2000). Here, Williams seeks a final 60 day extension to substitute parties
pursuant to Rule 25 of the Federal Rules of Civil Procedure. On April 28" 2010, the
Court issued an order directing Williams to supply the court with a correct address of the
successors or representatives of Defendant Patrick Byrd’s estate within 30 days from the

Order. See [DE#189]. Although, Rule 25 requires substitution within 90 days after the
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deceased party’s death has been noted on the record, extension of this 90 day requirement

is not precluded by law.

For example, Cf. Continental Bank, N.A. v. Meyer, 10 F.3d 1293 (7™ Cir. 1993)
(“while in mandatory terms, the advisory committee notes to rule 25 indicate that the 90
day requirement may be extended by federal rule of civil procedure (6)(b)... the history of
Rule 25 (a) and Rule 6 (b} makes it clear that the 90 day period was not intended to as a
bar to otherwise meritorious actions, and extensions of the period may be liberally
grauted...” See Tatterson v. Kopper, 104 FR.D. 19-20 (W.D. Pa. 1984); Jones Inlet
Marina, Inc. v. Inglima, FR.D. 238, 240 (E.D.N.Y. 2001); (George v. U.S., 208 F.R.D.
29 (D.Conn. 2001) (holding that relief be granted from 90 day restriction on motion to
substitute, if the delay is the result of excusable neglect and the opposing party fails to

demonstrate that the relief would result in undue prejudice).

As the case has been, Williams has been deligent in his efforts to substitute
parties in this case. As stated, he has forwarded the court a motion requesting the court to
direct the clerk to process and forward a subpoena duces tecum to the United States
Marshal to effectuate service on Mr, Bernard Pastor, Esq. The Court has failed to rule on
this motion in a timcly manner and Williams sought an order withdrawing this motion.
Additionally, Williams also forwarded via certified mail a subpoena duces tecum to Mr.
Pastor, again, in an effort to obtain relevant documents as it relates to the identity of a
substitution party. Finally, Williams has entered settlement negotiations with the

defendants; therefore, this case may potentially be settled in the near future.
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However, after conducting additional research, Williams realized that this
subpoena duces tecurn was contrary to Rule 25 procedures and contained scveral
deficiencies undermining its legal effect. Consequently, Williams forwarded a letter to

- Mr. Pastor specifically withdrawing this subpoena duces tecum. Never’cheiess, due to a
more thorough research of this matter, Williams now believe he has identified two proper
parties in which to forward a subpoena duces tecum in compliance with Rule 23,

Fed.R.Civ.P,

As the Court is aware, the substitution in this case has been a challenge but this
is expected and federal precedent recognizes the challenges to substitute under rule 25. In
fact, the present rule together with present rule 6 (b), results in an inflexible requirement
that an action be dismissed as to a deceased party if substitution is not carried out within a

fixed period measured from the time the death is noted.

The hardships and inequities of this unyielding requirement plainly appear from
federal precedent. See e.g. Anderson v. Yungkau, 329 U.S. 482 (1947); Lovino v.
Waterson, 274 F.2d 41 (1959), cert.denied; Carlin v. Savino, 362 U.S. 949 (1960); Perry
v. Allen, 239 F.2d 107 (5™ Cir. 1956); Starnes v. Pennsylvania R.R., 26 FR.D. 625
(E.D.N.Y.), aff’d per curiam, 295 F.2d 704 (2d Cir. 1961), cert. denied, 369 U.S. 813

(1962); Zdanok v. Glidden Co., 28 FR.D. 346 (S.D. N.Y. 1961).

Williams asserts that the grounds asserted in support of a final 60 day extension
is based on excusable neglect pursuant to Rule 6(b), of the Federal Rules of Civil
Procedure. In determining whether there is excusable neglect, the Court should consider
the following: (1) the prejudice to the nonmovant, (2) the length of the delay and its

8
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potential on the judicial proceedings, (3) the reason for the delay and whether it was
within reasonable control of the movant, and (4) whether the movant acted in good faith.

See Pioneer Inv. Servs. Co. v. Brunswick Assocs., 507 U.S. 380, 395 (1993).

In addressing each of the elements in Pioneer, the Court should grant Williams
request for a final 60 day extension of time because: (a) the defendants will not be
prejudiced as discussed more fully in the motion; (b) As soon as William became aware
of the need for additional time he filed the instant motion and impact on these
proceedings would be minimum if that, (c) federal precedent treats pro se pleadings
liberally and with leniency; as stated, federal precedent recognizes the difficulty with
substituting parties under rule 25 and when it became apparent that Williams needed to
take immediate action he did as fully discussed in this motion , (d) if any delay has been
caused in these proceedings, this would have to be contributed to the defendants as
evidenced by their appeal to the 11™ Circuit U.S. Court of Appeal; thus, Williams act of

seeking an extension was taken in good faith.

CONCLUSION

WHEREFORE, Williams for the foregoing reasons ask the court for a final 60

day extension of time to substitute parties under Rule 25, Fed.R.Civ.P.

Respectfully Submitted,

& L

Craig Williams, Pro Se #990650
Florida Civil Commitment Center
13619 S.E. Highway 70

Arcadia, Florida 34266
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a truc and correct copy of the foregoing has been

served via U.S. Mail this 26™ day of June, 2010 on all parties of record on the attached

& Tl

CRAIG WILLIAMS

service list.

SERVICE LIST
CASE NO. 07-22617 Civ-Ungaro/White

Bernard Pastor

Email: pastor @ miamidade.gov
Miami-Dade County Attorney’s Office
11I1N.W. 1* Street, Suite 2810

Miami, Florida 33128

Telephone: 305-375-5151

Fax: 305-375-5634

Attorney for defendants

Blessed is He, and May the Name of Thee EL-SHADDAL
ISRAEL ELOHIM, be hodah forever and ever!

EL-SHADDAI ISRAEL ELOHIM

10
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2. AQRR {Rev 12/06) Subnoeng in 3 Civil Case

Issued by the 7
UNITED STATES DISTRICT COURT

5@ UTHERN DISTRICTOF  FLORIDRA
Cenits WIchaMs SUBPOENA IN A CIVIL CASE
' v,
T O o
SEebr OCT, T \ AL ) Case Number:? O¥1-22.6 1M

A_ ) QWS UNGRRO/ White

TO: BeRNARD TASToR, Fsw.
Miaty DADE CospTy ATy, OERICE
B W 15T STREET, Syre. 2810

bfm\t\m fLomipn 3512 o )
O YOU ARE COMMANDED to appzar in the United States District court at the place, date, and time specified below to

festify in the above case.

PLACE OF TESTIMONY ' . COURTROOM

DATEAND TIME

T YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the raking of a deposition
in the above case.

PLACE OF DEPOSITION ) DATE AND TIME

YOU ARE COMMANDED 10 produce and permit inspection and copying of the following documents or objects at the

place, date, and time specified below (list documents or objects): AL WGGESTOR OF DERT DocUMENTS  ForinpRDE
T DecEnDENT SRMRCK BYRDE fmeMeEl Srousi, WNousine B 0THER DOCUMENTs PERTAINING Te
IS DERTH I AL DOLurERTS PNICH \DERTIFLES The FORMEE WIEE'YS NADAE PMND LAST Erdwin
PorESS AL DTCOMENTS Reddminile To ORENDET PATRICK BIRD™S ForraeR  IMsurANLE
PO ILES  wITH MIAML Dape  CounTd. DocomenT Muct BE  SenT Mk US MAIL To b

PLACE 126l S8 Wy o DATE AND TIME
Fomot, Gwvie Cormmmmen Cerer becapin, B 34200 )30lin G00an

T YOU ARE COMMANDED to permit inspection of the following premises at the date and iime specified below.

PREMISES ’ _JBATE AND TIME

Any organization not a party to this suit that is subpoenaed for the taking of a deposition: shal! designete one or more officers,
directors, or managing egents, or other persens who consent to testify on its behalf, and may set forth, for each person designated, the
matters on which the person will testify. Federal Rules of Civil Procedure, 30(b)(6).

lSéULNG OFFICER’S SIGNATURE AND TITLE(INDICATE IF ATTORNEY FOR PLAINTIFF OR. DEFENDANT) | DATE

1SSUING OFFICER'S NAME, ADDRESS AND PHONE NUMBER _ e u - E
CRAVe \Widdhng | 1B6i% St Yhwly. Mo
Flomph. O Covearedient Cenrer RRCEDIM | RoriD A 392 0l

{Se¢ Ruie 45, Fegeral Rules of Civil Brocedurz, Subdivisions (c), (d), and {e), on next page)

' If action is panding in district other than district of isswance, state district under case number.

EX. H
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SENDER: COMPLETE THIS SECTION COMPLETE THIS SECTION ON DELIVERY
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COUNTY ATTORNEY
MIAMI-DADE COUNTY, FLORIDA

S

111 N.W. 1 8T,, SUITE 2810
MIAMI, FLORIDA 33128-1993

TEL. (305) 375-5151
FAX (305) 375-5634 - June 14, 2010

VIA U.S. MAIL

Craig Williams

No. 990650

Florida Civil Commitment Center
13619 SE Highway 70

Arcadia, FL 34266

Re:  Williams v. Scoft, et al., Case No. 07-Civ-22617-UU—Objections to
Subpoena

Dear Mr. Williams:

[ am in receipt of your subpoena dated May 25, 2010, which was directed to me
personaliy, and not received by me until June 1, 2010. For several reasons, some of
which are discussed below, we object to the subpoena., its contents, and the manner in
which 1t was served. Accordingly, we will not produce any records in response to your
subpoena.

First, the subpoena is erroneously directed to me. Such a subpoena, assuming it is
proper in the first instance, should be directed to Miami-Dade County. Second, the
means by which you, a party, personally attempted to serve the subpoena. sending it by
U.5. Matl, and failing to serve on the other parties, all are improper and contrary to the
applicable federal and iocal rules. See. e.g., Fed. R. Civ. P. 5, 45. Third, you have
improperly issued/signed the subpoena, which also violates the Rules. See Rule 43
(a)(3). Fourth, the information you request is confidential and protected by applicable
confidentiality statutes. See Fla. Stat. § 119.071(4)(d)}3). Fifth, the issuance of the
subpoena violates the Court’s April 28, 2010 Order, which required you to provide the
Court with the intormation you seek by no later than May 28, 201 0: the deadline 1o
present such information to the Court has passed.

Singerely,

-

ernard Pastor
Assistant County Attorney

£ % D
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Craiy Hiltiama #990650

Florida Civil Commitment Center
13619 S.E. HWY. 70, Arcadia, Florida 34266
Phone 863-491-4970 (free-line) ;

£ E T AR SR R AR RY AT MIAT

RN GRS P O S S N

June 22, 2010

Bernard Pastor, Esq.
Asst. County Attorney

111 N.W. 1*' Street :
Suite 2810 :
Miami, Florida 33128-1993 i

Re: Withdrawal of Subpoena Duces Tecum issued in Williams v. Scott, et.al., Case No:
07-Civ-22617

Dear Pastor:

Please be advised that I am in receipt of your written objections in the form of a letter
dated June 14", 2010, in which you specifically objected to my Rule 45 Subpoena Duces Tecum.

Having rev1ewed the applicable law, including your objections and the subpoena duces tecum
1tself I am officially withdrawing my command to you to produce certain documents by June
30™, 2010 at 9:00 a.m. Consequently, any motion you may file registering your objections to the ;
aforementloned will be unnecessary and mooted by this formal withdrawal. In closing, should
you have any additional concerns regarding this withdrawal; please do not hesitate to write me at
the enclosed address. In the interim, if and until | hear from you regarding this matter, I remain,

Sincerely!

v "
Craig Williams
cw

enc: Williams Motion For Order Withdrawing Previously Filed Motion.

cc: Hon. Patrick A. White
U.S. Magistrate Judge/Miami Division
Southern District of Florida i

E X.

Page 1 of |
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UNITED STATES DISTRICT COURT
SQUTHERN DISTRICT OF FLORIDA

CASE NO. 07-22617-CIV-UNGARO
MAGISTRATE JUDGE P.A. WHITE
CRAIG WILLTIAMS,
Plaintiff,

V. : ORDER

OFFICER SCOTT, ET AL.,

Defendants. :

Tn an April 2, 2010 Order on the Undersigned’s February 24, 2010
Report, the District Court noted that the “Plaintiff has expressed
his desire to continue his claim against Defendant Byrd’'s
successor, there remain outstanding the related issues of which
party bears the burden of ascertaining the i1dentity of the
appropriate successor and the requirement of service of Suggestion
of Death on that party and how process 1is to be served on the
appropriate successor once . . . identified.” (DE# 184). In an
April 28, 2010 order, this Court explained that federal law places
the burden is on the plaintiff to identify the name and addresses
of the defendant in a §1983 claim and also to identify the name and
address of the proper substitute party when the defendant dies
during the pendency of the action. See Smith v. Belle, 321 F.

App’x 838, 845 (11 Cir. 2009); Simmons wv. Prison Health Services,
Inc., 2009 WL 2914103 (S.D. Ga. 2009). Accordingly, this Court
directed the plaintiff to supply it with a current address for the
successors or representatives of the deceased party within thirty
days or risk dismissal of this defendant from the case. This court

expressly ordered the plaintiff to obtain the defendant’s correct




Case 1:07-cv-22617-UU Document 202 Entered on FLSD Docket 07/08/2010 Page 2 of 3

address through the discovery process as detailed in the Federal

Rules of Civil Procedure. (DE# 189).

Williams now moves for a final sixty-day extension to issue two
subpoenas duces tecum, one on the deceased defendant’s former
counsel, Bernard Pastor, and one on the record custodian of Miami-
Dade County. (DE# 200)., This Court will provide Williams with a

final thirty-day extensicn.

ORDERED AND ADJUDGED as fclliows:

The plaintiff’s motion (DE# 200) is GRANTED to the extent the
motion requests an extension of time to supply the Court with a
current address for the successors or representatives of the
deceased party. No additional motions for extension of time will

be granted to the plaintiff.

The plaintiff shall supply the Court with a current address for
the successors or representatives of the deceased party within
thirty (30) days or risk dismissal of this defendant frcom the case.
The plaintiff must obtain the defendant’s correct address through
the discovery process as detailed in the Federal Rules of Civil

Procedure.

It is so recommended at Miami, Florida, this 8" day of July,

2010,

E

UNITED STATES MAGISTRATE JUDGE
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cc: (Craig Williams, Pro Se
No. 990650
Florida Civil Commitment Center
13613 S.E. Highway 70
Arcadia, FL 34266-7829

Bernard Pastor

Dade County Attorney's COffice
112 NW 1st Street

Suite 2810

Miami, FL 33128-19%3
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UNITED STATES DISTRICT COURT STEVEN 1. LARIMORE
CLERKU. 8. DIST. CT
SOUTHERN DISTRICT OF FLORIDA ;S.E D. ofU}"J‘LQ jﬂiMﬁI
MIAMI DIVISION
CRAIG WILLIAMS, Case NO: 07-22617-CIV-UNGRO-WHITE
Plaintiff, Magistrate Judge Patrick White

V.
OFFICER JEFF SCOTT, et.al.,

Defendants.
/

WILLIAMS MOTION FOR A FINAL 10 DAY- EXTENSION OF TIME TO
SUBSTITUTE PARTIES

COMES NOW, the undersigned plaintiff, CRAIG WILLIAMS (the
“PLAINTIFF™), pursuant to Rule 6 (b) (1)(B) of the Federal Rules of Civil Procedure and
moves the Court for an order for a final 10 day extension of time to substitute parties.

In support of this motion, Plaintiff alleges the following:

A. INTRODUCTION

1. On July 8", 2010, the Court granted Williams a final 30 day extension to

substitute parties pursuant to Rule 25 of the Federal Rules of Civil Procedure. See

[DE#202].

* 2. Although, the Court granted Williams a final 30 day extension, an additional 10

day extension is need for the following reasons:

3. First, having received this Order on July 18, 2010; Williams pursuant to the Order
hastened as required by Rule 25 to forward the clerk a letter directing the clerk to
sign and issue two subpoena duces tecum. See Exhibit. A.

1
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4. Second, oﬁ this same date, Williams also hastened as required by Rule 25 to
forward the non-parties advance notice of the impending subpoena duces tecum.

See Exhibits. B-C.

5. Third, on July 22, 2010, Deputy Clerk, Y. Herrera, signed and issued the two
subpoenas and returned them via the United States Mail to Williams. See Exhibit

D.

6. Fourth, on July 27, 2010, Williams received from Y. Herrera, the two subpoena
duces tecum via United States Mail. The envelope, the two subpoena duces

tecum were enclosed had a post mark date of July 23, 2010. See Exhibit D.

7. Finally, on July 28”’, 2010, Williams” process server Frank R. Enriquez served
the two subpoena duces tecum on the intended non-parties and served them via

United States Mail Certified Return Receipt Requested. See Exhibit E.

8. As such, additional time is needed because; the subpoenas were recently
forwarded and served on the non-parties. Once the non-parties receive the

subpoenas they will need adequate time to respond accordingly.

9. For instance, the subpoenas commanded that the requested documents be received
no later than August 6, 2010. Assuming the non-parties receives the subpoenas

by July 30, 2010; they will have at least 7 days to respond.

10. Moreover, the non-parties then will be required to produce via U.S. Mail the

requested documents to Williams. However, assuming Williams receives these
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documents by August 6, 2010; he will only have approximately 5 days to provide

the Court with a correct address regarding substitution.

11. Consequently, it becomes legally necessary in the interest of justice for the
Court to grant Williams a final 10 day extension to substitute parties in this cause

of action.

12. This request is made in good faith and not to cause unnecessary delay or

prejudice to the defendants,

B. ARGUMENT

A court may grant a motion to extend time filed after the deadline if the motion
shows proof if good cause and if the failure to act timely was the result of excusable
neglect. See Rule 6 (b) (1) (B); In re Cendant Corp. Prides Litig., 233 F.3d 188, 195-56
(3d Cir. 2000). Here, Williams secks a final 60 day extension to substitute parties
pursuant to Rule 25 of the Federal Rules of Civil Procedure. On April 28", 2010, the
Court issued an order directing Williams to supply the court with a correct address of the
successors or representatives of Defendant Patrick Byrd's estate within 30 days from the
Order. See [DE#189]. Although, Rule 25 requires substitution within 90 days after the
deceased party’s death has been noted on the record, extension of this 90 day requirement

is not precluded by law.

For examptle, Cf. Continental Bank, N.A. v. Meyer, 10 F.3d 1293 (7“1 Cir. 1993)
“while in mandatory terms, the advisory committee notes to rule 25 indicate that the 90

day requirement may be extended by federal rule of civil procedure (6)(b)... the history of
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Rule 25 (a) and Rule 6 (b) makes it clear that the 90 day period was not intended to as a
bar to otherwise meritorious actions, and extensions of the period may be liberally
granted...” See Tatterson v. Kopper, 104 F.R.D. 19-20 (W.D. Pa. 1984); Jones Inlet
Maring, Inc. v. Inglima, F.R.D. 238, 240 (ED.N.Y. 2001); (George v. U.S., 208 F.R.D.
29 (D.Conn. 2001) (holding that relief be granted from 90 day restriction on motion to
substitute, if the delay is the result of excusable neglect and the opposing party fails to

demonstrate that the relief would result in undue prejudice).

As the Court is aware, the substitution in this case has been a challenge but
this is expected and federal precedent recognizes the challenges to substitute under rule
25, In fact, the present rule together with present rule 6 (b), results in an inflexible
requirement that an action be dismissed as to a deceased party if substitution is not carried

out within a fixed period measured from the time the death is noted.

The hardships and inequities of this unyielding requirement plainly appear from
federal precedent. See e.g. Anderson v. Yungkau, 329 U.S. 482 (1947); Lovino v.
Waterson, 274 F.2d 41 (1959), cert.denied; Carlin v. Savino, 362 U.5. 949 (1960); Perry
v, Allen, 239 F.2d 107 (5th Cir. 1956); Starnes v. Pennsylvania R.R., 26 F.R.D. 625
(E.D.N.Y.), aff’d per curiam, 295 F.2d 704 (2d Cir. 1961), cert. denied, 369 U.S. 813

(1962); Zdanok v. Glidden Co., 28 FR.D. 346 (S.D. N.Y. 1961).

Williams asserts that the grounds asserted in support of a final 10 day extension
is based on excusable neglect pursuant to Rule 6(b), of the Federal Rules of Civil
Procedure. In determining whether there is excusable neglect, the Court should consider

the following: (1) the prejudice to the nonmovant, (2) the length of the delay and its

4
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potential on the judicial proceedings, (3) the reason for the delay and whether it was
within reasonable control of the movant, and (4) whether the movant acted in good faith.

See Pioneer Inv. Servs. Co. v. Brunswick Assocs., 507 U.S. 380, 395 (1993).

CONCLUSION

WHEREFORE, Williams for the foregoing reasons ask the court for a final 10

day extension of time to substitute parties under Rule 25, Fed.R.Civ.P.

Respectfully Submitted,

O loa L

Craig Williams, Pro Se #990650
Florida Civil Commitment Center
13619 S.E. Highway 70

Arcadia, Florida 34266

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the foregoing has been

served via U.S. Mail this 20" day of JULY, 2010 on all parties of record on the attached

CRAIG WILLIAMS

service list.
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SERVICE LIST
CASE NO. 07-22617 Civ-Ungaro/White

Bernard Pastor

Email: pastor (@ miamidade.gov
Miami-Dade County Attorney’s Office
1TIN.W. I¥ Street, Suite 2810

Miami, Florida 33128

Telephone: 305-375-5151

Fax: 305-375-5634

Attorney for defendants

Blessed is He, and May the Name of Thee EL-SHADDAI
ISRAEL ELOHIM, be hodah forever and ever!

EL-SHADDAI ISRAEL ELOHIM
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T T Craig Williams # 990650 -
¥lorida Civil Commitment Center
13619 S.E. Hwy. 70
Arcadia, Florida 34266

July 18", 2010

Clerk of Court-Office of Clerk
United States District Court
Room 8NO9

400 North Miami Avenue
Miami, Florida 33128-7716

Re: Case No: 07-22617-Civ-Ungaro/White
Urgent- Request for Clerk to Sign & Process (2) Enclosed Subpoena Duces
Tecum

Dear Clerk of Court:

Pursuant to Rule 45 of the Federal Rules of Civil Procedure, which provides in relevant
part, “the clerk must issue a subpoena, signed but otherwise in blank, to a party who
requests it...” Consequently, I am requesting that the clerk of the court sign (i.e. affix court’s
seal if necessary) and resend (i.e. via U.S. Mail) to me, the two enlcosed subpeona duces tecum
in the most expedited manner. Addtionally, I am requesting that the Clerk also send to me at the
enclosed address, two additional sign subpoena duces tecum for future use. In closing, it 1s
important to re-emphasize that the enclosed subponas must be processed as quickly as possible
due to a court order deadline. Should the clerk’s office have any additional concems and
questions please do not hesitate to write me at the enclosed address. In the interim until I hear
from your office, I remain,

Sincerely,

C.UL

Craig J. Williams
ciw

Exhibit A '

.

Page 1 of 2
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Blessed is He, and May the Name of Thee EL-SHADDAI
ISRAEL ELOHIM, be hodah forever and ever!

EL-SHADDAI ISRAEL ELOHIM

Page 2 er2
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July 18" 2010

Bernard Pastor, Esq.

Miami Dade County Attorney Office
111 N.W. 1% Street, Suite 2810
Miami, Florida 33128

Re: Case No: 07-22617-CIV-Ungaro/White
Advance Notice of Subpoena Duces Tecum

Dear Mr. Pastor:

Please be pursuant to Rule 45 of the Federal Rules of Civil Procedure, I am forthwith
providing you advance notice that I have submitted a subpoena duces tecum to the clerk of the
court for processing. Consequently, you are hereby notified as a non-party to this action, that
once the clerk sign and affix the court’s seal, the enclosed subpoena duces tecum will then be
served upon you in accordance to law. More specifically, the subpoena duces tecum commands
you as a non-party to forward within a specified period via the United States Mail-Certified
Return Receipt Reguested, the following documents believe to be under your control, possession
and custody:

“Any and all suggestion of death documents forwarded by Bemard Pastor, Esq. to
Defendant Patrick Byrd’s former spouse, including but not limited to any other
documents pertaining to his death; all documents identifying the former spouse’s full
name and last known address; all documents indentifying Defendant Patrick Byrd’s
insurance policy, the number of the policy and the limnits of coverage...”

The subpoena duces tecum further commands that once these documents are retrieved
they must be forwarded to my attention via United States Mail within 14 -days from receipt to
the Florida Civil Commitment Center, 13619 S.E. Hwy. 70" Arcadia, Florida 34266. As a
courtesy, I have enclosed a copy of the subpoena duces tecum that has been forwarded to the
clerk of the court for processing; this copy is for your perusal and further consideration.
Although, I am required to serve a subpoena duces tecum by Rule 45 procedures; please note
that you do not have to wait until you are served with the subpoena duces tecum before sending
these documents. In other words, pursuant to this advance notice, you may chose to forward the
requested documents without receiving the actual subpoena!

Exhibit B

Page 1 of 2
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Finally, as stated, | have provided you with a courtesy copy of the subpoena duces tecum
in advance. As a consequence, you are strongly encouraged to review this subpoena and respond
accordingly! However, in any event, should you have any additional concerns and or need any
additional information regarding this subpocna, do not hesitate to write me at your earliest
convenience at the enclosed address. In the interim, until I hear from you regarding this advance

notice, [ remain,

Sincerely!

(/.

Craig J. Williams
ciw

Enc: subpoena duces tecum
Blessed is He, and May the Name of Thee EL-SHADDALI

ISRAEL ELOHIM, be hodah forever and ever!

EL-SHADDAT ISRAEL ELOHIM

Page 2 of2
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July 18™ 2010

Custodian of Record

Miami Dade County Corrections & Rehabilitation Dept.
7855 N.W. 12" Street

Miami, Florida 33126

Re: Case No: 07-22617-C1V-Ungaro/White
Advance Notice of Subpoena Duces Tecum

Dear Record Custodian:

Please be pursuant to Rule 45 of the Federal Rules of Civil Procedure, I am forthwith
providing you advance notice that I have submitted a subpoena duces tecum to the clerk of the
court for processing. Consequently, you are hereby notified as a non-party to this action, that
once the clerk sign and affix the court’s seal, the enclosed subpoena duces tecum will then be
served upon you in accordance to law. More specifically, the subpoena duces tecum commands
you as a non-party (i.e., Record Custodian) to forward within a specified period via the United
States Mail-Certified Return Receipt Requested, the following documents believe to be under
your control, possession and custody:

“All documents which identify the legal representatives, the estate of former coorectional
officer, Patrick Byrd; all documents pertaining to Patrick Byrd’s death; all insurance
documents regarding Patrick Byrd; all financial records regarding Patrick Byrd’s credit
union accounts, bank accounts, insurance policies and any other financial
records/documents in the state of Florida or out of state ...”

The subpoena duces tecum further commands that once these documents are retrieved
they must be forwarded to my attention via United States Mail within 14 -days from receipt to
the Florida Civil Commitment Center, 13619 S.E. Hwy. 70", Arcadia, Florida 34266. As a
courtesy, | have enclosed a copy of the subpoena duces tecum that has been forwarded to the
clerk of the court for processing; this copy is for your perusal and further consideration.
Although, I am required to serve a subpoena duces tecum by Rule 45 procedures; please note
that you do not have to wait until you are served with the subpoena duces tecum before sending
these documents. In other words, pursuant to this advance notice, you may chose to forward the
requested documents without receiving the actual subpoena!

E)(hi\ 6:# C
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Finally, as stated, I have provided you with a courtesy copy of the subpoena duces tecum
in advance. As a consequence, you are strongly encouraged to review this subpoena and respond
accordingly! However, in any event, should you have any additional concerns and or need any
additional information regarding this subpoena, do not hesitate to write me at your earliest
convenience at the enclosed address. In the interim, until I hear from you regarding this advance

notice, I remain,

Sincerely!

2. (e

Craig J. Williams
cjw

Enc: subpoena duces tecum
Blessed is He, and May the Name of Thee EL-SHADDAI

ISRAEL ELOHIM, be hodah forever and ever!

EL-SHADDAI ISRAEL ELOHIM

~ Page2 of2
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5y ATIRE (Rev 12/06% Subneennin a Qivil Ceee

Issued by the
_ UNITED STATES DISTRICT COURT
5 ot Thepn ' . DISTRICT OF /FA ofl DA
TRALTG illiAm s

SUBPOENA IN A CIVIL CASE

et Al
< FF ’ /o / Case Number:! {/ f] - Z»?Jé / 7 7[_
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o Breraies Postor, Eige
Mismi bade County Py O177¢E
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] Yomﬂégmﬁﬁngapgear in the United States District court at the place, date, and time specified below to
testify in the above case. '

PLACE OF TESTIMONY COURTROOM

DATE AND TIME

[ YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a deposition
in the above case. :

PLACE OF DEPQOSITION ) DATE AND TIME

| YOU ARE COMMANDED to produce and permit inspection and capying ofthe fqllow’i_ng documents or objects at the _ i
place, date, and time specified below (list documents or objects): P ﬁ’_"’ o Kl 15 i{gﬁf”-\' Fry s Of; b‘?’:ﬁ* E_’_l_-}’v-“‘k’-‘?-’fi
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PLACE FADFJ D Gt (- Comaan vt W.f—/—c,{,__’ (56 19 5. Iy 7, DATE AND TME P
P forcernif, okl os SYU266 Hvers7E, =

1 YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below.

¢

PREMISES DATE AND TIME

Any organization not a party to this suit that is subpoenaed for the taking of a deposition shall designate one or more officers,
directors, or managing agents, or other persons who consent to testify on its behalf, and may set forth, for each person designated, the
matters on which the person will testify. Federal Rules of Civil Procedure, 30(b)(6).

AN

TSSUING GFFICEY 'S SIGJAJUHE AND TITLE (NDICATE F ATTORNEY FOR PLAINTIFF OR DEFENDANT) | DATE
if . A
Deputy Ciddl . ?,2-!1(;,

1SSUING OFFICER'S N f. ADDRESS AND P[—;ONE NUMBER 7 I
N Werrer?— 408 N amicAve, 36552575260

(Sce Rule 45, Federal Rules of Civil Procedure, Subdivisions {¢), {d), and (¢} on next paye)

! If action is pending in district other than district of issuance, sare districe under cass number.

Exhibit D
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1 YOU ARE COMMANDED to appear in the United States District court at the place, date, and time specified below to
testify in the above case. :

PLACE QF TESTIMONY : COURTROOM

DATE AND TIME
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 07-22617 Civ-Ungaro/White
CRAIG WILLIAMS,

Plaintiff,
v.

JEFF SCOTT, et al.,

Defendants.
/

MOTION TO DISMISS OFFICER PATRICK BYRD

Over eleven months after the filing of a Suggestion of Death (DE 117), which notified the
Court of the death of co-defendant Patrick Byrd, and despite several extensions of time, Plaintiff
has failed to file a proper and timely motion to substitute parties pursuant to Federal Rule of
Civil Procedure 25. Obviously mindful of the considerable amount of time that has elapsed since
the filing of the Suggestion of Death on September 21, 2009—and the multiple extensions
provided to Plaintiff—on August 4, 2010, this Court ordered that Plaintiff file a motion for
substitution by no later than August 20, 2010 (DE 204). Specifically, the Court unambiguously
ordered that Plaintif¥:

shall file his motion identifying the party to be substituted for the decedent no later than

August 20, 2010. At this juncture, the plaintiff has been provided with multiple

extensions to comply with substitution. N} FURTHER EXTENSIONS OF TIME

WILL BE GRANTED. Failure to supply this court with the successor for the decedent

Byrd will result in dismissal of this 1983 action against that defendant.
1d. (emphasis added; caps in original). To date, no such motion has been filed.

As originally argued on January 20, 2010, Plaintiff’s claim against Defendant Byrd must

be dismissed because Plaintiff failed to file a timely motion to substitute parties in accordance

with Fed. R. Civ. P. 25. (See DE 165 at pp. 1-2). Rule 25 states, in relevant part, that “[i]f the
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motion is not made within 90 days after service of a statement noting the death, the action by or
against the decedent must be dismissed.” Fed. R. Civ. P. 25(a)(1) (emphasis added). Allowing
Plaintiff to file his motion almost 250 days after the deadline would turn Rule 25 on its head and
render it meaningless.

As noted above, the Suggestion of Death in this case was filed on September 21, 2009,
The time within which Plaintiff had to file a motion for substitution of parties was December 21,
2009. Over eight months have now elapsed since that deadline imposed by the Rules, and no
motion has been filed, despite several extensions of time. As such, consistent with the Court’s
August 4, 2010 Order warning Plaintiff of the consequences of his failure to act, all claims
against Defendant Byrd must be dismissed with prejudice.

Respectfully submitted,

R.A. CUEVAS, JR.
MIAMI-DADE COUNTY ATTORNEY

By:_s/ Bernard Pastor
Bernard Pastor (Florida Bar No. 0046582)
Assistant County Attorney
email: pastor@miamidade.gov -
Miami-Dade County Attorney’s Office
111 N.W. 1st Street, Suite 2810
Miami, Florida 33128
Telephone: 305-375-5151
Fax: 305-375-5634
Attorney for Defendants

CERTIFICATE OF SERVICE

I hereby certify that on August 24, 2010, I electronically filed the foregoing document
with the Clerk of the Court using CM/ECF. 1 also certify that the foregoing document is being
served this day on all counsel of record or pro se parties identified on the attached Service List in

the manner specified, either via transmission of Notices of Electronic Filing generated by
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CM/ECF or in some other authorized manner for those counsel or parties who are not authorized

- to receive electronically Notices of Electronic Filing.

s/Bernard Pastor
Bernard Pastor

SERVICE LIST
CASE NO.: 07-22617 Civ-Ungaro
Bernard Pastor, Esq. CRAIG WILLIAMS, pro se #990650
_email: pastor@miamidade.gov Craig Williams, pro se
Miami-Dade County Attorney’s Office 13613 S.E. Hwy. 70
Stephen P. Clark Center Arcadia, FL 34266
111 N.W. 1* Street, Suite 2810 Service via U.S. mail

Miami, Florida 33128

Telephone: (305) 375-5151

Facsimile: (305) 375-5634

Counsel for Defendants Scott and Jimenez
No Service Made
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 07-22617-Civ-UNGARO~-BENAGES
MAGISTRATE JUDGE P.A. WHITE

CRAIG WILLIAMS,
Plaintiff,

v. : REPORT OF
MAGISTRATE JUDGE

OFFICER SCOTT, ET AL.,

Defendants.

Introduction

The plaintiff, Craig Williams, filed a pro se civil rights
complaint pursuant to 42 U.S5.C. §1983 against numerous employees,
and more pertinent to the discussicon in this Report, against

Defendant, Cfficer Patrick RByrd.

By way of background, on August 4, 2008, the plaintiff filed
a Second Amended Complaint pursuant to 42 U.S.C. §1983. He seeks

money damages and other relief resulting from events which occurred

at the Miami-Dade Pretrial Detention Center in October 2004.
(DE#52) . Specifically, in Count 1, the plaintiff alleged that Byrd
used excessive force against him, which resulted in physical
injuries, in wviclation of his rights under the Fourteenth

Amendment. {(Id.:28,31-32,54).

Meanwhile, during the pendency of this case, codefendants,
Jeff Scott and Humberto Jimenez, by and through their undersigned
counsel, Assistant County Attorney Bernard Pastor, filed a
“Suggestion of Death” indicating that codefendant Byrd had died.
(DE#117} .
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An amended Order was issued by the undersigned instructing the
plaintiff to notify the court whether he intended to pursue or
dismiss his claim against the deceased Byrd. (DE#131}. Thereafter,
the plaintiff filed a reply to the Suggestion of Death and this
court’s order, indicating that he wished to continue with his claim
against Byrd, and requested defense counsel to provide information

regarding the proper substitution party. (DE#142).

The plaintiff next filed a motion to compel service of
process. (DE#159). Construing the arguments raised therein
liberally, as afforded pro se priscners, pursuant to Haines v.
Kerner, 404 U.S. 419 {1972), the plaintiff appeared to argue that
the codefendants’ Suggestion cof Death was deficient because it had
not been served on the non-party successor or legal representative
of the deceased Byrd in the manner provided for under Fed.R.Civ.P.
4, c¢iting Grandbouche v. Lovell, 913 F.2d 835 (10 Cir. 1990).
(Id.:2).

In response thereto, defendants Scott and Jimenez indicate
that they were “unaware of any estate created on behalf of Mr,
Byrd,” but “in an abundance of caution,” a courtesy copy of the
Suggestion of Death” was sent to Byrd’s former spouse. (DE#165:1).
The defendants also argue that the complaint should be dismissed
against defendant Byrd because the plaintiff has failed to file a
timely motion for substitution of party pursuant to Fed.R.Civ.P.
25. (Id.:2).

Thereafter, a Report was entered recommending that plaintiff’s
reply to Byrd’s suggestion of death be construed as a motion for
substitution of party, and then granted. {DE#175:16). On April 2,
2010, the district court rejected the recommendation, finding that

the reply did not constitute a proper motion for substitution
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because it did not identify the proper substitute party. (DE#184).
The court further rejected yet another Report (DE#176) recommending
that the case was ready for trial because of the issues regarding
the substitution of defendant BRByrd and the service of the
Suggestion of Death remained unresclved. (DE#184). This matter was
then re-referred to the undersigned for further Report and
Recommendation regarding the Suggesticn of Death and substitution

of the decedent Byrd. (Id.).

On April 28, 2010, the undersigned entered an order directing
the plaintiff to identify and serve the proper substitute party,
without first considering whether the Suggestion of Death was
proper and therefore triggered the 90-day notice pursuant to Rule
26.' (DE#189). Meanwhile, extensions of time have been granted, and
the plaintiff has attempted to elicit from the defense the identity

of Byrd’s heirs, successors, cor assigns, to no avail.

Thus, this cause is now before the Court for consideration of
the Suggestion of Death and the plaintiff’s reply thereto (DE#15%),
as well as, plaintiff’s Motion to Compel (DE#200), and the
defendants’? Motion to Dismiss (DE#207). For reasons set forth
below, the defendants’ motion to dismiss (DE#207) is due to bhe

denied.

Defendants request dismissal pursuant to Fed.R.Civ.P. 25(a)

because the plaintiff has not filed a motion for substitution after

receiving the defendants’ purportedly properly filed Suggestion of

In that order, the court mistakenly placed the burden on the plaintiff to
name and serve the proper substitute party before considering the validity of the
suggestion of death.

Tt is unclear from the motion if all defendants, or only Byrd, have filed
the motion.
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Death as to Byrd.

The law is clear that, despite the mandatory language in Rule
25{a),? the Court has substantial discretion to interpret the rule
liberally so as to effectuate its underlying purpose.®’ The Rule,
however, was amended in 1963 with the express intent “to dispel
unwarranted rigidity and [to] gllow more flexibility in
substitution.” Rule 25(a) is not meant to be used as a procedural
mechanism to “bar ... otherwise meritorious acticns.” Instead, its
driving purpose is to ensure that all those having a legal interest
in the pending suit are aware of the party’s death and are alerted

to act to preserve their respective rights.®

As a threshold matter, defendants’ motion depends upon the

existence of a valid suggestion of death on the record.” In the

MIf the motion [for substitution] is not made within 90 days after service
of a statement noting the death, the action by ... the decedent must be
dismissed.” Fed.R.Civ.P. 25(a) (1).

‘See Fed.R.Civ.P. 25{a) adviscry committee’s note; Kasting v. Am. Family
Mut. Ins. Ce., 196 F.R.D. 595, 601 (D.Kan. 2000); see also, Bessent wv. Nat‘l
Hous. P’'ship, No. 1:06-cv-008-SPM, 2008 W1 1744925, at *2 (N.D. Fla. Apr. 11,
2008) (citing with approval Rende v. Kay, 415 F.2d 983 {(D.C.Cir. 1969); Roscoe v.
Roscoe, 379 F.2d 94, 99 (D.C. Cir. 1967): Staggers v. Otto Gerdau Co., 359 F.2d
292, 296 (2d Cir. 1966); Al-Jundi v. Rockefeller, 757 F.Supp. 206 (W.D.N.Y,
1990},

"Staggers v. Otte Gerdau Co., 359 F.2d at 296; see also, Hall v. Infirmary
Health Svs., No. 06-0721-ws~B, 2008 WL 1774164, at *1 ({S8.D. Ala. Apr. 15,
2008) {("[Tihe Court declines to adopt defendants’ mechanical reasoning that
dismissal must inevitably follow from plaintiff’s failure to file a motion for
substitution within the 90-day period prescribed by Rule 25{a).").

*Rende v. Kay, 415 F.2d at 985.

3B Moore's Federal Practice §25.13[2] (3d ed. 2007). “The %0 days pericd
for filing the motion for substitution begins only ‘after service of a statement
noting the death.’'” Id. (quoting Fed.R.Civ.P. 25(a){l}); see also, Broyles v.
McCane, 2006 WL 2452486, at *1 (M.D. Ga. Bug. 23 2006} {920 day deadline does not
commence until suggestion of death is properly filed and served); Barlow v.
Ground, 39 F.3d 231, 233 (9" Cir. 1994) (formal statement of death on the record
is a prerequisite for application of Rule 25(a)); Int’l Cablevision, Inc. wv.
Svkes, 172 F.R.D. 63, 66 {W.D.N.Y. 1997) (reqguiring strict adherence to precedural
formalities imposed by Rule 25(a}).




Case 1:07-cv-22617-UU Document 208 Entered on FLSD Docket 09/03/2010 Page 5of 9

absence cof a legally sufficient statement of death on the record,
the 90-day deadline in Rule 25(a) does not begin to run.® A valid
Suggestion of Death under Rule 25(a) requires twe conditions.?

First, a formal statement of death must be placed “on the record”

by one with the authority to do so. See Rende v. Kay, 415 F.2d 983,
985 (D.C. Cir. 1969). Second, the statement of death must be
properly served pursuant to Rule 25(a) {3).'® Until such time as both
of these conditions are satisfied, dismissal under Rule 25(a} is

not triggered.

The Suggestion of Death filed by defendants, Jeff Scott and
Humberto Jimenez, by and through their undersigned cocunsel, who is
also counsel for the deceased Byrd, dees not attach a copy of the
Death Certificate or other qualifying information to support the
suggestion. Although it is true that this is not a requirement for
proper filing, the law is clear that defendants must file and then
serve other parties and nonparty successors or representatives of

the deceased with the suggestion of death in the same manner as

required for service of a motion to substitute. see Fed.R.Civ.P.
25{(a) (1); Inglis v. Buena Vista University, 235 F.Supp.2d 1009
(N.D. TIowa 2002); Atkins v. City cof Chicago, 547 F.3d 869 (7% Cir.

2008) . This was not done by the defendants here.

Filing a Suggestion of Death on the record has a very narrow

role. The filing commences the 20-day period within which a moticn

8

5

°1

O,

pyrsuant te that rule, a Suggestion of Death must be served in the same
manner as a motien to substitute, to-wit, on the parties as provided in
Fed.R.Civ.P. 5 and on nonparties as provided in Fed.R.Civ.P. 4. See Fed.R.Civ.P.
25(ay (3.




Case 1:.07-cv-22617-UU Document 208 Entered on FLSD Docket 09/03/2010 Page 6 of 9

for substitution must be filed.'' As such, it serves the adversarial
functicn of expediting the substitution of deceased parties. “In
practice, it is not unusual for a defendant to suggest death upon
the recoeord to impose upon the plaintiff’s side the obligation to
move for the substitution of a party, as a tactical maneuver of an
adversary premised upon expediting the action or getting it
dismissed.” See Kasting v. Am. Family, Mut. Ins., Co., 196 F.R.D.
595, 599 (D.Kan. 2000) (citing Boggs v. Drave Corp., 532 F.2d 897,
898-99 (3d Cir. 1976); Rende v. Kay, 415 F.2d 983, 984 (D.C. Cir.
1969); Al-Jundi v. Rockefeller, 88 F.R.D. 244, 246-47 (W.D.N.Y.,

Oct. 27, 1980); Ten vw. Svengka Orient Linen, 87 F.R.D. 551, 552

(5.D.N.Y.1980); Naticnal FEquipment Rental ILtd. v. Whitecraft
Uniimited Inc., 75 ¥F.R.D. 507, 509 (E.D.N.Y. 1977); Yonofskvy v.
Wernick, 362 F.Supp. 1005, 1011 (S.D.N.Y. 1973). Accordingly,

because the act of filing a statement of the death on the record
has the potential to have a dispositive impact on the underlying
litigation, only properly filed statements of death should be given
effect under Rule 25{a).

While Rule 25(a) does not explicitly specify who may properly
serve the Suggestion of Death, courts have construed the rule so as
to allow the suggestion to be filed by any of the same persons who
are permitted to move for substitution.!? Thus, pursuant to Rule
25(a), the suggestion must be filed by either a party, or by a
representative of the deceased party. See Fed.R.Civ.P., 25{a) (1).

In this case, it would be inequitable to construe and be
contrary to the purpose of Rule 25 to find that the Suguestion of

Death triggered the 90-day deadline because it was never personally

13B Moore’s Federal Practice, 8§25.13f1].

214, §25.13[2].
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served on the perscnal representative cr successor of ths deceasad

defendant Byrd.

Strict adherence to the procedural formalities is reguired
under Rule 25(a). 8See, e.g., Nat’l Eguip. Rental, Ltd. v,
Whitecraft Unlimited, Inc., 75 F.R.D. 507, 510 (E.D.N.Y.

1977) {requiring strict adherence to formalities set forth in Rule
Z25{a) as a condition precedent to commencement of 90-day period).
“It is ... the service, not the mere filing, of the statement
noting the death that triggers the 90-day period.”?® Therefore, the
90-day pericd does not begin to run until the Suggestion of Death
has been served on all persons pursuant to Rule 25(a) (3).

See Kasting v. Am. Family Mut. Ins. Co. 196 F.R.D. at €00-01.

A deceased party’s personal representative is a M™monparty” who

must be personally served pursuant to Fed.R.Civ.P. 4 before the 20-

day deadline is triggered. See Fariss wv. Lynchburg Foundry, 769

F.2d 958, 962 (4™ Cir. 1985); Sanders v. Neubarth, 2006 WL 3780873,

at *1 (E.D. Cal. 2006). Reguiring personal service on the successor
or representative of a decedent’s estate ensures that those with
the legally cognizabkle interest 1Iin the ongeoing litigation:
(1) receive actual notice of the lawsuit; and (2) are made aware of
the corresponding substitution requirement. See Farris, 769 F.2d at
962; Barliow v. Ground, 32 F.3d 231, 233 (9™ Cir. 1994); Grandbouche
v. Lovell, 913 F.2d 835, 837 (10™ cCir. 1990).

As there is no guarantee that the deceased party’s attorney
will act to protect the legal interests of the decedent’s
successor (s) or representative(s), decedent’s attorney cannot

accept service on behalf of the legal successors or

133B Moore’s Federal Practice $25.13[1}; Kasting v. Am. Family Mut. Ins.
Co., 1% F.R.D. 595, 601 n.5 (D.Kan. 2000).

7
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representatives. Id. Here, there is no evidence that the Suggestion
of Death was ever served on the decedent’s successor(s) or personal
representative(s). Therefore, in the absence of such proof, the 30~
day deadline has vyet to begin for purposes of Rule 25{a).
See EKasting, 196 F.R.D. at 600-601. Consequently, dismissal of

defendant Byrd is not warranted at this time.

Even if the Court assumes, without deciding, that the 90-day
deadline set forth in Rule 25(a) was triggered and has elapsed,

dismissal of the action would not be mandatory. See Kasting v. Am.

Family Mut. Ins. Co., 196 F.R.D. 595, 601 (D.¥an. 2000). Pursuant

to Fed.R.Civ.P. 6{b) (1) (B), the Court is authorized to extend the

pericd within which substitution of a party may be made, even after

the S%0~-day deadline has expired. See Fed.R.Civ.P. 6(b) (1} (B);

Kasting v. Am. Family Mut. Tns. Co., 1%6 F.R.D. at 595, 602. The

plaintiff here has sought the defendants’ compliance with the
requirements of Rule 25, and has further attempted to ascertain the
personal representative of the decedent in order to effectuate
substitution properly. The defendants’ representation that Win an
abundance of cauticon,” they Ysent a courtesy copy of the document
to Mr. Byrd’'s former spouse,” does not establish compliance with
Rule 25. The defendants do not state that the ex-wife is the
representative, nor has the service been in accordance with the
Federal Rules of Civil Procedure. Service of a suggestion of death
should be treated as a service of summons, as Rules 25 and 4

require. No such showing has been made here.

Conclusion

Based on the foregoing, it 1is therefore recommended as

follows:
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1. Defendants’ Joint Motion tco Dismiss (DE#207) be DENIED;

2. Defendants effectuate service of the Suggestion of Death
on the proper the decedent’s successor(s) or personal
" representative(s) in accordancé with Fed.R.Civ.P. 25 and

4: and,

3. Plaintiff’s Motions to Compel (DE#s159,206) be granted,
solely te the extent that defendants shall cause service
of the suggestion to be executed as previously
recommended, and proof thereof filed with the court; in
addition to, filing a copy of decedent Byrd’'s Death
Certificate.

Objections to this report may be filed with the District Judge

within fourteen days of receipt of a copy of the report.

Signed this 2nd day of September, 2010.

UNITED STATES MAGISTRATE JUDGE

cc: Craig Williams, Pro Se
DC#990650
Flerida Civil Commitment Center
13613 S.E. Highway 70
Arcadia, FIL 34266-782¢9

Bernard Pastor, Ass’t County Atty
Dade County Attorney's Office

111 N.W. 1°° Street

Suite 2810

Miami, FL 33128-1993
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 07-22617 Civ-Ungaro/White
CRAIG WILLIAMS,

Plaintiff,
V.

JEFF SCOTT, et al.,

Defendants.
/

OBJECTIONS TO MAGISTRATE JUDGE’S REPORT

Defendants, pursuant to Local Magistrate Rule 4(b), object to the Report of the
Magistrate Judge (the “Report”), entered by Magistrate Judge White on September 3, 2010 (DE
208}, and which denied Defendants’ Motion to Dismiss (DE 207).

L Introduction

Almost one year after the filing of a Suggestion of Death of co-Defendant Patrick Byrd,
despite Plaintiff’s failure to file a motion to substitute parties after several extensions of time, the
Magistrate Court—in addressing a motion to dismiss to which Plaintiff filed no response—now
for the first time concludes that the Suggestion of Death was improper. As discussed below, the

Report should be overruled for several reasons, and the Court should grant the Motion to

Dismiss.
1L Procedural History
I Plaintiff is a convicted sexual predator/offender, who remains (and appears to be

indefinitely) civilly committed under the Jimmy Ryce Civil Commitment Act. Specifically,

Plaintiff was convicted of sexual battery with weapon or force, and completed his ten-year term
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of imprisonment on or about November 15, 2003. It appears that he has been civilly committed
by the Department of Children and Family Services for almost seven (7) years.
2. On September 21, 2009, Defendants filed a Suggestion of Death (DE 117), which
notified the Court and all parties, including Plaintiff, of the death of co-defendant Patrick Byrd.
3. The time within which Plaintiff had to file a motion for substitution of parties was
December 21, 2009. See Fed. R. Civ. P, 25,
4. Plaintiff failed to file a motion to substitution of parties by December 21, 2009.
5. Plaintiff has been granted several extensions of time to file a motion for
substitution of parties, but has yet to do so.
6. On August 4, 2010, the Magistrate Court ordered that Plaintiff file a motion for
substitution by no later than August 20, 2010 (DE 204). Specifically, the Court unambiguously
ordered that Plaintiff:
shall file his motion identifying the party to be substituted for the decedent no
later than August 20, 2010. At this juncture, the plaintiff has been provided
with multiple extensions to comply with substitution. NO FURTHER
EXTENSIONS OF TIME WILL BE GRANTED. Failure to supply this
court with the successor for the decedent Byrd will result in dismissal of this
1983 action against that defendant.

1d. (emphasis added; caps in original}.

7. After the expiration of the Court-imposed deadline of September 4, 2010,
defendants filed a Motion to Dismiss. The motion, consistent with the Court’s order and
unambiguous admonitions, moved to dismiss the claims against Defendant Byrd for Plaintiff's
failure to comply with the order and file a timely motion for substitution of parties.

3. On September 3, 2010, the Magistrate Court entered its Report; Plaintiff did not

file a response to the Motion to Dismiss
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9. As argued as early as January 20, 2010, Plaintiff’s claim against Defendant Byrd
should be dismissed because Plaintiff failed fo file a timely motion to substitute parties in

accordance with Fed. R. Civ. P. 25. (See DE 165 at pp. 1-2).

1I1. Memorandum of Law

The Report must be overturned, and the Motion to Dismiss granted, for the reasons stated
below.

a. Defendants are unaware of a personal representative or successor to Byrd.

The Magistrate Court ordered that “Defendants effectuate service of the Suggestion of
Death on the proper the [sic] decedent’s successor(s) or personal representative(s)” in accordance
with Rules 25 and 4. Report at p. 9. The Report states that “the law is clear that defendants must
file and then serve on other parties and nonparty successors or representatives of the suggestion
of death in the same manner as required for service on a motion to substitute.” Id. at p. 5. The
Report finds that “there is no evidence that the Suggestion of Death was ever served on the
decedent’s successor(s) or personal representative(s). Therefore, in the absence of such proof,
the 90-day deadline has yet to begin for purposed of Rule 25(a).” Id. at p. 8 (citing Kasting v.
American Family Mutual Insurance Co., 196 F.R.D. 595, 600-601 (D. Kansas 2000)).

There is, however, a fundamental problem with this order and its underlying reasoning
and assumptions: Defendants and the undersigned were, and remain, unaware of whether a
successor or personal representative was ever appointed in the wake of Defendant Byrd’s death.
The Report appears to assume the naming and existence of a successor or personal representative
in the first instance, and further assumes that Defendants are aware of the identity of such

persons. These assumptions are incorrect.
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As discussed in Kasting, “Rule 25(a)(1) is designed to prevent a situation in which a case
is dismissed because a party never learned of the death of an opposing party.” Id. at 599
(emphasis added). Here, Plaintiff was obviously aware of the death of Defendant Byrd since the
filmg of the Suggestion of Death one year ago. In Kasting, it was uncontested that the
plaintiff/decedent’s widow was the proper person to receive the suggestion of death. Id. at p.
600 n.3. Notably, and applicable to the facts here, the Kasting court opined that Rule 25:

does not require that the non-party be named in the suggestion of death, or that the

certificate of service reflect the service of a non-party. Although inclusion of

such information is desirable when it is known to the party suggesting death, the

court finds the imposition of such a requirement unreasonable where, as here,

the opposing party suggests death soon after death occurs, and has no personal

knowledge at the time of who the successors or representatives of the decedent
may be.

Id. at 600 (emphasis added).
Here, as consistently pointed out several times throughout the past year, Defendants are

not aware of the appointment of any personal representatives or successors. Indeed, in most of

the cases cited in the Report that required service of a suggestion of death to the decedent/party’s
representative or successors, there was the existence of a personal representative or successor,
which does not appear to be the case here. As such, Defendants simply cannot comply with the
Magistrate Court’s order requiring them to serve those individuals.

More problematic is the Magistrate Court’s placing the burden of researching and
determining such facts on Defendants, instead of on Plaintiff, where it squarely belongs. No
controlling case cited in the Report holds that it is Defendants’ burden here to investigation and
determine whether an estate has been created, or whether or successor or personal representative
(however those terms are defined under applicable state law), has been named. This is, after all,

Plaintiff’s claim; it is his responsibility to determine the existence of a party that potentially can
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be substituted for Defendant Byrd. It has now been over a year since the filing of the Suggestion
of Death, and despite several extensions and an abundance of latitude by the Magistrate Court,
Plaintiff has failed to pursue his claim against Defendant Byrd in compliance with the law.
Given the complexity and thoroughness of Plaintift’s pleading and legal memoranda of law filed
in the past few years, it is apparent that he is very capable of doing the necessary research to
ascertain the identity of the appropriate successor or personal representative. |

b. Information potentially disclosed is protected by state confidentially statutes

The Report also notes that “extensions of time have been granted, and the plaintiff has
attempted to elicit from the defense the identity of Byrd’s heirs, successors, or assigns, to no
avail.” Report at p. 3. The Magistrate Court seems to imply that because the undersigned
informed Defendant Byrd’s spouse of the filing of the Suggestion of Death via certified letter she
then is her former husband’s personal representative or successor under Florida law. As noted
above, Defendants are unaware whether Defendant Byrd’s spouse has been appointed to act in
any of these capacities. Nevertheless, Defendant Byrd’s former spouse’s information relating to
her identity and address, and those of their children (which, incidentally, comprise only a small
portion of Plaintiff’s objectionable and improper discovery requests) are confidential under
Florida law.

Section 119.071(4)(d)(1) — (4) and 119.071(11)(b) of the Florida Statutes protects the
personal information of law enforcement officers, prosecutors, and judges from public disclosure

for reasons of personal safety. These exemptions have been interpreted by federal and state

courts to constitute privileges from litigation discovery as well. See Dasher v. Williams, 2007

U.S. Dist. LEXIS 86598, at *2 (S.D. Fla. Nov. 26, 2007) ; Crews v. Hensley, 2006 WL 1679596,

at *1-2 (M.D. Fla. June 13, 2006); Allen v. City of Miami, 2003 U.S. Dist. LEXIS 21778, at *8
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(5.D. Fia. Nov. 14, 2003) (Altonaga, 1.); see also Henderson v. Perez, 835 So. 2d 390, 392 (Fla.

Dist. Ct. App. 2003); Fla. Dept. of Highway Safety & Motor Vehicles v. Krejci Co., 570 So. 2d

1322, 1323-25 (Fla. Dist. Ct. App. 1990).

The information requested by Plaintiff on Officer Byrd’s family is confidential and
protected by applicable state confidentiality statutes. See Fla. Stat. § 119.071(4)(d)(1)(a). For
example, the personal financial records Plaintiff requested on Officer Byrd and his family, such
as bank account numbers and debit, charge and credit card numbers, are exempt from public
disclosure. See Fla. Stat. § 119.01(5). Likewise, all medical records and or claims, the personal
identifying information of a dependent child or children, are confidential and exempt. See Fla.
Stat. § 112.08(7) and Fla. Stat. 119.071(4) (b) (1) and (b) (2) (a).

Chapter 119 of the Florida Statutes requires the MDCD Custodian to redact certain
personal information from public records. For example, the MDCD Custodian is required to
redact the home addresses and social security numbers of certain public officials, such as police
officers, prosecutors, and judges. These redactions protect the safety of these individuals and are
authorized under both federal and state case law. See Fla. Stat. §§ [19.071(4)(d)(1), (2}, (3), and

(4); see generallv Fla. State Conf. of the NAACP v. Browning, 2007 WL 4380060, at *1, Case

No. 07-22919-CIV-MORENO (S.D. Fla. Dec. 11, 2007) (denying request for voter information,
including voter social security numbers, that was exempt from disclosure).

The Court must be mindful of these applicable confidentiality statutes in resolving the
objections and issues here. Those statutory confidentiality safeguards are especially important
considering Plaintiff’s criminal history, the circumstances under which he is currently detained,

and the decedent’s family.
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c. There is no requirement that a death certificate be filed with suggestion of death.

The Report notes that the Suggestion of Death “does not attach a copy of the Death
Certificate or other qualifying information o support” the Suggestion of Death (Report at p. 5),
and thus, orders Defendants to also file a copy of Byrd’s death certificate. Id. atp. 9. However,
there is nothing in the Rules requiring a party making a suggestion of death to obtain and/provide
attach such information. Indeed, Rule 25 references a “statement noting the death” but no
requirement that any supporting documentation be filed. This court-imposed requirement is also
€ITONEous.

d. Plaintiff’s delay has been excessive.

The cases cited in the Report all generally state that the 90-day requirement to file a
motion for substitute parties should be construed and extensions be granted. While this may be
true, none of those cases, however, hold that extensions of over one year after the filing of a
suggestion of death are acceptable.

WHEREFORE, Defendants respectfully request that the Court enter an order overruling
and reversing the Magistrate Court’s Report, granting the Motion to Dismiss, and for any other
relief this Court deems to be necessary.

REQUEST FOR ORAL ARGUMENT

Defendants also request oral argument to fully address all of the issues raised in the

motion and Report.
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Respectfully submitted,

R.A. CUEVAS, JR.
MIAMI-DADE COUNTY ATTORNEY

By: _s/ Bernard Pastor
Bernard Pastor (Florida Bar No., 0046582)
Assistant County Attorney
email: pastor@miamidade.gov
Miami-Dade County Attorney’s Office
111 N.W. 1st Street, Suite 2810
Miami, Florida 33128
Telephone: 305-375-5151
Fax: 305-375-5634
Attorney for Defendants

CERTIFICATE OF SERVICE

I hereby certify that on September 24, 2010, 1 electronically filed the foregoing document
with the Clerk of the Court using CM/ECF. T also certify that the foregoing document is being
served this day on all counsel of record or pro se parties identified on the attached Service List in
the manner specified, either via transmission of Notices of Electronic Filing generated by
CM/ECF or in some other authorized manner for those counsel or parties who are not authorized

to receive electronically Notices of Electronic Filing.

s/Bernard Pastor
Bemard Pastor
SERVICE LIST
CASE NO.: 07-22617 Civ-Ungaro

Bernard Pastor, Esqg. CRAIG WILLIAMS, pro se #990650
email: pastor @ miamidade.gov Craig Williams, pro se
Miami-Dade County Attorney’s Office 13613 S.E. Hwy. 70
Stephen P. Clark Center Arcadia, FL 34266
111 N.W. 1* Street, Suite 2810 Service vig U.S. mail

Miami, Florida 33128
Telephone: (305) 375-5151
Facsimile: (305) 375-5634
Counsel for Defendants
No Service Made
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Bernard Pastor
Assistant County Attorney
Counsel for Appellants
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Statement Regarding Oral Argument

Appellants respectfully request an oral argument. Appellants have raised
qualified immunity from suit as the basis for their motion for summary judgment and
this subsequent appeal. This immunity is based, in part, on the Appellants acting in an
objectively reasonable manner throughout the incident, and that Appellee failed to
demonstrate that Appellants’ actions violated clearly established law in this Circuit.
Given these circumstances, Appellants believe an oral argument is necessary to

address these issues.
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Statement of Jurisdiction

The jurisdiction of this Court is invoked under 28 U.S.C. § 1291. The Court
has jurisdiction to review an order denying qualified immunity as it operates as a final

order denying immunity from suit. Williams v. Ala. State Univ., 102 F.3d 1179, 1182

n.4 (11th Cir. 1997); see also Mitchell v. Forsyth, 472 U.S. 511, 525-30, 105 S. Ct.

2806, 2814-18 (1985) (“We emphasize at this point that the appealable issue is a
purely legal one: whether the facts alleged (by the plaintiff, or, in some cases, the

defendant) support a claim of violation of clearly established law.”).

vil
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Statement of the Issues

(1)  Whether the district court erred in denying qualified immunity from suit
to Officer Scott where Plaintiff failed to show that Officer Scott acted maliciously and
sadistically.

(2)  Whether the district court erred in denying qualified immunity from suit
to Officer Scott where Officer Scott's alleged use or force was de minimis.

(3)  Whether the district court erred in denying qualified immunity from suit
to Officer Jimenez where Plaintiff failed to show that Officer Jimenez had the duty or
opportunity to intervene in Plaintiff’s alleged incident.

(4) Whether the actions of Officers Scott and Jimenez violated a
constitutional right that was clearly established under binding authority at the time.
Statement of the Case

The case involves an appeal by Officers Scott and Jimenez from the district
court’s order denying their motion for summary judgment based on qualified

immunity from suit.
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1. Course of Proceedings and Disposition in the Court Below

On August 4, 2008, Plaintiff filed a Second Amended Complaint (the
“Complaint™) against, among others, Officers Scott and J imenez.! (DE 52). 2 Count 1
is against Officer Scott for excessive force and Count 3 is against Officer Jimenez for
failure to intervene.

Officers Scott and Jimenez moved for summary judgment based on the doctrine
of qualified immunity. (DE 126, 166). Specifically, Officer Scott argued that he was
entitled to qualified immunity because Plaintiff failed to show Officer Scott employed
excessive force and that there was no factual basis showing that Officer Scott had a
sadistic and malicious motive. Additionally, Officer Scott argued that the alleged
touching of Plaintiff, which can only be fairly characterized as a minimal amount of
force used to deal with a noncompliant inmate, was objectively reasonable and
violated no clearly established law. Officer Jimenez argued that he was entitled to
qualified immunity because he did not have the duty or opportunity to intervene on

behalf of Plaintiff during the incident alleged in the Complaint.

! Officer Patrick Byrd was also named as a co-defendant, but passed away during the
case below. See DE 117 (Suggestion of Death). He is not a party to this appeal.
Other co-defendants named in the Complaint have since been voluntarily dismissed by
Appellant. (See DE 122, 132, 138).

? Citations to “DE __* refer to the district court’s docket entry for the cited
document.
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On February 24, 2010, the magistrate court entered a Report and
Recommendation, recommending that the motions for summary judgment be denied.
(DE 175). On March 24, 2010, Officers Scott and Jimenez filed objections to the
Report and Recommendation. (DE 183). The district court entered an order affirming
the Report and Recommendation and denied the officers' qualified immunity from suit
on April 2, 2010. (DE 184). On April 29, 2010, Officers Scott and Jimenez filed a
Notice of Appeal from the district court’s Order denying their qualified immunity
from suit. (DE 190).

2. Statement of the Facts

On October 6, 2004, Plaintiff, a detainece housed in the Florida Civil
Commitment Center in Arcadia, Florida, was being transported by State correctional
officers to a Miami-Dade County courthouse through the rear lobby of the Miami-
Dade County Pretrial Detention Center (“PTDC”) (DE 112, Exh. "A" at pp. 15-16,
hereinafter referred to as "Williams Depo.") After Plaintiff entered the PTDC facility
through the rear lobby, Officer Scott noticed that Plaintiff was wearing what appeared
to be a homemade or prison-made hat. (DE 126, Exh. “A™ § 9).

For safety and security purposes, the Department’s policies and procedures
prohibit an inmate, detainee or prisoner from wearing anything on his head (i.e., hats).
- (Id. § 10). As a result, Plaintiff was informed that prisoners or inmates are not

allowed to wear hats inside the PTDC facility and was asked to remove the hat. (Id.;

3
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Williams depo. at p. 151:3-10; Affidavit of David Abbott ¥ 10, attached as Exh. “B”
to DE 112; Affidavit of Jose Rios 9 10, attached as Exhibit “C” to DE 122).
Plaintiff, after making some rude remarks, refused to remove his hat. At that
point, either Officer Byrd or Officer Scott removed the hat from Plaintiff, placed it in
a property bag, and the bag with the hat inside was given to the State correctional
officers who were escorting Plaintiff to the courthouse. (Scott Decl. § 11; Williams
Depo. at p. 18:9-14). Plaintiff claims that Officer Scott’s forearm touched his neck as
Officer Scott tried to remove Plaintiff’s hat off his head. (Id. at p. 162:17-22).
Despite being advised and ordered not to wear a hat inside the County facility,
Plaintiff made a conscious decision to keep the hat on upon his return from the
courtroom to the PTDC rear lobby. (Id. at p. 167:2-8). Plaintiff alleges that Officer
Byrd, when he saw Plaintiff with the hat, and without provocation or reason, attacked
Plaintiff. Plaintiff claims that Officer Jimenez failed to intervene in the incident
involving Officer Byrd. Plaintiff admits that another County officer tried to intervene
to stop the altercation between Officer Byrd and Plaintiff. (Id. at p. 172:1-16). In
addition, there were approximately 12 other officers in the area where the altercation
took place. (Id. at p. 29:8-16). The alleged altercation between Ofﬁcer Byrd and
Plaintiff lasted a few seconds. (Abbott Aff. [ 14). Plaintiff’s alleged back and ankle
injures were not the result of Officer Scott’s alleged actions. (Id. at pp. 138:17-25;

139:1).
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3. Stahdard of Review.

This Court reviews de novo the district court’s Order denying the officers’

qualified immunity from suit. See Jones v. Cannon, 174 F.3d 1271, 1280 (11th Cir.

1999); Williams, 102 F.3d at 1182; Cottrell v. Caldwell, 85 F.3d 1480, 1486 (11th Cir.

1996).

Summary of the Argument

Officer Scott is entitled to qualified immunity for the excessive force claim.
Plaintiff must show not only excessive force, but also a sadistic and malicious motive
on the part of Officer Scott. The lack of any factual basis to show malice or sadistic
motive by Officer Scott should have resulted in qualified immunity being granted.
There is no record evidence showing that Officer Scott used force in a malicious or
sadistic manner. Additionally, Officer Scott’s alleged touching of Plaintiff, which can
only be fairly characterized as de minimis amount of force, was objectively
reasonable. Further, there is no clearly established law forbidding a corrections
officer from removing a hat from an inmate to enforce prison facility rules and
regulations, particularly after the inmate has refused to obey a correctional officer’s
commands. The district court erred when it did not consider Plaintiff’s failure to
identify such any cases, and instead, declined to grant qualified immunity solely
because of the existence of a disputed, but immaterial, issue of fact. The district court

also erred when it failed
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to engage in any analysis to determine whether Officer Scott’s actions were
objectively reasonable.

Likewise, Officer Jimenez is entitled to qualified immunity for the failure to
intervene claim. Given the record evidence and Plaintiff’s own admissions, Officer
Jimenez, assuming he was present duriﬁg the incident, was not in a position to
intervene and had no duty to intervene because other officers had already intervened
on Plaintiff’s behalf. The district court failed to consider these undisputed facts and
Plaintiff's own testimony and admissions.

In sum, the district court’s decision to deny Officers Scott and Jimenez
immunity from suit, and to allow the claims against them to proceed to trial, was

erroneous and should be overturned.

Argument

The District Court Erred In Denying Officer Scott’s Qualified
Immunity From Suit.

Qualified immunity protects government officials sued in their individual
capacities by offering not simply a defense, but immunity from suit, and “like an
absolute immunity, it is effectively lost if a case is erroneously permitted to go to

trial.” Scott v. Harris, 127 S. Ct. 1769, 1774 n.2 (2007) (quoting Mitchell v. Forsyth,

472 U.5.511, 526 (1985). Thus, it is a “complete protection for government officials

sued in their individual capacities as long as ‘their conduct violates no clearly
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established statutory or constitutional rights of which a reasonable person would have

known.’” Lee v. Ferraro, 284 I7.3d 1188, 1194 (11th Cir. 2002) (citations omitted);

Dalrymple v. Reno, 334 F.3d 991, 994 (11th Cir. 2003) (quoting Hope v. Pelzer, 536

U.S. 730, 739, 122 S. Ct. 2508, 2515 (2002)); Vinyard v. Wilson, 311 F.3d 1340,
1346 (11th Cir. 2002) (“The purpose of this immunity is to allow government officials
to carry out their discretionary duties without the fear of personal liability or harassing

[itigation,” by ensuring that only those individuals who are either plainly incompetent,

or who knowingly violate the law are subjected to liability.); Harlow v. Fitzgerald,
457 U.S. 800, 818 (1982). An officer is entitled to qualified immunity if his actions

were objectively reasonable. See Anderson v. Creighton, 483 U.S. 635, 638 (1987).

Qualified immunity “represents the rule, rather than the exception.” GJR Inv., Inc. v.

County of Escambia, 132 F.3d 1359, 1366 (11th Cir. 1998).

In determining whether a public official is entitled to qualified immunity, “the
public official must show that he was acting within the scope of his discretionary

authority at the time the allegedly wrongful acts occurred.” Durruthy v. Pastor, 351

F.3d 1080, 1087 (11th Cir. 2003) (citing Lee, 284 F.3d at 1194); Vinyard, 311 F.3d at
1345. Once that is established, “the burden shifts to the plaintiff to show that
qualified immunity is not appropriate.” Durruthy, F.3d at 1087 (quoting Lee, 284
F.3d at 1194). Here, it is undisputed that Officers Scott and Jimenez were on duty on
behalf of the Department of Corrections and acting within the course and scope of

7
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their discretionary authority during the relevant time period. (DE 126 atp. 7). Having
established that Officers Scott and Jimenez were acting within their discretionary
authority, “the burden shifts to the plaintiff to show that qualified immunity is not
appropriate.” Lee, 284 F.3d at 1194.

A federal court applies a two-part test when considering whether qualified
immunity is appropriate: (1} whether the facts as alleged show that the officer’s
conduct violated a constitutional right; and, if so, (2) whether such a right was clearly
established. Scoft, 127 S. Ct. at 1774. Inevaluating these two prongs, a district court
need not follow any rigid sequence; in other words, “judges of the district courts and
the courts of appeals should be permitted to exercise their sound discretion in deciding

which of the two prongs of the qualified immunity analysis should be addressed first

in light of the circumstances in the particular case at hand.” Pearson v. Callahan, 129
S. Ct. 808, 818 (2009).

a Officer Scott did not violate Plaintiff’s constitutional rights.

In an excessive force case, “qualified immunity applies unless application of the
standard would inevitably lead every reasonable officer . . . to conclude the force was

unlawful.” See Post v. City of Fort Lauderdale, 7 F.3d 1552, 1559 (11th Cir. 1993)

(quotation omitted). Additionally, under the Eighth Amendment, ““whether or not a
prison guard’s application of force is actionable turns on whether that force was
applied in a good faith effort to maintain or restore discipline or maliciously or

8
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sadistically for the very purpose of causing harm.”” Bozeman v. Orum, 422 F.3d

1265, 1271 (11th Cir. 2005) (quoting Brown v. Smith, 813 F.2d 1187, 1188 (11th Cir.

1987)).

“Whether a jailer’s use of force is excessive, and thus violates the inmate’s
Fourteenth Amendment right to be free from cruel and unusual punishment, depends

on whether the jailer’s act “shocks the conscience[.]” Danley v. Allen, 540 F.3d 1298,

1307 (11th Cir. 2008) (quoting Cockrell v. Sparks, 510 F.3d 1307, 1311 (11th Cir.

4

2007)). Such a claim will necessarily apply if “the force “‘was applied . . .

29

maliciously and sadistically for the very purpose of causing harm.”” Danley, 540 F.3d

at 1307 (quoting Cockrell, 510 F.3d at 1311, quoting Whitley v. Albers, 475 U.S. 312,

320-21, 106 S.Ct. 1078, 1085 (1986)); Campbell v. Sikes, 169 F.3d 1353 (11th Cir.

1999) (holding that the force used in order to violate the Eighth Amendment must be
such that there is a malicious and sadistic intent on the part of an officer for fhe very
purpose of causing harm in ordelr to succeed on an excessive force claim under the
Eighth Amendment).

The United States Supreme Court held in Whitley that a plaintiff must prove
that the force was applied “maliciously and sadistically for the very purpose of
causing harm.” 475 U.S. 312, 320-21 (1986). This requirement is a heightened

specific-intent standard. As recognized by the Whitley court,
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The infliction of pain in the course of a prison security measure . . . does

not amount to cruel and unusual punishment simply because it may

appear in retrospect that the degree of force authorized or applied for

security purposes was unreasonable, and hence unnecessary in the strict

sense.
Id. 475 U.S. at 319. The Supreme Court, reviewing the force used to quell a prison
riot in Whitley, explained that “whether the measure taken inflicted unnecessary and
wanton pain and suffering ultimately turns on ‘whether force was applied in a good
faith effort to maintain or restore discipline or maliciously and sadistically for the very
purpose of causing harm.’” Id. at 320-21. The Supreme Court then extended the
heightened intent requirement even beyond the prison riot situation and found that
prison administrators must be accorded wide discretion in the adoption and execution

of policies and procedures that in their judgment are needed to preserve internal order

and discipline and to maintain institutional security. Hudson v. McMillian, 503 U.S.

1, 7 (1992).

In determining whether actions shock the conscience, the following factors
must be considered: (1) the need for force; (2) the relationship between that need and
the amount of force used; and (3) the extent of the resulting injury. Whitley, 475 U.S.
at 321, 106 S.Ct. at 1085. When determining whether a whether the jailers’ use of
force was excessive, courts must “give a wide range of deference to prison officials
acting to preserve discipline and security.”” Danley, 540 F.3d at 1307 (quoting

Bennett v. Parker, 898 F.2d 1530, 1533 (11th Cir. 1990)).

10
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Notably, not “every malevolent touch by Va prison guard gives rise to a federal
cause of action.” Hudson, 503 U.S. at 9-10. Rather, “[t]he Eighth Amendment's
prohibition of ‘cruel and wuwnusual’ punishments necessarily excludes from
constitutional recognition de minimis uses of physical force, provided that the use of
force is not of a sort repugnant to the conscience of mankind.” Id. (quotation marks
omitted). The Eleventh Circuit has applied a test consistent with the above Supreme

Court precedent, holding in Johnson v. Breeden that an excessive force claim requires

a showing of a “specific malevolent intent to cause harm.” 280 F.3d 1308, 1320 (11th
Cir. 2002). This is a “subjective” element. Id. |
Given Plaintiff’s allegations and admissions, it cannot be concluded that Officer
Scott’s alleged touching Plaintiff was malicious, sadistic or “repugnant to the
conscience of mankind.” Hudson, 503 U.S. at 9-10. The magistrate court, however,
in a conclusory manner and without any analysis, found that “Williams’ deposition
testimony and sworn statement, which must believed, establish that Scott possessed a
wanton state of mind and maliciously applied force against Williams when Scott
violently removed” Plaintiff’s hat. (DE 175 at p. 8). The district court, also without
any analysis, incorrectly adopted this conclusion, which is belied by the record
evidence.
- There is no evidence that Officer’s Scott’s actions were driven by any
malevolent or sadistic intent to cause harm. Rather, Officer Scott’s alleged use of

11
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minimal force was necessary in light of the prison facility's rules specifically
prohibiting the use of hats inside the facility (DE 126, Ex. 19 10), and was employed
only in response to Plaintiff’s refusal to remove his hat inside the jail facility. (Id.
911). Officer Scott asked Plaintiff to remove the hat while inside the County facility.
(Williams Depo. at p. 151:3-10). Plaintiff refused, citing religious reasons. (Scott
Decl. ] 11). Irrespective of whether Plaintiff refused to comply with Officer Scott’s
instructions, Plaintiff violated prison rules by wearing a hat inside the facility, thus,
requiring that the hat be removed. The only reasonable explanation for the use of
force was that Officer Scott used minimal force for security and safety purposes to
enforce the prison facility’s rules and regulations. Indeed, Plaintiff's own

characterization and description of the alleged use of "force" supports this conclusion.

Plaintifftestified that Officer Scott’s forearm made contact with or “grazed” the
side of his neck simultancously as Officer Scott was removing the hat. (Williams
depo. at pp. 161:12-13; 162: 17-22; 163: 7-11). Significantly, Plaintiff admits that it
was not a punch or other type of striking (e.g., karate chop). (Id. at 162:23-25; 163:1-
6). Regardless of the label attached to the contact, Plaintiff admits that none of it
caused any injuries. (Id. at 138:17-25; 139:1). Less than two minutes later, Officer
Scott returned with the hat and returned it to Plaintiff in a plastic bag. (Id. 18:9-14).

Nowhere in the record is there any sworn testimony that this “touching” or

12
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“grazing” was motivated by malicé or a sadistic purpose. On the contrary, in
describing how Officer Scott removed the hat, Plaintiff testified under oath that “that’s
when he automatically grabbed it, at the same time his hand came over and hit my
neck like that and I twisted aside like that, and he took the hat and walked away.” (Id.
at pp. 18:5-9). Accordingly, only an unreasonable and wholly overstated
interpretation of the facts, even viewed in the light most favorable to Plaintiff, could
lead to the conclusion that Officer Scott had “specific malevolent intent" to cause
harm, Johnson, 280 F.3d at 1320, or acted "maliciously and sadistically for the very
purpose of causing harm.” Danley, 540 F.3d at 1307.

It appears Plaintiff may have led the court to error by persuading it to accept
statements made in his response to the motion for summary judgment and
disregarding his own sworn testimony. (See DE 153). In his response, despite his
unambiguous deposition testimony, Plaintiff conveniently claimed that Officer Scott
“violently with great force snatched my religious diadem, causing my neck to be
knocked, hit and twisted, which left me confused and injured in excruciating pain.”
(Id. at 3). There are two problems with this assertion. First, as shown above, it is
inconsistent with his sworn deposition testimony. (Compare Williams depo. at p.
18:5-9 with DE 153 at p. 3). Plaintiff cannot cherry-pick which parts of the testimony

and evidence he feels best advances his case when it directly conflicts with his own

version of events. See Evans v. Stephens, 407 F.3d 1272, 1278 (11th Cir. 2005) (en

13
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banc) (““When the nonmovant has testified to events, we do not (as urged by Plaintiffs’
counsel) pick and choose bits from other witnesses’ essentially incompatible accounts
(in effect, declining to credit some of the nonmovant’s own testimony) and then string
together those portions of the record to form the story that we deem most helpful to
the nonmovant.”). The Evans court held that:

when conflicts arise between the facts evidenced by the parties, we credit

the nonmoving party’s version. Our duty to read the record in the

nonmovant’s favor stops short of not crediting the nonmovant’s

testimony in whole or part: the courts owe a nonmovant no duty to

disbelieve his sworn testimony which he chooses to submit for use in

the case to be decided.
Id. (emphasis added). It was error for the courts below to disregard this authority and
accept Plaintiff’s version in the response to the motion, as opposed to Plaintiff's
deposition testimony. Second, the record citations supporting this statement actually
do not support his version of the facts. Compare DE 153 § 11 with Williams depo. at
18:1-9.

There is simply no evidence on which to deny qualified immunity to Officer
Scott because he acted objectively reasonable under the circumstances and in
accordance with the policies and procedures of Miami-Dade County, and because he
used de minimis force in a manner that was intended to maintain order and not for any

malicious or sadistic purpose. That there may have been minor, incidental contact as

Officer Scott was trying to remove Plaintiff’s hat to comply with the facility’s security
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and safety rules and regulations can hardly be characterized as a malicious or sadistic
act. The mere act of removing a hat off an inmate, and grazing his neck while
removing the hat, does not amount to a constitutional violation. Given these facts, it is
clear that Officer Scott’s actions were not malicious or sadistic with any intent to
cause harm, and would “shock’ no reasonable person’s conscience. Danley, 540 F.3d
at 1307.

Two Eleventh Circuit case, both which were not addressed by courts below, are

instructive in illustrating that there was no constitutional violation here. See McBride

v. Rivers, 170 Fed. Appx. 648, 656-58 (11th Cir. March 14, 2006); Butler v. Hutson,

147 Fed. Appx. 62, 64 (11th Cir. Aug. 12, 2005), cert. denied, 547 U.S. 1079 (2006).
Although these cases are unpublished, they constitute persuasive authority
demonstrating that Officer Scott’s use of force was not a constitutional violation. See
11th Cir. R. 36-2. Indeed, any force used by Officer Scott, even as alleged by
Plaintiff, was much less than the force at issue in these cases.

In McBride, the Eleventh Circuit held that the alleged use of repeated punches

by a corrections officer (including punches to the inmate’s head) did not rise to the
level of a constitutional violation even where the inmate was already subdued and
handcuffed. McBride, 170 Fed. Appx. at 656. Likewise, Butler involved an inmate
who was “moving” towards another inmate after disobeying a correction officer’s
order to sit down. Butler, 147 Fed. Appx. at 64-65. The corrections officer believed
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that the inmate posed a danger and struck the inmate in the head with a walkie talkie.
Id. This strike broke the plaintiff’s jaw. Id. The Eleventh Circuit, however, found
that this strike did not rise to the level of a constitutional violation. Even under
Plaintiff’s version of the facts, Officer Scott acted in a manner that was far less severe

then the facts at issue in McBride and Butler. Yet, the district and magistrate courts

here failed to address or apply the reasoning of those cases here.

The magistrate court also concluded that under the “objective” component of
the analysis, which requires evidence that Plaintiff suffer some injury which was
sufficiently serious in relation to the need for application of the force, the alleged force
used was “more than de minimis.” (DE 175 at 8). This conclusion is also erroneous
and not supported by the facts of the case. As shown above, Plaintiff testified that
Officer Scott’s forearm “touched” his neck as Officer Scott tried to remove Plaintiff’s
hat off his head—there was no punching or other type of striking of the body.
Moreover, Plaintiff has failed to present any evidence of any medical treatment or
diagnosis of neck injuries due to Officer’s Scott’s alleged touching. As such, Officer
Scott’s alleged actions likely constituted, at most, de minimis force. Cf. Durruthy, 351
F.3d at 1094 (holding de minimis officers’ “forcing Durruthy down to the ground and

placing him in handcuffs”); Nolin v. Isbell, 207 F.3d 1253, 1255 (11th Cir. 2000)

(holding force to be de minimis when an officer grabbed the plaintiff “from behind by
the shoulder and wrist, threw him against a van three or four feet away, kneed him in
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the back and pushed his head into the side of the van, searched his groin area in an

uncomfortable manner, and handcuffed him™); Jones v. City of Dothan, 121 F.3d

1456, 1460 (11th Cir. 1997) (holding force to be de minimis when officers, knowing
the plaintiff had recently suffered a stroke, ““slammed” [the plaintiff] against the wall,
kicked his legs apart, required him to raise his arms above his head, and pulled his
wallet from his pants,” causing the plaintiff to experience pain); see also Post, 7 F.3d
at 1556 (finding force lawful where officer “spun [plaintiff] around, placed him
against a display case, applied a choke hold, and handcuffed him” and, after
handcuffing him, pushed him against a wall). These cases show how the courts’
conclusion that the alleged force here was more than de minimis was erroneous.
The courts also failed to consider that this Circuit has deemed lawful conduct

that is similar to that allegedly engaged in by Officer Scott. In Rodriguez v. Farrell,

280F.3d 1341 (11th Cir. 2002), the Eleventh Circuit found that an officer was entitled
to qualified immunity where he allegedly “grabbed plaintiff’s arm, twisted it around
plaintiff’s back, jerking it up high to the shoulder and then handcuffed plaintiff as
plaintiff fell to his knees screaming that [the officer] was hurting him.” 280 F.3d at
1351. The panel in Rodriguez concluded that such conduct was lawful even though a
preexisting injury resulted in the plaintiff undergoing “twenty-five subsequent
surgeries and ultimately amputation of the arm below the elbow.” Id. Notably, the
court reached that conclusion because “[w]e do not use hindsight to judge the acts of
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police officers; we look at what they knew (or reasonably should have known) at the
time of the act.” Id. at 1351-52. Similarly here, Officer Scott’s alleged conduct,
viewed at the time of the incident and under the circumstances facing Officer Scott,
was lawful even accepting as true the injuries Plaintiff claims to have suffered.

b. Officer Scott violated no clearly established law in this Circuit.

Even if Plaintiff were to demonstrate a constitutional violation, which he
cannot, he is unable to show a violation of clearly established law. Plaintiff bears the
burden of demonstrating that Officer Scott violated clearly established law. Jackson
v. Sauls, 206 F.3d 1156, 1164 (11th Cir. 2000). Officer Scott is entitled to qualified
immunity because his actions did not violate “clearly established statutory or
constitutional rights of which a reasonable person would have known.” Harlow, 457
at 818. For a constitutional right to be clearly established, its contours “must be
sufficiently clear that a reasonable official would understand that what he is doing
violates that right.” Saucier, 533 U.S. at 202, 121 S.Ct. at 2156 (emphasis added).

Specifically, Saucier instructs that “[i]f the law did not put the officer on notice that

his conduct would be clearly unlawful, summary judgment based on qualified
immunity is appropriate.” Id. at 1251. Thus, it is Plaintiff’s burden to show that
binding case law existed before October 6, 2004, that placed Officer Scott on notice

that his alleged actions violated clearly established law in this Circuit. See Sanders v.

Howze, 177 F.3d 1245, 1250 (11th Cir. 1999); Thomas ex rel. Thomas v. Roberts, 323
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F.3d 950, 955 (11th Cir. 2003) (“only Supreme Court cases, Eleventh Circuit caselaw,
and [the applicable state’s] Supreme Court caselaw can ‘clearly establish’ law in this

circuit.”); Marsh v. Butler County, 268 F.3d 1014, 1033 n.10 (11th Cir. 2001) (en

banc) (same).

Plaintiff, however, remains unable to meet this burden and fails to identify any
binding, factually analogous case from before the date of the incident placing Officer
Scott on notice that his conduct was impermissible or violated the Constitution. As
discussed above, the Whitley case, which was decided in 1986, states that an officer
can only violate the Constitution when he or she acts in a malicious and sadistic
manner. 475 U.S. at 320-21. This means that as long as Officer Scoft was acting to
maintain order, as opposed for a sadistic reason, he is immune as a matter of law.
Likewise, given the circumstances as alleged in the Complaint and based on the record
evidence, Officer Scott’s alleged use of force while removing Plaintiff’s hat was
objectively reasonable. Therefore, Plaintiff cannot meet his heavy burden of showing
that such conduct had been clearly established as unlawful at the time of the incident
in question. Accordingly, qualified immunity applies as a matter of law.

The only time that a plaintiff can avoid the requirement of identifying binding
precedent is “when the conduct in question is so egregious that the government actor
must be aware that he is acting illegally.” Id. Here, it can hardly be said that Officer

Scott’s conduct was so egregious that he must have been aware that he was acting
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illegally. See, e.g., Priester v. City of Riviera Beach, 208 F.3d 919, 927 (11th Cir.

2000) (denying qualified immunity on basis of narrow exception in excessive force
case in which defendant police officer “ordered and allowed his dog to attack and bite
Plaintiff; threatened to kill Plaintiff when Plaintiff kicked the dog in an effort to resist
the unprovoked attack; and let the dog attack Plaintiff for at least two minutes™);
Thomas, 323 F.3d at 955 (“If the plaintiff in a § 1983 action can show that ‘the
official's conduct lies so obviously at the very core of what the Fourth Amendment
prohibits that the unlawfulness of the conduct was readily apparent to the official,
notwithstanding the lack of case law, then the official is not entitled to qualified
immunity.”) (citations omitted). The alleged conduct here is radically different than
the situations in Priester and Thomas. Rather, an objective evaluation of Officer
Scott’s actions reveals he acted reasonably under the circumstances he confronted. See
Saucier, 533 U.S. at 202, 121 S. Ct. at 2156 (“The relevant dispositive inquiry in
determining whether a right is clearly established is whether it would be clear to a

reasonable officer that his conduct was unlawful in the situation he confronted.”)

(emphasis added).

In light of record facts, it cannot be concluded that it would be clear to a
reasonable officer that Officer Scott’s conduct was unlawful in the situation he
confronted. Any reasonable officer would do exactly what Officer Scott did in that

situation: remove the hat in accordance with prison rules and regulations.
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Lastly, Plaintiff never argued, and the district court likewise never found, that

Officer Scott was “plainly incompetent” or that he “knowingly” violated federal law,

as required by Malley v. Briggs, 475 U.S. 335, 341 (1986). Instead, the district court
based its denial of qualified immunity simply on the existence of disputed material
facts. (DE 184 at p. 3. In sum, Officer Scott is entitled to qualified immunity.

c. Officer Jimenez is entitled to qualified immunity.

Plaintiff claims that Officer Jimenez violated his civil rights by failing to
Intervene and stopping other officers from allegedly using excessive force against
him. This claim should have been rejected by the district court for several reasons.
Under binding Eleventh Circuit precedent, Officer Jimenez was not required to
intervene in this use of force because: (i) there is no allegation that he even observed
the use of force; (ii) he had no opportunity to intervene; and (iii) Plaintiff claims that
other Miami-Dade officers did intervene on his behalf.

In his motion for summary judgment, Officer Jimenez admitted that it was not
until over a year after the incident, and only after reviewing a report, that he even
identified Officer Jimenez and place him at the scene. Specifically, it was during an
internal affairs investigation, 13 months after the incident (see DE 153 at pp. 7-9), that
Plaintiff—who admitted that he had never seen Officer Jimenez before or after the
incident (Williams depo. at 193:5-9)—was unable to correctly identify Officer
Jimenez in a photo lineup. (See “Investigator’s Note” from excerpt of the Internal
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Affairs report, attached as Exhibit “C” to DE 126). Plaintiff admits that the only
reason he was even able to identify Officer Jimenez was based on reviewing the
Internal Affairs investigative report, and not his own recollection, well over a year
after the incident took place. (DE 153 at pp. 7-9.) This is consistent with Officer
Jimenez’s recollection of the events of that day that he did not observe any altercation
between Plaintiff and anyone else that day. (DE 126, Exh. "B"). This fact alone,
mindful of the heightened pleading requirement in cases where qualified immunity is
invoked, should have resulted in the entry of summary judgment on behalf of Officer
Jimenez.

Even if Officer Jimenez was present during the altercation, Plaintiff’s
conclusory allegation, that Officer Jimenez unconstitutionally failed to intervene, is
unsubstantiated by any specific factual allegations, and even contradicted by
Plaintiff’s own version of the events. Based on Plaintiff’s own sworn testimony and
admissions, it was established that Officer Jimenez had no duty to intervene because
other officers had already intervened as soon as the incident took place, thus obviating
the need for Officer Jimenez to intervene. (See DE 126 at pp. 9-10; DE 166 at pp. 3-
4). The facts showing the immediate intervention of other officers, who were in a
better position to intervene of Plaintiff's behalf, and the speed with which the events
occurred, were unrebutted by Plaintiff.

In Ensley v. Soper, the Eleventh Circuit held that a police officer can only be
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liable for failing to intervene in an act of police brutality if the officer was “in a

position to intervene.” 142 F.3d 1402, 1407 (11th Cir. 1998) (citation omitted).
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Because the officer in Ensley was “actively involved in the arrest” of another suspect,
the officer was not in a “position to intervene” and could not be liable. Id. at 1407-08.
Likewise, the Eleventh Circuit is equally clear that an officer cannot be held liable for
failing to intervene unless he actually observed the purported use of excessive force

by his fellow officer. Priester, 208 F.3d at 927 (recognizing that a duty to intervene is

only clearly established when an officer has observed a use of excessive force and has
the time and ability to intervene).

Here, the record devoid of any evidence establishing that Officer Jimenez
observed the alleged use of excessive force or that he had a reasonable opportunity to
intervene on Plaintiff’s behalf. Plaintiff remains unable to rebut Officer Jimenez's
argument that is no record evidence: 1)} showing exactly where or how close Officer
Jimenez was standing to the alleged incident and whether other officers were closer in
proximity to Plaintiff; 2) establishing that Officer Jimenez even had a clear view of
the alleged beating; 3) that there was sufficient time to intervene because the incident
took place so quickly (see DE 112-2, § 14); or 4) that Officer Jimenez had an
opportunity to intervene because his colleagues (who may have been closer to the
incident) had already intervened.

Plaintiff conveniently ignores his own deposition testimony proving that
another officer tried to intervene to stop the altercation between himself and Officer
Byrd, which lasted only a few seconds. Plaintiff admits in his response that a female
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officer actually intervened and ordered Officer Byrd to release him, all while
approximately 12 other officers were present in the area where the altercation took
place. (DE 153 at p. 4). Specifically, Plaintiff admits that several County officers
intervened during the altercation. Plaintiff testified that it “took about eight (8) to ten
(10) Miami-Dade County, PTDC employeecs, that were also present, who intervened
to stop their co-worker defendants” from allegedly continuing to batter him. (DE 529
33) (emphasis added). This fact was confirmed by Plaintiff during his deposition: “I
knowed [sic] some officers intervened—intervened, and they were pulling him [Byrd]
off of me.” (Williams Depo. at 37:15-17, referring to Miami-Dade County
Corrections officers, 1d. at 38:5-9). In fact, he specifically identified one of the many
officers who intervened on his behalf (id. at p. 172:1-16), and testified that there were
approximately 12 other officers in the area where the altercation took place. (Id. at p.
29:8-16). Additionally, he testified that at least one corrections officer whom he
identified (Officer House), and several other officers, actually stood between him and
where he assumes Officer Jimenez was standing. (Id. at pp. 177-79). Indeed, Plaintiff
admits that he is unable to determine where Officer Jimenez was standing (“I could
Jjust hear him. I didn’t (sic) never pinpoint his location.”) (Id. at 179:7-10).

Given the facts in the record, Officer Jimenez was not in a position to observe
or had the opportunity to intervene at the time of Plaintiff’s alleged altercation with
Officer Byrd, and accordingly, he cannot be held liable for failing to intervene in that
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attack. McCray v. City of Dothan, No. 01-15756-DD, 2003 W1 23518420, at *5n. 6

(11th Cir. Apr. 24, 2003) (finding that an officer who was outside a building where the
unlawful use of force was applied could not be held liable for failing to intervene). It
is clear that Officer Jimenez is entitled to summary judgment based on qualified
immunity because the record facts fail to show that Officer Jimenez violated
Plaintiff’s clearly-established constitutional rights.

In sum, Plaintiff cannot defeat Officer Jimenez’s qualified immunity because he
has not established that Officer Jimenez was in a position to intervene or even had a
duty to intervene when others officers had already done so, and because the record
~facts fail to show that Officer Jimenez violated Plaintiff’s clearly-established
constitutional rights.

d.  Plaintiff has suffered no damages.

Plaintiff’s claim not only fails to establish a constitutional violation but also
fails to show more than a de minimis injury. The Eighth Amendment’s Prohibition of
Cruel and Unusual Punishment excludes from constitutional recognition de minimis
uses of physical force, provided that the use of force is not of a sort repugnant to the
conscience of mankind. Hudson, 503 U.S. at 7. As to the alleged damages here, and
as discussed above, the overwhelming evidence shows is that, at best, they are de
minimis. All that was shown from the competent, credible evidence is that Plaintiff’s
neck was grazed, resulting in no short term or permanent injury. Such an injury is de
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minimis. In dicta, the Eleventh Circuit, in Oliver v. Falla, 258 F.3d 1277, 1282 (11th

Cir. 2001), indicated that nominal damages are probably not awardable in an Eighth
Amendment case. Here, Plaintiff has provided no medical bills or similar evidence
showing any damages attributable to Officers Scott or Jimenez. Not only has Plaintiff
failed to show more than a de minimis injury or de minimis use of force, but also he
has failed to show actual damages.

Insofar as Plaintiff is seeking punitive damages, such a request should be
summarily denied because Plaintiff has neither pled nor presented any credible
evidence that Defendants’ conduct was motivated by evil motive or intent. See Smith

v. Wade, 461 U.S. 30, 56, 103 S.Ct. 1625, 1640 (1983); Anderson v. City of Atlanta,

778 F.2d 678, 688 (11th Cir. 1985); and cases cited in DE 112 at p. 12.
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Conclusion
For the foregoing reasons, the decision of the district court should be reversed
and the matter remanded with instructions to enter judgment on behalf Officers Scott
and Jimenez based on qualified immunity.
Respectfully submitted,

R.A. CUEVAS, JR.
MIAMI-DADE COUNTY ATTORNEY

By:
Bernard Pastor
Assistant County Attorney
Florida Bar No. 0046582
Miami-Dade County Attorney’s Office
Stephen P. Clark Center
111 N.W. 1% Street, Suite 2810
Miami, Florida 33128
Phone: (305) 375-5151
Fax: (305) 375-5611
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