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Docket Text

09/25/2008

COMPLAINT against Juan Patarroyo, Herman Schoehing, Sharon Butler-
Smith ; JFP pending, filed by Joseph Lewis Blue. (Attachments: # 1 Exhibit)
(vt) (Entered: 09/26/2008)

09/25/2008

b2

MOTION for Leave to Proceed in forma pauperis by Joseph Lewis Blue. (vt)
(Entered: 09/26/2008)

09/25/2008

L")

Clerks Notice Referring Case to Magistrate Judge Patrick A. White (vt)
(Entered: 09/26/2008)

10/15/2008

[

ORDER PERMITTING PLAINTIFF TO PROCEED WITHOUT
PREPAYMENT OF FILING FEE BUT ESTABLISHING DEBT TO CLERK
OF $350.00 and Ganting 2 Motion for Leave to Proceed in forma pauperis.
Signed by Magistrate Judge Patrick A. White on 10/10/08. (tw) (Entered:
10/15/2008)

10/15/2008

[h

ORDER OF INSTRUCTIONS TO PRO SE LITIGANT. Signed by Magistrate
Judge Patrick A. White on 10/10/08. (tw) (Entered: 10/15/2008)

10/31/2008

{228

ORDER re Service of Process Requiring Personal Service upon Juan
Patarroyo. Signed by Magistrate Judge Patrick A. White on 10/31/2008. (br)
{Entered: 10/31/2008)

11/04/2008

i~

Summons Issued as to Juan Patarroyo. (br) (Entered: 11/04/2008)

11/04/2008

l=2]

PRELIMINARY REPORT OF MAGISTRATE JUDGE. Recommending 1.
The defendants Schoening and Smith-Butier and the claims concerning failure
to investigate the grievance and denial of access to the courts be dismissed as a
party to this action pursuant to 28 U.S.C. §1915(e)(2)(B)(ii) for failure to state
a claim upon which relief can be granted. 2. The claims of retaliation and
endangerment proceed against the defendant Patarroyo, in his individual
capacity. Objections to R&R due by 11/24/2008. Signed by Magistrate Judge
Patrick A. White on 11/3/2008. (tw) (Entered: 11/04/2008)

11/04/2008

Rel

ORDER RE SERVICE OF PROCESS REQUIRING PERSONAL SERVICE
UPON AND INDIVIDUAL.The United States Marshal shall serve a copy of
the complaint and appropriate summons upon: Juan Patarroyo, Dade
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Correctional Institution, 19000 S.W. 377th Street, Florida City, FL, 33034-
6499. Signed by Magistrate Judge Patrick A. White on 11/3/2008. (tw)
(Entered: 11/04/2008)

11/24/2008 10 | NOTICE of Change of Address by Joseph Lewis Blue (tas) (Entered:
11/25/2008)

11/24/2008 11 [ OBJECTION to 8 Report and Recommendations by Joseph Lewis Blue. (tas)
(Entered: 11/25/2008)

12/02/2008 12 | SUMMONS (Affidavit) Returned Executed by Joseph Lewis Blue. Juan
Patarroyo served on 11/19/2008, answer due 12/9/2008. (tb) (Entered:
12/04/2008)

01/28/2009 13 | NOTICE TO PLAINTIFF REGARDING MOTION FOR DEFAULT WHEN
NO RESPONSE HAS BEEN FILED TO COMPLAINT (tw) (Entered:
01/28/2009)

02/11/2009 14 | ORDER ADOPTING REPORT OF MAGISTRATE JUDGE (D.E. 8). Signed
by Judge Joan A. Lenard on 2/11/2009. (1c2) (Entered: 02/11/2009)

02/19/2009 15 | NOTICE of Change of Address by Joseph Lewis Blue (ail) (Entered:
02/20/2009)

02/25/2009 16 | SECOND NOTICE TO PLAINTIFF REGARDING MOTION FOR
DEFAULT WHEN NO PRESONSE HAS BEEN FILED TO COMPLAINT. If
the plaintiff intends to request the entry of a default against the defendant he
shall do so by filiing such a motion on or before march 17, 2009. (tw)

(Entered: 02/25/2009)

03/02/2009 17 | NOTICE of Attorney Appearance by Kelly Overstreet Johnson on behalf of
Juan Patarroyo (Johnson, Kelly) (Entered: 03/02/2009)

03/02/2009 18 | ANSWER and Affirmative Defenses to Complaint with Jury Demand by Juan
Patarroyo.(Johnson, Kelly) (Entered: 03/02/2009)

03/03/2009 19 | SCHEDULING ORDER: Amended Pleadings due by 6/18/2009. Discovery
due by 6/4/2009. Joinder of Parties due by 6/18/2009. Motions due by
7/9/2009.. Signed by Magistrate Judge Patrick A. White on 3/3/2009. (tw)
(Entered: 03/03/2009)

03/03/2009 20 | NOTICE of Attorney Appearance by Ginger Lynne Barry on behalf of Juan
Patarroyo (Barry, Ginger) (Entered: 03/03/2009)

03/11/2009 21 | NOTICE of Attorney Appearance by Kathleen Mary Savor on behalf of Juan
Patarroyo (Savor, Kathleen) (Entered: 03/11/2009)

05/12/2009 22 | MOTION to Take Deposition from Joseph Blue by Juan Patarroyo. (Savor,
Kathleen) (Entered: 05/12/2009)

(5/13/2009 23 | ORDER granting 22 Motion to Take Deposition from plaintiff Joseph Blue.
This is an unrepresented plaintiff and the defendants shall govern themselves
accordingly. A copy of the plaintiff's deposition shall be furnished to him. This
1s a paperless order.. Signed by Magistrate Judge Patrick A. White on
5/13/2009. (cz) (Entered: 05/13/2009)
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(7/08/2009 24 | MOTION for Summary Judgment by Juan Patarroyo. Responses due by
7/27/2009 (Attachments: # 1 Exhibit)(Savor, Kathleen) (Entered: 07/08/2009)

07/08/2009 25 | MOTION for Extension of Time to File motion for summary judgment by
Joseph Lewis Blue. (tb) (Entered: 07/10/2009)

07/10/2009 26 | INSTRUCTIONS TO PLAINTIFF RESPONSE TO SUMMARY
JUDGMENT. Due on or before July 31, 2009. Signed by Magistrate Judge
Patrick A. White on 7/10/2009. (tw) (Entered: 07/10/2009)

07/10/2009 Set/Reset Deadlines per Order at DE 26 as to 24 MOTION for Summary
Judgment. Responses due by 7/31/2009 (bb) (Entered: 07/13/2009)

07/13/2009 27 | ORDER granting 25 Motion for Extension of Time to File a cross motion for
summary judment to the extent that the plaintiff's reply to the defendant's
motion for summary judgment is due on or before 7/31/09 and the plaintiff
may file his cross motion at that time. This is a paperless order.. Signed by
Magistrate Judge Patrick A. White on 7/13/2009. (cz) (Entered: 07/13/2009)

07/27/2009 28 | PRETRIAL STATEMENT by Joseph Lewis Blue. (tb) (Entered: 07/28/2009)

08/05/2009 30 | RESPONSE in Opposition re 24 MOTION for Summary Judgment filed by
Joseph Lewis Blue. (ail) (Entered: 08/06/2009)

08/05/2009 31 | Declaration of Joseph Lewis Blue by Joseph Lewis Blue (ail) (Entered:
08/06/2009)

(8/06/2009 29 | Statement of: Pretrial Statement by Juan Patarroyo. (Savor, Kathleen)
(Entered: 08/06/2009)

09/16/2009 32 | NOTICE of Change of Address by Joseph Lewis Blue (system updated) (ail)
(Entered: 09/17/2009)

(1/08/2010 33 | REPORT AND RECOMMENDATIONS on 42 USC 1983 case re 1
Complaint filed by Joseph Lewis Blue Recommending that: 1) plaintiffs claims
for injunctive relief be dismissed; and 2) the defendant Patarroyos motion for
summary judgment (DE#24) be granted in part as to the claims that plaintiff
Blue was subjected to retaliation and endangerment in May 2008, and denied,
in part, as to the claim that plaintiff Blue was subjected to issuance of a
retaliatory prison disciplinary report on December 21, 2007. Objections to
R&R due by 1/25/2010. Signed by Magistrate Judge Patrick A. White on
1/8/2010. (br) (Entered: 01/08/2010)

01/08/2010 34 | REPORT AND RECOMMENDATIONS on 42 USC 1983 case
Recommending that this case be placed on the trial calendar of the District
Judge. Objections to R&R due by 1/25/2010. Signed by Magistrate Judge
Patrick A. White on 1/8/2010. (br) (Entered: 01/08/2010)

01/13/2010 35 |NOTICE of Change of Address by Joseph Lewis Blue (Ibc) Modified on
1/13/2010 (Ibc). (system updated) (Entered: 01/13/2010)

(01/19/2010 36 | REPORT AND RECOMMENDATIONS. Recommending that this case be
placed on the trial calendar of the District Judge. Objections to R&R due by
2/5/2010. Signed by Magistrate Judge Patrick A. White on 1/19/2010. (tw)
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Modified to restrict document per Chambers and DE# 37 on 1/20/2010 (wc).
{Entered: 01/19/2010)

01/20/2010 37

ORDER vacating 36 Report and Recommendations. This report was
inadvertently docketed in this case. Signed by Magistrate Judge Patrick A.
White on 1/20/2010. (tw) (Entered: 01/20/2010)

(2/16/2010 38

OMNIBUS ORDER ADOPTING AND MODIFYING 33 REPORT AND
RECOMMENDATIONS and ADOPTING 34 REPORT THAT CASE IS
READY FOR TRIAL and GRANTING in part and DENYING in part
Defendant Patarroyo's 24 Motion for Summary Judgment. Signed by Judge
Joan A. Lenard on 2/16/2010. (dpv) Modified Text on 2/17/2010 (ral).
(Entered: 02/16/2010)

02/16/2010 39

MOTION for Extension of Time to File Response 33 REPORT AND
RECOMMENDATIONS by Joseph Lewis Blue. (ail) (Entered: 02/17/2010)

02/16/2010 40

MOTION for Appointment of Counsel by Joseph Lewis Blue. Responses due
by 3/5/2010 (ail) (Entered: 02/17/2010)

02/18/2010 41

ORDER denying as moot 39 Plaintiff's Motion for Extension of Time to File
Objections to the 33 Magistrate's Report and Recommendations. On February
16, 2010, this Court issued an 38 OMNIBUS ORDER ADOPTING AND
MODIFYING 33 REPORT AND RECOMMENDATIONS and ADOPTING
34 REPORT THAT CASE IS READY FOR TRIAL and GRANTING in part
and DENYING in part Defendant Patarroyo's 24 Motion for Summary
Judgment. As of that date, neither party had filed objections to the the 33
Magistrate's Report and Recommendation ("Report"), issued on January 12,
2010. Shortly after the Court issued its Omnibus Order, Plaintiff filed his 39
Motion for Extension of Time to File Objections to the Report, wherein he
indicated that his failure to file timely objections to the Report was due to his
recent address change. Plaintiff states that the Report was sent to his previous
mailing address and he was not able to obtain the Report until January 29,
2010. See D.E. 39 at 2. Accordingly, it is ORDERED AND ADJUDGED that
Plaintiff's Motion for Extension of Time to File Objections to the Report is
DENIED as moot. It is further ORDERED AND ADJUDGED that Plaintiff
shall have thirty (30) days to file a Motion for Reconsideration of the Court's
February 16, 2010 Omnibus Order, therein setting forth his objections to the
Magistrate's Report, and Defendants shall then have fourteen (14) days to
respond to Plaintiff's Motion for Reconsideration. This entry constitutes the
ENDORSED ORDER in its entirety. Signed by Judge Joan A. Lenard on
2/18/2010. (dpv) (Entered: 02/18/2010)

03/16/2010 42

MOTION for Reconsideration re 38 Omnibus Order Adopting Report and
Recommendations, by Joseph Lewis Blue. (lbc) (Entered: 03/17/2010)

05/05/2010 44

MOTION to Appoint Counsel by Joseph Lewis Blue.Responses due by
5/24/2010 (ots) (Entered: 05/05/2010)

5/26/2010 45

ORDER denying 40 Motion to Appoint Counsel without prejudice. The United
States District Judge may wish to attempt to find counsel for this plaintiff for
trial. This is a paperless order.. Signed by Magistrate Judge Patrick A. White
on 5/26/2010. (cz) (Entered: 05/26/2010)
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11/04/2010 46 | ORDER denying 44 Motion to Appoint Counsel as stated in previous order..
Signed by Magistrate Judge Patrick A. White on 11/4/2010. (cz) (Entered:

11/04/2010)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO., 08-22672-CIV-LENARD
MAGISTRATE JUDGE P. A. WHITE
JOSEPH BLUE,

Plaintiff,

V. : REPORT QOF
MAGISTRATE JUDGE

JUAN PATARRCYO, et al.,

Defendants.

I. Intreoduction

In this pro se civil rights action pursuant to 42 U.S.C.
$1983, plaintiff Joseph Blue, who is no longer confined, filed a
complaint for damages and other relief concerning events at Dade

Correctional Institution (“DCI”) where he was a state prisoner.’

After a Preliminary Report (DE#8), and an Order thereon (DE#
14} entered following Blue’s Objections (DE#11), the case remained
pending solely against DCI Correctional Officer, Juan Patarrocyo, on
claims of retaliation in December 2007 and May 2008, and endanger-
ment in May 2008. All other claims and defendants were dismissed.

In brief, Blue claims the retaliation occcurred, as follows. On
the afternoon of December 21, 2007, Patarroyo brought Blue a writ-
ten “Corrective Consultation” for not showing up for his work de-
tail that morning. There was a verbal encounter between them. Blue
allegedly told Patarroyo he was going to file a grievance against
him. Patarroyo issued Blue a prison Disciplinary Report (“DR”) for
“Refusing to Work,” which Blue alleges was retaliation for stating
that he was going to name him in a grievance. The second incident
occurred after Blue failed to appear for his work detail on May 14,
2008, and another corrective consultation for not showing up to

work was issued. Blue alleges that Patarroyo gave him an unsatis-

: Te the extent that plaintiff Blue seeks injunctive relief, that

portion of his complaint was rendered moot because he is no longer incarcerated.
An inmate’s transfer from an institution or release from custody renders moot
claims for injunctive or declaratory relief. See Spears v, Thigpen, 846 F.2d 1327
(11 Cir. 1988); Cotterall v. Paul, 755 F.2d 777, 780 (11 Cir. 1985).
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factory work rating for May, and alleges it was retaliation for
filing a grievance. As noted in the Preliminary Report, it appeared
that Blue was alleging in his complaint that the effect of the

unsatisfactory work rating was the loss of possible gain time.

The endangerment is said te have occurred in May 2008 when
Patarroyo, allegedly having teld all Dorm A inmates that they would
have to go to work on a daily basis, purportedly anncunced to them
inmates that for the extra work duty they could thank their “union
representative Mr. Blue.” At initial screening of the complaint for
determination whether claims raised therein were frivolous, this
allegation was liberally construed as raising a possible claim of
endangerment {i.e. “plaintiff alleges thal Patarroyo put his safety
in danger after he announced that all inmates in the plaintiff’s
dormitory were being punished because of plaintiff’s complaints and

actions.” See Preliminary Report DE#8, at p.7).

This Cause is before the Court upon Defendants’ joint Motion
for Summary Judgment (DE#24) with attached exhibits & to H (docket-
ed at DE# 24-2). Plaintiff Blue was advised of his right to respond
{Crder of Instructions, DE#26).7 Blue submitted a Response (DE#30,

2 Rule 56{c) of the Federal Rules of Civil Procedure provides that
summary Jjudgment is proper

[i]f the pleadings, depositions, answers to interro-
gatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue
as to any material fact, and that the moving party is
entitled to judgment as a matter of law.

Fed.R.Civ.P. 56(c}.

In Celotex Corp. v. Catrett, 477 U.S. 317 (1986}, the Court held that
summary Jjudgment should be entered only against a party who fails to make a
showing sufficient to establish the existence of an element essential to that
party's case, and on which that party will bear the burden of proof at trial.
In such a situation, there can be 'no genuine issue as teo any material fact, '
since & complete failure of proccf concerning an essential element of the non-
moving party's case necessarily renders all other facts immaterial. The moving
party is 'entitled to judgment as a matter of law' because the non-moving party
has failed to make a sufficient showing on an essential element of her case with
respect to which she has the burden of proof. {citations omitted}. Thus, pursuant

“to Celotex and its progeny, a movant for summary Jjudgment bears the initial
responsibility of informing the court of the basis for his motion by identifying
those parts of the record that demonstrate the nonexistence of a genuine lssue

2
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pp.2-35) with Exhibits marked &, C and D (DE#30, at pp.36-46) and
his own Declaration {(DE#31), with additional Exhibits marked A to
D {at DE#31, pp.1l4-20). The Defendants filed no Reply.

IT DISCUSSION

A. Retaliation

1. The Law Pertaining to Prisoner Retaliation Claims

Tt is an established principle of constitutional law that an
inmate is considered to be exercising his First Amendment right of
freedom of speech when he complains to the prison's administrators
about the conditions of his confinement. See, e.qg., Farrow v. West,
320 F.3d 1235, 1248 (11 Cir. 2003). It is also established that an
inmate may maintain a cause of action against prison administrators

whe retaliate against him for making such complaints. Id. To
prevail, the inmate must establish these elements: (1) his speech
was constitutionally protected; (2) the inmate suffered adverse

acticn such that the administrator's allegedly retaliatory conduct

of material fact. This demonstration need not be accompanied by affidavits.
Hoffman v. Allied Corp., 912 F.2d 1379, 1382 {11 Cir. 1990).If the party seeking
summary Jjudgment meets the initial burden of demonstrating the absence of a
genuine issue of material fact, the burden then shifts to the nonmoving party,
to come forward with sufficient evidence to rebut this showing with affidavits
or other relevant and admissible evidence., Avirgan v. Hull, 932 F.2d 1572, 1577
(11 Cir.), cert. denied, 112 S.Ct. 813 (1892). It is the nonmoving party's burden
to come forward with evidence on each essential element of his c¢laim sufficient
to sustain a jury verdict. Earlev v. Champion International Corp., 907 ¥.2d 1077,
1080 (11 Cir.19%0). The non-moving party canncot rely solely on his complaint and
other initial pleadings to contest a motion for summary Jjudgment supported by
evidentiary material, but must respond with affidavits, depositions, or otherwise
to show that there are material issues of fact which require a trial Fed.R.Civ.P.
bele); Coleman v. Smith, 828 Fr.2d 714, 717 (11 Cir. 1987). If the evidence
presented by the nonmoving party is merely colcrable, or is not significantly
probative, summary judgment may be granted. Anderson v. Libertvy Lobby, Inc., 477
U.5. 242, 249-50 (1986); Baldwin County, Alabama v. Purcell Corp., 971 F.2d 1558
(11 Cir. 1992). "A mere 'scintilla' of evidence supporting the opposing party's
position will not suffice; there must be enough of a showing that the jury could
reasonably find for that party." Walker v. Darby, 911 F.2d 1573, 1577 (11 Cir.
1990} (citing Anderson v. Libertv Lobby, Inc., supra).

Upon the filing of defendant’s motion for summary judgment (DE#Z4), an
Order of Instruction {DE#26) was entered pursuant to Brown v. Shinbaum, 828 F.Zd
707 (11 Cir.1987), to inform plaintiff Blue of his right, as a prc se litigant,
to respond to the defendant’s summary judgment motion. The Order also instructed
the plaintiff about requirements under Fed.R.Civ.P. 56 for a proper response to
such a motion.
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would likely deter a person of ordinary firmness from engaging in
such speech; and (3) there is a causal relationship between the
retaliatory action and the protected speech. See Bennett v.
Hendrix, 423 F.3d 1247, 1250, 1254 (11 Cir. 2005); Smith v. Mosley,
2008 WL 2609353, 4 (11 Cir. 2008).

Such claims of retaliation by prison officials, which are cog-
nizable in a civil rights suit for damages, may arise under various
scenarios, including retaliation against an inmate for exercising
the right of free speech, or for filing lawsuits or administrative i
grievances. Thomas v. Ewvans, 880 F.2d 1235, 1242 (11 Cir.1989)
(First Amendment forbids retaliation for exercising right of free
speech); Adams v. Wainwright, 875 F.2d 1536 (11 Cir.1989) (retal-
iation for filing lawsuits); Wildberger v. Bracknell, 86% F.2d 1467
(11 Cir.1989%9) (retaliation for filing administrative grievances).

In the “free world” context, an act taken in retaliation for
exercise of a constitutionally protected right is actionable under
§1983 even if the act, when taken for different reasons, would have
been proper. Adams v. James, 797 F.Supp. 940, 9248 (M.D.Fla. 1992)
(citing Mount Healthy City Schoel Dist. Bd. of Edugation v. Dovle,
429 U.5. 274, 283 (1977). A claim of retaliation is a guestion of
causation, and the test applied in the “free world” ccntext is a
“*but for” analysis. Adams v. James, supra, 797 F.Supp. at 948.
See: Mount Healthy City Schoeol Dist. Bd. of Education v. Dovle, 429
U.5. 274 (1977) {("but for" the retaliatory motive, the incidents to
which the plaintiff refers would not have taken place). In the pri-
sen context at least one Circuit has applied the “but for” standard
to inmate claims of retaliation. See: McgDgnald v. Hall, 610 F.2d
16, 18 (1 Cir. 1979). The Eleventh Circuit, however, has declined
to follow the “but for” analysis in the context of prisoner retali-
ation suits, “to the extent that the ‘but for’ test places a great-
er burden of prcof on the inmate.” Adams v. Wainwright, supra, 875
F.2d at 1537; Adams v. James, supra, 797 F.Supp. at 948. Instead,
the analysis applied in this Circuit to a prisoner retaliation

claim requires a “mutual accommodation” between the penal institu-

tion's legitimate needs and goals and the prisoner’s retained
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constitutional rights, under the “reasonableness” test set forth in
Turner v. Safley, 482 U.S5. 78 (1987). Adams, supra, at 948.

Thus, to establish a claim for retaliation, the inmate must
show a causal connection between his protected conduct and the harm
complained of. Farrow v. West, 320 F.3d 1235, 1248-4% (11 Cir.
2003y, A prisoner retaliation claim must be factual, and mere

conclusory allegations of unconstitutional retaliaticn will not
suffice. Adams, supra, 797 F.Supp. at 848 (citing Frazier wv.
Dubois, 822 F.2d 560, 562 n.l (1C Cir. 1%20). See Cooper V.
Ellsworth Correctional Work facility, 817 F.Supp. 84, 86 (D.Kan.),
aff'd, 2 F.3d 1160 (10 Cir. 1993), and cases cited therein.

Upon consideration of a motion for summary judgment, mere ver-
ification of a party’s own conclusory allegations is not sufficient
tc oppose the motion for summary Jjudgment, Adams v, James, 797
F.Supp. 940, 9244 (M.D.Fla. 1992) (citing Fed.R.Civ.P. 56(e); and
Fullman v. Graddick, 7392 F.Z2d 553, 557 {11 Cir. 1984)}. An essen-
tial element of a First Amendment retaliation claim is existence of
a retaliatory motive, See Gattis v, Brice, 136 F.3d 724, 72¢ (11
Cir. 2003) (“To succeed in a section 1983 suit based on a claim of
retaliation for speech, the plaintiff must show that his speech was
a ‘substantial’ or ‘motivating’ factor in the allegedly retaliatory

decision”). Mere “general attacks” upon a defendant’s motivations
are not enough, and the plaintiff must articulate “affirmative
evidence” of retaliztion to prove the regulsite motive. Crawford-El
v. Britton, 523 U.S8. 574, 600 (1%998) (citations omitted). In es-
sence, the plaintiff must be able to establish that a defendant was
“subjectively motivated to discipline” him for exercising his First
Amendment rights. Smith v. Mosely, 523 F.3d 1270, 1278 {11 Cir.
2008). Courts are not to infer causaticn or construe legal con-

clusions as facts, Aldana v. Del Monte Fresh Produce, N.A., Inc.,
416 F.3d 1242, 1248-49 (11 Cir. 2005); and further, courts should
give deference to prison cfficials when evaluating whether there

were legitimate penclogical reasons for conduct alleged to be
retaliatecry. Sandin wv. Conner, 515 U.S5. 472 (1995).
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Moreover, an inmate cannot state a claim for retaliatory

disciplinary proceedings where “the discipline [was] imparted for

acts that a prisoner was not entitled to perform.” See Cowans v,
Warren, 150 F.3d 910, 912 ({8 Cir. 1998) {gquoting OQOrebaugh v.
Caspari, 9i0 F2d 526, 528 (8 Cir. 1990)); ¢©'Brvant v. Binch, No.

5:05¢v11/LAC/MD., 2008 WL 691689, at *9 (N.D.Fla. Mar.12, 2008).

2. Analysis
a. The December 2007 Incident and DR

Plaintiff Blue claims that Patarroyoe gave him a false disci-
plinary report (“DR”) and took him to administrative confinement
("AC”) after he [Bluel] threatened Lo file a grievance on December
21, 2007. Blue states his belief that he was being falsely accused
cf not reporting to work on that day. The parties’ exhibits
(Cefendants’ Ex.B at DE#24-2, pp.49-50; and Plaintiff’s Ex.C at
DE#30, pp.38-39) indicate that an investigation began on 12/21 and
ended 12/27/07, that a hearing was conducted on 1/2/08, and that a
DR team, of which Patarroyc was not a member, considered Blue’s not
guility plea, but found him guilty. The DR documentation, under the
heading “BASIS FOR DECISION,” indicates that the team’s ruling was
based on Patarroyo’s statement of facts which included Blue’s
retort to him: “I'm not working for cracker, but I’'m going to
grieve you until ycu get fired.” The DR shows that the “ACTIONS
TAKEN” were: ™“Disciplinary Confinement 20,” "“PROBATION DAYS SET
20,"™ and “Loss of Gain Time 0000.” It further shows that the Team
finding was approved by the Warden on 1/3/08, and that on 3/9/08
the DR was overturned by the Warden, on appeal. (Id.). The DR aliso

shows that Biue was given “Time Served.” (Id.).

At his depcsition, BRlue was asked if at his hearing he was
given “time served,” and he responded “Yes.” (Defendants’ Ex.A,
DE#24-2, Depo., T/29). He was asked how many days he spent in
confinement, and he responded that he spent 12 days on AC
[Administrative Confinement] (Id.}, and testified that they did not
take any gain time from him. (Id., T/29-30). In his Declaration
{(DE#31) Blue states that he was given 20 days DC and 20 days
probation with credit time served, but that after 12 days on
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Administrative Confinement he was released to the general inmate

population. (Id., p.7}).

Patarroyo states in his affidavit that as Inside Grounds
superviscr he works the 8-4 shift. Upon arrival he proceeds to the
back gate, checks assignments for the day, and retrieves any equip-
ment that may be needed, such as mowers and shovels. In 2007 in-
mates were assigned to work 2 times per week. The works shifts were
from 9-11 a.m., and from 1-3 p.m. When he was assigned to inside
grounds Patarroyo went to the inmate dorms and announced to the
inmates that they were required to report to Gate 1 for roll call
and their jcb assignments. The inmates gather at Gate 1 for roll
call, to get their assignments, and are taken to the area of the
grounds where they will be working. Patarroyo states in his affi-
davit that from the time the job assignments are announced until
the end of the work shift, for security reasons he cannot leave the
inmates, since jobs performed often require inmates to work with
tools in proximity to fences. He also must ensure that the inmates
are doing the assignment they are given. He therefore cannot leave
the inmates to check which if any of them may be on “call out.”
Patarrcyc states in his Affidavit that he does not receive copies
of inmate “call out” sheets listing appointments inmates may have
which conflict with their work asskgnments. He states that it is
incumbent upon the inmate Lo advise him in advance if he has a
“call out” which will require him to report somewhere else on the

compound during his work period. Patarrcoyo states that it is a
regular occurrence that some inmates will not show up for roll
call, and will not check in, and later are found wandering, not
wanting tc work. Patarroyo states that if an inmate does not show
up to roll call and is assigned work, he will issue him a

Corrective Consultation. (Patarroyo Affidavit, DE#24-2, Ex.C).?

& In his Affidavit (DE#24-2, Ex.E), Warden Harris states that Patarroyo
was assigned to his position because previous supervisors did not ensure that
inmates were performing their work assignments. Patarroyo supervised between 30
and 50 inmates at each shift ({9-11 a.m.; and 1-3 p.m.), and from roll c¢all to end
of the work period was responsible for making sure their work was deone. (Id.).

7
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Patarroyo states in his Affidavit that on 12/21/07 Blue did
not show up for roll call, and he therefore issued him a corrective
consultation. Patarroyo states that “At no time did Inmate Blue
tell me he had callout.” He states that Blue was angered by the
Corrective Consultation and advised him that he was not going to
work for & “Cracker.” Patarroyo further states that he ordered Blue
to report to work on inside grounds, and that he responded that “he
would not work for me.” Patarroyo says that he then ordered Blue to
“cuff up,” because he was going to issue him a disciplinary report
(“DPR”). Before issuing the DR, Patarroyo contacted his Officer in
Charge (“OIC”). Patarroyc explained the events as they happened,
the OIC gave permission for issuance of the DR, and it was written,
charging inmate Blue with “9-16 Refusing to Work.” (Patarroyo
Affidavit). Thereafter, until the filing of this lawsuit, Patarroyo
had no knowledge that the DR was later coverturned. {(Id.).

The full STATEMENT OF FACTS in the 12/21/07 DR read as

follows, verbatim:

On Friday, December 21, 2007 at approximately 1100
hours while assigned as the inside grounds officer,
I was 1in Delta Dormitory Wing two issuing a
corrective consultation to Inmate Blue, Joseph DC#
103239 for 4-2 Unauthorized Absence from Work.
After I gave him his copy which he refused to sign
I crdered inmate Blue to show up for work again
inmate Blue stated ™I'm not working for cracker,
but I'm geoing to grieve you until you get fired!”
I ordered inmate Blue tc show up for work and
again he stated “I'm not working for you, you don’t
know whe you messing with.” I placed inmate Blue
in hand restrains and escorted him to medical for
a pre-confinement physical. The OIC was notified
and authorized the writing of this report. Inmate
Blue is being charged with 9-16 Refusing to Work.

(Ex.B, at DE#24-2, p.49).

It is undisputed that Blue did not appear for work on
12/21/07, and also undisputed that he indeed had conflicting call
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ocuts. Of record are call cut sheets for 12/21/07, listing Blue for
a Dental Clinc call out at 9:00 a.m. (DE#30, p.36), and for a Law
Library call out at 8:30 a.m. (Id., p.37).

In the grievance appeal Lo the Warden, which Blue filed on
1/3/08, seeking to have his DR overturned (sce Defendant’s Ex.G, at
DE#24-2 pp.61-64), Blue argued that he did not refuse to work. His
logic is that he could not have refused to work because in order to
have done so he must have been issued a specific work assignment,
and refused to deo it. As he has in his complaint, and in his Re-
sponse to the defendants’ meticon for summary judgment, Blue stated,
with regard to his failure to appear for the Work roll call on
Friday 12/21/07, that he did not show up because he had 2 call outs
for that day. Blue stated in his grievance appeal that “Although
Officer Patarroyo alleged that he gave me two {2) orders to show up
for work in which I stated that I would not work for him, it is too
vague to be characterized as a refusal to work...If I had been
directed to report for work at a specific time and date, and failed

tc do so, the disciplinary team findings may have been proper.”

Blue argues, in his Declaratiocon opposing Patarroye’s summary
judgment motion, that neither Patarroyo nor his 0QIC [Taggart]
bothered to confirm whether he had call out. It is Blue’s belief
that it was not his responsibility to show up at roll call in
person, before going to his law library and/or dental call outs, to
inform his work supervisor Patarroyo that he was not going to work.
Blue further states in his Declaraticon (DE#31), as he did in his
grievance appeal {(Defendant’s Ex.G) that he never called Patarroyo
a “Cracker,” did nct say he would not work, and did not “threaten

to seek his termination by grievance.” (Declaration, DE#31).

Blue contends that he identified witnesses whose statements he
claims would have supported his position: the Law Librarian Stover,
and Dentist, Dr. Silva, as well as inmates Timmy Wilmore, Jamal
Lewis, Fernard Pierre, and Edward Cooper. 1In Blue’s grievance to
the Warden (Defendant’s Ex.G) which resulted in the 12/21/07 DR
being overturned, Blue argued that the dentist and librarian would
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confirm that he had the call outs on 12/21/07, and that Inmates
Lewis, Pierre, Ccoper and Wilmore would confirm that he did not
refuse to work, call Patarroyo a Cracker, or threaten to have him
fired by filing a grievance. Blue contends that statements from
those witnesses were not considered at the DR hearing. [It is not

clear from the reccrd that they were ever obtained].

The DR work sheet for the 9-16 DR issued on 12/21/07 for
Refusing to Work indicates under the heading APPEAL FPROCESS
DISPOSITION, that the DR was overturned on 3/9/08, but provides no
details. {Defendants’ Ex.B at DE#24-2, p.50; Plaintiff’s Ex.C at
DE#30, ©.39). Blue’s 1/3/08 grievance appealing Patarroyo’s
12/21/07 DR sought its reversal, and the Warden’s Response dated
1/23/08, granted Blue’s 1/3/08 grievance, but the Warden’s Response
also provides no details explaining precisely why the DR was
overturned, apart from reference to an unspecified “error” in
processing the DR. No additional paperwork pertaining to
administrative processes that may have occurred betwsen 1/23 and
3/9/08 has been submitted for the Court’s consideration. The
Warden’s 1/23/08 Response read, as follows, verbatim:

You formal grievance regarding a disciplinary
report for 9-16 refusing to work has been received
and evaluated.

A review into your request for administrative
remedy or appeal reveals that an error occurred in
the processing of the disciplinary report. As a
result of the error the disciplinary report will be
removed from your record and any gain time lost due
to the infraction will be restored if applicable.

Grievance Approved.
(Ex.G, DE#24-2 at p.64).

If the issue at hand were merely that Patarroyo had issued the
12/21/07 Corrective Consultation, and i1f its issuance were the
alieged retaliation, it appears that there would be no issue of
material fact, and that summary judgment in Patarrovo’s favor would

10




Case 1:08-cv-22672-JAL -‘.cﬂ}ocument 33  Entered on FLSD Doc..st 01/08/2010 Page 11 of 18

be appropriate because it appears from the record that issuance of
the Corrective Consultation was apprcpriate, where Blue did not
check in with Patarroyo ahead of time to inform him that he had a
conflicting dental and library call outs, and would not bhe
available for work detail. But here, with regard to the 12/21/07
incident, the <¢laim is that the DR and not the Corrective
Consultation was retaliatory, and that the DR was issued not for
the failure to appear at the work roll call [which was the basis of
the Corrective Consultation} but rather that it was issued because
Blue [in response to Statements by Patarroyo saving he must show up
for work] allegedly responded twice to Patarroyc that he would not
work for him, and called him a Cracker. Patarroyo swears that Blue
uttered those refusals to work, for which the DR was issued, and
Blue swears that he did not. It is apparent, therefore, that on
this claim, there exists a genuine issue as to material fact, which
precludes summary disposition of the c¢laim. The existence of
conflicting material facts i1s further confounded by the fact that
the DR was overturned, and ithe record does not substantiate for
what reason (“error”) it was expunged. Therefore, on the ¢laim that
Blue was subjected to issuance of a retaliatory DR on 12/21/07,

summary disposition of the complaint is not appropriate.

b. The May 2008 Incident
Plaintiff Blue alleges that in May 2008 Patarroyo gave him an
unjustified unsatisfactory work rating in retaliation for filing a

grievance, impacting on his gain time.

In his affidavit (Ex.C, DE#24-2) Patarroyo states that on a
monthly basis, he is reguired to send in a rating for each inmate
he supervises; and that from December 2007 to August 2008 he rated
inmate Blue, above satisfactory, except when his werk for the past
month warranted an unsatisfactory rating. Patarroyo states that on
May 14, 2008 Blue again did not report for roll call for his job
assignment, and that after his work shift was over he went to A-
Dorm to issue Blue another Corrective Consultation. According to
Patarroyo, Officer Williams accompanied him at his request, so that
there would be no misunderstanding regarding any conversation

between Blue and himself. Patarroyo states that upon his entry into

11
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the dorm, Blue began talking loudly, stated that he was not afraid
of him, and complained about property concerning which he had filed
a grievance. [Blue’'s filings indicate that he had grieved because
property, including legal papers had been misplaced after they were
put in storage when he was transferred to AC on 12/21/07 due to
Patarroyo’s DR. It i1s nct alleged that Patarroyo was responsible
for the alleged loss or misplacement of the propertyl. Blue was
issued a Corrective Consultation, and responded to Patarroyo,
stating that he was out on call out. Patarrcyo states in his
Affidavit that he asked Blue to show him where he [Blue] was on the
call out sheet, and Blue never returned any information regarding
a call out for that day [i.e. May 14, 2008].

Patarroyo argues in his motion, and demcnstrates through his
Affidavit, that he had cause to issue Blue the Corrective consul-
tation because he had not shown up for the work roll call on
5/14/08. Blue states 1in his Declaration that he explained to
Patarroyo that he had had a “call out” (Declaratiocn, DE#31, p.8,
11}, and states that he showed Patarroyo his “pass.” In his
Declaration (DE#31} Blue further states that the May 14, 2008
incident occurred when he had returned from a Law Library call out.
(Id.). Patarroyc has demonstrated through his Affidavit that
generally Blue received above satisfactory work ratings from him,
but that he would issue an unsatisfactory work rating to Blue if it
was warranted for his performance during any particular month.
Patarroyo shows through his own Affidavit, and the Affidavit of
Marcia Stover, the DCI Law Librarian, that inmates are not assigned
to work details for 40 hours a week, and that inmates who have

court deadlines are granted permission to come to the law library
2} days per week when they have an upcoming court deadline within
20 days. As a result, even when inmates are in a period when the
law likbrary would be available to them for that reason, they are
not to miss work, and are supposed to schedule their law library
use around their work schedule. Under the Florida Administrative
Code, Law Librarians are not permitted to excuse an open population
inmate from work in order to make use of the law library.
(Defendant’s Ex.F, DE#24-2, pp.59~60).

12
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By way of the Affidavit of Deloye B. Henry, Systems Analyst
Supervisor for the Florida DOC (Defendant’s Ex.H, DE#24-2, pp.65-
67), Patarroyo has demonstrated that Blue’s work ratings for Decem-
ber 2007, May 2008, and July 2008 were unsatisfactory, and that his
cther monthly evaluations between December 2007 and August 2008
were above satisfactory. Through Henry’'s Affidavit Patarroyo also
has established that Blue was released from the Florida DOC on Nov-
ember 7, 2008, and that by May 2007, he had reached his “minimum
serve date.” Henry's Affidavit establishes that when an inmate
reaches his “minimum serve date” he is no longer eligible to accrue
additional gain time to shorten the length of his incarceration,
and that after May 2007 Blue therefore could not receive gain time

applicable toward his early release from prison.

In sum, the defendant’s evidence, which is not rebutted by
competent evidence from the plaintiff, demonstrates that Blue was
nct entitled to skip work on May 14, 2008, in order to use the law
library, despite his contention that he had a law library “call
out” for that day. It shows that Patarroyo was entitled to give
Blue a Corrective Consultation on 5/14/08 for not appearing at work
roll call. Moreover, Blue has failed to demonstrate that the
unsatisfactory work rating for May 2008 was not due to his failure
to appear for work call out on 5/14/08. Finally, Blue c¢annot
prevail on his claim that issuance cof the unsatisfactory May 2008
work rating amounted to retaliation, and loss of the opportunity to
accrue gain time toward his early release, where Henry's Affidavit
estaklishes that for a year prior to the events of May 14, 2008,
Blue had no longer been eligible to accrue gain time for that
purpose, because he reached his “minimum serve date” in May 2007.
On the claim that he subjected the plaintiff Blue to retaliatiocn in
May 2007, it is apparent that defendant Patarroyo is entitled to

summary Jjudgment in his favor.

B. Endangerment

In this case, the plaintiff Blue alleges that on May 14, 2008,
Patarroyoc put his safety in danger after he announced to all

13
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inmates in Blue’s dormitory that they were being punished because
of the plaintiff’s complaints and actions.
1. The Law Relating to Claims of Endangerment

or Failure to Protect

It is well settled that the failure of priscon officials to
contrel cor separate priscners who endanger the physical safety of
other priscners may, under certain conditicns, constitute an Eighth
Amendment deprivation, however, the constitutional rights of
inmates are not violated every time one inmate 1s injured as a
result of another's actions. Farmer v. Brennan, 511 U.S. 825, 823,
833-34 {(19%94); Smith w. Wade, 461 U.S. 30 {1983); Carter wv.
Galloway, 352 ¥.3d 1346, 1349 (11 Cir. 2003); Zatler v. Wainwright,
802 F.2d 397, 400 (11 Cir. 1986).

In a Section 1983 suit acgainst prison officials based on a
claim of cruel and unusual punishment, a showing of conscious or
callous indifference to the prisconer's rights is required. There
must be deliberate indifference to state a claim under §1983,
negligence 1is not enough. kstelle wv. Gamble, 42% U.S. 97, 104-0¢
(1976); Brown w. Hughes, 894 F.2d 1533, 1537-38 (11 Cir. 19%90);
Washington v. Dugger, 860 F.2d 1018, 1021 (11 Cir. 1988). A prison
official's deliberate indifference to a known, substantial risk of
seriocus harm to an inmate viclates the Eighth Amendment. Carter v,
Galloway, supra, 352 F.3d at 1349 (citing Helling v. McKinney, 509
U.s. 25 (1993)).

The deprivation alleged must be, objectively, "sufficiently
serious." Wilscn v. Seiter, b01I U.S. 294, 298 (1991); Hudson v.
McMillian, 503 U.S. 1 (19%2)., The prisoner must show that he or she
is incarcerated under conditions that pose a substantial risk of
serious harm. Farmer v. Brennan, 511 U.3. 825, 834 (1994). This
risk viclates the Eighth Amendment's requirement "that inmates be
furnished with basic human needs, one of which is 'reasonable
safety.'™ Helling, 509 U.S. at 33 {quoting DeShaney v. Winnebago
County Dept. Social Services, 482 U.S. 18% (1989)).

14
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Regarding the second requirement, deliberate indifference, the
priscn official who ignores a substantial risk of serious harm to
an inmate must have a "sufficiently culpable state of mind," Farmer
¥. Brennan, supra, 511 U.S. at 834. Traditionally, applicable
authorities have described "deliberate indifference" as a state of
mind more blameworthy than mere negligence or even Jgross
negligence, Davidson wv. Cannon, 474 U.S. 344 (197¢6); Estelle,
supra, 429 U.S8. at 104; Parker v. Williams, 862 F.2d 1471 (11 Cir.
1289), and as something more than a lack of crdinary due care for
a prisoner's safety,. Whitley v, Albers, 475 U.S. 312 (1986).

With regard to the third reguirement, there must be an

affirmative causal connection between the o¢fficial's acts or

omissions and the alleged constitutional deprivation, see: Zatler
v. Wainwright, supra, 802 F.2d at 401; LaMarca v. Turner, 995 r.2d

1535, 1536 (11 Cir. 1993). "Persocnal participation ... is only one
of several ways to establish the reguisite causal connection,"”
Zatler W, Wainwright, supra at 401, and thus, personal

participation is not the sine gua non for the defendants to be
found personally liable. Swint v. City of Wadley, Ala., 5 F.3d
1435, 144¢ (11 Cir. 1993), gpinion modified on other grounds, 11
F.3d 1030 (11 Cir. 19%4). The defendant official must, however, be
aware of and ignore a substantial risk of serious harm to the
inmate. In such cases, a finding of liability requires a showing
that the responsible official was subjectively conscious of

specific facts from which the inference could be drawn that a
substantial risk of harm to the prisoner exists, and the official
must also “draw the inference.” Farmer v. Brennan, supra, 511 U.S.
at 837; Carter v. Galloway, supra, abt 1349 (noting that in order to
be held liable, the existence of a serious risk of harm and legal

causation, alone, are not enough}.

2. Analysis
In his complaint the plaintiff has alleged that on May 14,

2008 Patarroyo announced to all inmates in Deorm A that they would
have to go to work on a daily basis, due Lo plaintiff Biue's

15
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complaints and actions, and in deing so allegedly stated to them
that they could “thank their “union representative Mr. Blue.” As
noted, supra, this allegation was construed as a possible claim of

endangerment.

In his Affidavit (Ex.C, DE#24-2), Patarroyo states under cath
that “at nc time did I order immates in A dorm to work daily.” He
further states that “due to the number of inmates assigned to
inside grounds, it would be impracticable.” In his Response DE#30,
and Declaration (DE#31 at p.8) Blue contends that Patarroyo did
make the statement to all of the inmates. Blue further states that
several inmates spoke out against Patarroyoc’s behavior, and others
“made verbal threals towards me in terms of physical harm if they
had to work every day because of me.” (Id.). According to
Patarroyo and Blue, Officer Williams was already in the dormitory,

and witnessed the events. {Patarroyec Affidavit; Blue Declaration).

In ceonnection with this ¢laim Blue has not presented any sworn
statements, declarations, or the like, from any inmates, or from
Officer Williams, to substantiate that Patarroyo uttered a threat
to make all inmates in Dorm A work every day because of Blue. Nor
is there anything to substantiate Blue’s claim that he received
threats of harm, that such threats were made known to Patarroyo cr

other prison cofficials, or that inmates acted upon such threats.

As the non-movant, even as a pro se litigant, plaintiff Blue
cannot simply rely on the allegations of his complaint to contest
a motion for summary Jjudgment, see Fed.R.Civ.P. 56(e); Coleman v.
Smith, 828 F.2d 714, 717 (11 Cir. 1987); nor can he rely on self-
serving statements that amount to mere repetition of allegations of

the complaint which are not otherwise supported in the record, and
under those circumstances are nct sufficient to create a guestion
of material fact for determination by a jury. See Lujan v. Naticnal
Wildiife Federaticn, 4%7 U.S. 871, 888 (19%0) (“In ruling upon a
Rule 56 motion, ‘a district court must resolve any factual issue of

controversy in faver of the non-moving party’ only in the sense
that, where the facts specifically averred by that party contradict

le
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the facts specifically averred by the movant, the motion must be
denied. That 1is a world apart from ‘assuming’ that general
averments embrace the ‘specific facts’ needed to sustain the
complaint. As set forth above, Rule 56(e) provides that judgment
‘shall be entered’ against the nonmoving party unless affidavits or
other evidence ‘set forth specific facts showing that there is a
genuine issue for trial.’ The cobject of this provision is not to

replace conclusory allegations of the complaint or answer with

conclusory allegations of an affidavit.”) (citing Anderson v.
ILiberty Lobby, Inc., 477 U.8. 242, 249 (1986)); Coleman v. Smith,
828 F.2d 714, 717 (11 Cir. 1987) (“the party adverse to the movant
for summary Jjudgment cannot rest on his pleadings to present an
issue of fact [put must] respond with affidavits, depositions, or
ctherwise, in order to reflect that there are material facts which
must be presented to a Jjury for resolution”) (quoting ¥Yan T.
Junkins & ZAssoc. V. U.S. Industries, Inc., 736 F.2d 656, 658 (11
Cir. 1984})); Weeks v. Samsung Heavy Ind. Co., 126 F.3d 926, 939
(7th Cir. 1997) ("a plaintiff's own uncorrcborated testimony is

insufficient to defeat a moticon for summary judgment”); Edward E.
Gillen Co. v. City of Lake Forest, 3 F.3d 192, 196 (7 Cir. 1992)
{"a party seeking to avoild summary Jjudgment may not establish a

dispute of material fact with unsubstantiated assertions in its

factual summary or in affidavits”).

Under the circumstances it is apparent that on the claim of
endangerment based on events in May 2008, the defendant Patarroyo

is entitled to summary dispositicn of the complaint in his favor.
III CONCLUSTON

It is therefore recommended that: 1) plaintiff’s claims for
injunctive relief be dismissed; and 2) the defendant Patarroyo’s
motion for summary judgment (DE#24) be granted in part as to the
claims that plaintiff Blue was subjected to retaliation and
endangerment in May 2008, and denied, in part, as to the claim that
plaintiff Blue was subjected to issuance c¢f a retaliatory prison

disciplinary report on December 21, 2007.
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Objections to this report may be filed with the District Judge

within fourteen days of receipt of a copy of the report.

CcC:

Dated: January 8™ , 2010.

Se

Joseph Blue, Pro
5101 N.W. 40th Street

Lauderdale Lakes

Kathleen Mary Savor,
Office of the Attorney General
110 SE 6th Street,

Fort Lauderdale,

Kelly Cverstreet

Ginger Lynne Barry,

Broad & Cassel

215 S Monroe Street,

P.0O. Drawer 1130
Tallahassee, FL

Ginger Lynne Barry,

Broad and Cassel
200 Grand Blvd,
Destin, FL 32550

, FL 33319

FL 33301

Jehnson,

4]
32302

Suite 205A

Esquire
10th Flocor
Esquire
Esguire

Suite 400

Esquire
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 08-22672-CIV-LENARD
MAGISTRATE JUDGE P. A. WHITE

JOSEPH BLUE,
Plaintiff,

V. : REPORT THAT CASE TS
READY FOR TRIAL

JUAN PATARROYO, et al.,

Defendants.

In this pro se civil rights action pursuant to 42 U.S.C.
§1983, a separate Report has been entered this date recommending,
for reasons stated therein, that the defendant Patarroye's motion
for summary Judgment (DE#Z4) be Granted, in part, and Denied, in
part. Patarroyo is the sole defendant remaining in the case.

The Report recommends, with regard to plaintiff Blue’s claims
cf retaliation and endangerment, which allegedly occurred in May
2008, that Patarroyo’s motion be granted, and that with regard to
Blue’s claim of retaliation in December 2007, that Patarroyo's
motion be denied.

The plaintiff and defendant have filed their unilateral
pretrial statements {DE#s 28 and 29, respectively}. The case is
otherwise now at issue; and the parties have not consented to trial
before a Magistrate Judge pursuant to 28 U.S$5.C. §&36(c). The
undersigned respecifully recommends that this case be placed on the
trial calendar of the District Judge.

Dated: January 8%, 2010. ﬂ;;égzii?{;j?“

UNITED STATES MAGISTRATE JUDGE

cc: The Honorable Joan A. Lenard,
United States District Judge

Joseph Blue, Pro Se
5101 N.W. 40th Street
Lauderdale Lakes, FL 33319

Counsel of Record
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 08-22672-CIV-LENARD/WHITE

JOSEFH BLUE,
Plaintiff,
VS.
JUAN PATARROYO, et al.,
Defendants.

/

OMNIBUS ORDER ADOPTING AND MODIFYING REPORT AND
RECOMMENDATION (D.E. 33) AND ADOPTING REPORT THAT
CASE IS READY FOR TRIAL (D.E. 34)

THIS CAUSE is before the Court on the Report and Recommendation of U.S.
Magistrate Judge Patrick A. White (“Report,” D.E. 33), issued on January 8, 2010, and on
the Report That Case Is Ready For Trial, also issued by Magistrate Judge White on
January 8, 2010. In his Report, Magistrate Judge White recommends that Plaintiff’s
claims for injunctive relief be dismissed and Defendant Patarroyo’s Motion for Summary
Judgment (D.E. 24) be granted in part as to the claim that Plaintiff was subjected to
retaliation and endangerment in May 2008, and denied in part as to the claim that Plaintiff
was subjected to the issuance of a retaliatory prison report on December 21, 2007. To
date, no objections to the Report have been filed. Failure to timely file objections shall
bar parties from attacking on appeal the factual findings contained in the report. See
Resolution Trust Corp. v. Hallmark Builders, Inc., 996 F.2d 1144, 1149 (11th Cir. 1993).

Therefore, after an independent review of the Report and record, it is hereby ORDERED
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AND ADJUDGED that:

I. The Report of the Magistrate Judge (D.E. 33), issued on January 8, 2010, is
ADOPTED.

2. Plaintiff’s claim for injunctive relief (D.E. 1) is DISMISSED.

3. Defendant Patarroyo’s Motion for Summary Judgment (D.E. 24) is
GRANTED in part and DENIED in part as described in this Order.

4. Plaintiff’s claim for punitive damages is STRICKEN as he does not allege
nor make a showing of physical injury. See 42 U.S.C. § 1997(e); Frazier v.
MecDonough, 264 Fed. Appx. 812, 815 (11th Cir. 2008).

4, The Report That Case Is Ready For Trial (D.E. 34), issued on January &,
2010, is ADOPTED.

5. This case shall be placed on the trial calendar of this Court.

DONE AND ORDERED in Chambers at Miami, Florida, this 16th day of

February, 2010.

s ; i . }/ma/wﬁ__mm__w_
/  JOAN A. LENARD— ‘
UNITED STATES DISTRICT JUDGE
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