UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 99-MDL-1317-SEITZ/KLEIN

IN RE: TERAZOSIN HYDROCHLORIDE
ANTITRUST LITIGATION
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(O 'Neal v. Abbott Laboratories, et. al., Case
No. 00-J-1504-S (N.DD. Ala.)

Grund v. Abbott Laboratories, et. al., Casce
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Blue Cross and Blue Shicld of Alubama, Inc.
v Abbott Laboratories, of. al., Case No. 00-
1303-CIV-Lenard (S.D. Fla.)

Bernstein v, Abbatt Laboratories, et al.,
Case No. 2-00-C'V-72974 (1.1). Mich)

Bluc Cross and Blue Shield of Michigan v
Abbott Laboratories, ot al., Case No. S:01-
CV-95 (W.D. Mich.)

ORDER GRANTING INDIRECT PURCHASER PLAINTIFES®
MOTIONS FOR CLASS CERTIFICATION OF STATE-WIDE CI.ASSES

THIS CAUSE is before the Court upon the Indirecet Purchaser Plaintiffs® (*IPPs”) Motions
for Class Certification of a State-Wide Class of End-Payers in: Alabama [DE-453], California [DE-




452], the District of Columbia [DE-451], Florida [DE-450], Illinois [DE-464], Kansas [ DE-463],
Maine [DE-462], Michigan [DE-461], Minnesota [ DE-460], Mississippi [DE-459], Nevada [DE-
458], New Jersey [DE-457], New Mexico [DE-455], New York [DE-456], North Carolina [ DE-454],
North Dakota [DE-465], South Dakota [DE-466], West Virginia [DE-467], and Wisconsin [DE-
468]. Upon review of the Motions and supporting memoranda, the Defendants’ joint opposition,
Indirect Purchaser Plaintiffs’ Reply, the parties’ supplemental briefings, and oral argument, the Court
will GRANT the Indirect Purchasers’ Motions for Class Certification of a State-Wide Class of End
Paycrs with the exception of the Motion for Class Certification in the District of Columbia[DE-451],
which is DENIED, and the Motion for Class Certification in New Jersey [DE-457], which is
DENIED AS MOOT.!

I Factual Background

This case anises from Indirect Purchaser Plaintiffs’ asscrtion of antitrust injury and unjust

enrichment in nineteen states, based on the allegedly anti-competitive conduct of Defendants Abbott
Laboratories (“Abbott”), Geneva Pharmaccuticals, Inc. (“Geneva”), and Zenith Goldline
Pharmaccuticals, Inc. (“Zcnith™)*. Since 1987, Abbott has been cxclusively manufacturing and
markcting the chemical compound terazosin hydrochloride under the brand name “Hytrin,” a drug
used for the treatment of hypertension and enlarged prostate. Both Geneva and Zenith are generic

drug manufacturers that developed generie versions of Hytrin for sale in the United States. Indirect

' On Scptember 1, 2002, this Court assucd an Order Granting In Part and Denying In Part Delendants’
Motion to Disnuss Certann State Counts of the Indirect Purchaser Plantifts” Third Amended Coordmated Complaimt
(D 873] In that Order, this Court distssed with prejudice the cliums of the New Jersey mdirect purchasers. 1. at
p- 7. Accordingly, the moton to certify a class of indirect purchasers i New Jersey, which was filed a year before
the Court’s disnussal of thew clams, must be demed as moot.

g Zemth, now known as Ivax Pharmaceuticals, Inc., entered mnto a settlement with Indirect Purchaser
Plamtffs in 2002, The Scettlement Agreement was prehnunanly approved by this Court on August 23, 2002 [DE.
RAS] Following a tmrness hearing, the Court finally apptoved the settlement and entered final judgment as to Ivax
on December 19, 2002 [DE-913.

to




Purchaser Plaintiffs assert that two 1998 agreements, one between Abbott and Geneva and another
between Abbott and Zenith, violated the laws of the various states and resulted in delayed domestic
competition for the sale of terazosin hydrocholoride. Indirect Purchaser Plaintiffs further allege that
Abbott unlawfully extended its monopoly power over the market for terazosin hydrochloride by
misusing its Hytrin patents, ignoring certain rcgulations issucd by the Food and Drug Administration
(“FDA™), and cngaging in baselcss patent litigation against Geneva and Zenith. The relevant facts
of the case, which firmly situatc this case in the complex intersection of antitrust and patent law, are
as follows:

A. The Regulatory Framework and Abbott’s Patent Litigation

Under federal law, FDA approval is required before a company may begin selling a new drug
in interstate commerce in the United Statcs.® Applications for FDA approval can be filed as cither
ncw drug applications (“NDA™) or abbreviated ncw drug applications (“ANDA"). If FDA approval
1s granted pursuant to an NDA, the drug manufacturer is issucd a new patent which allows the patent
owner to exclude others from making, using, or sclling the drug in the United States for the duration
of the patent. Upon approval by the FDA, information regarding any claimed patents arc listed in
a publication known as the Orange Book.

As a patent nears expiration, generic manufacturers often seek to market the generic version
ol brand namce drugs that the FDA previously approved as an NDA. [n that case, the Drug Price
Competition and Patent Term Restoration Atof 1984, 21 U.S.C. §355 (“the Hatch-Waxman Act”)
permitsthe generie drug manutacturersto seek expedited FDA approval by filing an ANDA pursuant

to 21 U.S.C.§355()). While the NDA applicant must submit safety and efficacy studics for cvery

I'he regulatory framework govermng FDA approval for drugs, and the sigmficance of the patent system,
ts more thoroughly explamed i the Eleventh Crreunt Court of Appeals® decision i Fallev Drug Co | etal | v
Geneva Pharm, Ine  ctal ) M4 F W 1294, 1296-1300 (11™ Car, 2003).
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proposed new drug, ANDA applicants may rely on the safety and efficacy data alrcady filed with the
FDA by the manufacturer of the equivalent brand name drug.

After a generic applicant has submitted its ANDA to the FDA, it must file a patent
certification with respect to each patent claiming the listed drug (or a method of using the listed
drug) of which the applicant is aware. In so doing, the applicant must certify that: (1) the patent
information has not been filed with the FDA; (2) the underlying patent is expired; (3) the patent will
cxpire, identifying the expiration date; or (4) the patent is invalid or will not be infringed by the
manufacture, use, or salc of the new drug. If the applicant certifies cither that the patent information
has not been filed or that the patent 1s expired, the FDA approval of the ANDA can proceed
immediately. If the patent has not yet expired, the ANDA will not be approved until after the
cxpiration date of the rclevant patent. However, if the certification falls into the fourth category
(known as a “paragraph IV certification”), the applicant must notify the patent holder, who then has
the statutory right to bring suit for patent infringement, which will automatically delay approval of
thc ANDA for a period of thirty months.

Abbott holds a number of patents permitting it to manufacture and market drugs containing
the chemical compound terazosin hydrochloride. Specifically, between 1977 and 1996, the United
States Patent and Trademark Office (“the PTO™) issued Abbott seven different patents covering
vartous terazosin formulations. According to Indirect Purchaser Plaintiffs, prior to March 1995, only
three of Abbott’s patents refating to Hytrin had been submitted to the FDA for listing in the Orange
Book. Indircet Purchaser Plintiffs contend that Abbott's other claimed patents are mvalid “add-on™
patents.  Add-on patents, as Indirect Purchaser Plaintiffs expliin, are those that are improperly
obtained and listed in the Orange Book with expiration dates long afler the expiration date of the

patent for the active ingredient. The purposce of listing such an “add-on™ patent on the eve of an



anticipated ANDA application, as Indirect Purchaser Plaintiffs’ allege Abbott did, is to be able to
initiate a patent infringement suit against the ANDA applicant and to trigger the automatic thirty-
month stay under the Hatch-Waxman Act. It can, therefore, be used as a blockade by the brand-
name drug manufacturer to delay generic competition.

Because of Hytrin’s success in the pharmaccutical market,? in the carly 1990s, scveral generic
drug makers including Geneva and Zenith began taking steps to develop gencric versions of Hytrin
that contained the same active chemical components but different inactive ingredients. For instance,
between 1993 and 1996, Geneva filed four ANDASs based on Abbott’s NDA for Hytrin, cach time
making paragraph IV certifications. In Scptember 1994, Abbott cxercised its statutory right to suc
Geneva for patent infringement and initiated several actions against Geneva in the United States
District Court for the Northern District of Illinois. The cnsuing litigation, as alleged by Indirect
Purchaser Plaintiffs, delayed Geneva’s efforts to market its own generic drug for an indefinite period
of time pending resolution of the partics’ ongoing patent disputes.  Abbott also instituted legal
actions against Zenith in 1994 and 1995, afler it lcarned that Zenith had filed an ANDA for a
terazosin hydrochloride drug. Therefore, from 1994 onwards, Abbott found itsclf involved in
concurrent disputes with both Geneva and Zenith, as well as other generic manufacturers, over the
validity of its Hytrin patents while Geneva and Zenith competed with cach other to bring the first
generic terazosin hydrochlortde drug to market.

B. The Abbott-Zenith and Abbott-Geneva Agreements

In late March and carly April 1998, Abbott cntered into separate confidential scttlement

agreements with Zenith and Geneva, its two ficreest potential competitors, to resolve the ongoing

4 . . .

Hytn proved to be a highly profitable drug for Abbot, gencrating $481 mulhion in sales for Abbott in
1998 alone. This figure constituted approxinately 20% ot Abbott's net sales of pharmaccutical products that year,
and made Hytnin the 33" best selling preseniption drug m the Umited States by dollar volume.
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patent litigation. Under the Abbott-Zenith agreement, entered intoon March 31, 1998, Zenith agreed
to accept $3 million to join Abbott in dismissing the pending actions between the two parties, as well
as an additional $6 million per quarter to “not sell, offer for sale, donate, or otherwise commercially
distribute in the United States any Terazosin Hydrochloride Product.” Zenith also obtained Abbott’s
permission to market such products once generic competition began. Similarly, pursuant to the April
1, 1998 Abbott-Geneva agreecment, Geneva agreed to accept Abbott’s payment of $4.5 million per
month to refrain from sclling any generic terazosin hydrochloride drug, including a terazosin capsule
for which Geneva had obtained FDA approval in March 1998, until the carlicr of: (1) the datc on
which another drug maker sold a gencric version of Hytrin in the United States; or (2) the date on
which Geneva received a final, unappealable judgment that its proposed generic tablet did not
infringe Abbott’s patents.

As a result of these agreements, Abbott exclusively sold the only terazosin hydrochloride
drug avatlable in the United Statcs until August 1999. The Abbott-Zenith and Abbott-Geneva
agreements terminated on August 13, 1999, inresponsc to a Federal Trade Commission investigation
of the agrcements which resulted in a consent scttlement. On August 13, 1999, Geneva began to
market its terazosin capsules, the first generic terazosin hydrochloride drug in the United States.
Other generies, such as Mylan’s terazosin capsule introduced in February 2000, soon followed.
While Abbott raised its average wholesale price for Hytrin capsules by 11.8% in the nine months
following Geneva's entry into the market, Geneva's capsules were sold ata price approximately 46%
lower than Hytrin. Further generic penetration into the market caused the generic average wholesale
price to drop even further to less than 16% of Abbott’s Hytrin price by April 2000.

1. The Indirect Purchaser Plaintiffs® Class Certification Motions

As asserted i their Fourth Amended Complaint, Indirect Purchascer Plaintiffs seck damages




from Defendants based on antitrust® and unjustenrichment theories. Specifically, Indirect Purchaser
Plaintiffs allege that the Abbott-Zenith and Abbott-Geneva agreements evidence a conspiracy to
restrain trade in violation of the various state statutes.® Indirect Purchaser Plaintiffs also allege that
Abbott’s conduct in filing “add-on” patents, pursuing frivolous patent litigation, and entering into
anti-competitive agrcements with their primary generic competitors delayed generic entry in the
market, and served to extend Abbott’s monopoly over the domestic market for terazosin
hydrochloride. Finally, Indirect Purchascr Plaintiffs contend that the delayed generic entry into the
market resulted in Defendants being unjustly enriched, in that: (a) Abbott derived excess profits from
the overcharges that Hytrin purchascrs paid during the period of generic foreclosure; and (b) Geneva
was paid substantial amounts to delay marketing its generic terazosin capsule under the Abbott-
Geneva agreement of April 1998,

On September 4, 2001, Indirect Purchascr Plaintiffs moved for certification of ninctcen state-
wide classes of “‘end-payers” in Alabama, the District of Columbia, California, Florida, Illinois,
Kansas, Maine, Michigan, Minnesota, Mississippi, Nevada, New Jersey, New Mexico, New York,
North Carolina, North Dakota, South Dakota, West Virginia, and Wisconsin | DE-450 through 468].

Indircct Purchaser Plaintiffs define “end -payers™ as those consumers and third-party paycrs’ who

' Under Umited States Supreme Court precedent, indireet purchasers do not have standing to seck damages
under the federal antitrust law. See Hanover Shoe v United Shoe Machinery Corp . 302 US, 381 (196K): see also
Hhnows Brick Coov Hllnors, 431 U.8.720 (1977). However, m the mstant case, cach proposed mdirect purchaser
state class s proceedug under an o Brick repealen statute, or under unfanr trade practices legistation,

O .
As will be addiessed i section 11O below, the vanous state statutes under which Indirect Purchaser
Plamnfts are proceeding require the same clements for claims of monopolization and restraint of trade as the federal
antitrust laws,

Thard-party payers, sometiunes reterred to here as TPPs, can be further categonized mto: (1) tradiional
msurers, such as proposed class representatives Cobalt, Blue Cross Blue Shield of Michigan, and Blue Cross/Blue
Shicld of Alabama, and (2) self-funded employer health benefit plans (“SEFPs™) that act as msurers for their own
cmployees.
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bore the economic risk for purchases of terazosin. Invoking the interest of judicial economy, Indirect
Purchaser Plaintiffs have moved to certify the following class:

All persons and entities who or which have at any time from October 15, 1995 to
June 30, 2002° paid all or part of the purchase price of Hytrin or its AB-rated generic
bioequivalents other than for resale, in [state] or via mail for residents of [state].
Excluded from the Class are the Defendants, their officers and directors, their direct
and indirect parent and subsidiary corporations and their officers and dircctors;
government entities; entities that purchased Hytrin and its generic bioequivalents for
resale, to the extent of such purchases for resale; dircct purchasers of Hytrin and its
generic biocquivalents from Defendants, to the extent of such direct purchases; and
indirect purchasers who suffered no cconomic injury as a rcsult of Defendants’
allegedly unlawful conduct.’

See IPPs’ Response to Defs.” Submission Regarding Altermative Indirect Purchaser Class
Definitions, filed on March 2, 2004 [DE-1085] at p. 2. As Indirect Purchaser Plaintiffs bear the
burden of satisfying the requirements for a class action under Fed. R. Civ. P. 23, see Gilchrist v.
Bolger, 733 F. 2d 1551, 1556 (11 Cir. 1984), the Court will address those provisions in turn.
III.  Discussion

A Standing

It is well-scttled in the Elcventh Circuit that prior to the certification of a class, and before
undertaking any of the analysis under Rule 23, the district court must determine that at Icast onc

named class representative has Article I standing to raise cach class claim. Wolf Prado-Steiman

| S . . . . .
I'he Court notes that this proposed class definition represents a shight modification of the onginal

definttion suggested by the Indirect Purchaser Plaintiffs. Specifically. the curient proposal provides a June 30, 2002
end date for the class period. When asked about the sigmificance of this date at the March 12, 2004 oral argument,
Indiect Purchaser Plambfts sesponded that it does not have any patticular sipmificance, but that o represents a
teasonable ending date for the cluss period. While some residual damages may have continued to accrue after that
date, Inducct Purchaser Plambfts believe that prices had stabihized by then. Defendants have not asserted any
patticular opposition to the June 30, 2002 date.

" The clear exclusion of “inditect purchasers who suffered no ccononne injury as a result of Defendants’
allegedly unlawful conduct™ also represents a modification of the onigmal class defimtion. As will be more tully
discussed below, this excluston clnminates some of the potentral confhicts that may anse in the context of the Rule
23a)4) analysis.
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v. Bush, 221 F.3d 1266, 1279 (11% Cir. 2000); see also Griffin v. Dugger, 823 F.2d 1476, 1482 (1 1
Cir. 1987) (“[A]ny analysis of class certification must begin with the issue of standing.”). Indeed,
““[o]nly after the court determines the issues for which the named plaintiffs have standing should it
address the question whether the named plaintiffs have representative capacity, as defined by Rule
23(a), to asscrt the rights of others.” Griffin, 823 F.2d at 1482.

Under the principles of standing, “a plaintiff must allege and show that he personally suffered
injury.” Id. (see Payne v. Travenol Lab., Inc., 565 F. 2d 895. 898 (5" Cir.) (“To mect the
requirement for standing under Article 111, a plaintiff must cstablish either that the asserted injury
was in fact the conscquence of the defendant’s action or that the prospective relief will remove the
harm.”) (citation omitted), cert. denied, 439 US. 835 (1979)). Thus, to satisfy this requircment, the
Court must determine that the class representative is “part of the class and possess[es] the same
intcrest and suffer[ed] the same injury as the class members.” Prado-Steiman, 221 F. 3d at 1279
(citing Gen. Tel. Co. of Southwest v. Falcon, 457 U.S. 147, 156 (1982)). Ordinarily, it is not
sufficicnt that a named plaintiff can establish a casc or controversy between himsclf and the
defendant by virtue of having standing as to one of many claims he wishes to asscrt. Rather, “cach
claim must be analyzed separately, and a claim cannot be asscrted on behalfof a class unless at lcast
one named plaintiff has suffered the injury that gives rise to that claim ™" Prado-Steiman, 221 F.3d
at 1280 (citing Griffin, 823 1.2d at 1483).

The classes proposed by Indireet Purchaser Plaintiffs include both third-party paycrs and

o Although the Eleventh Crreutt instructs that cach claim must be analyzed sepinately for standing
purposes, in this case, the interwoven facts that give rise to both Plaintitts” antitrust and unjust ennichment claims
mndicate that any class representative who has Article T standing for one ¢laim will necessanly have standing for the
other. See IPPs” Mot at p. 45 (“The same operative tacts which form the basis of cach of the state Classes’ clamms
based upon antitrust theortes form the basis of the Classes® claims for umust ennichment ™). Indecd, i then
arguments on standing and typicality, Defendants have farled to distinguish between the antitrust and unjust
ennchment clams,
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individual consumers. As will be addressed more fully in connection with the Court’s Rule 23
analysis, Defendants object to the inclusion of both types of purported end-payers in the same class,
contending that the claims of insurance companies are atypical of the individual consumers’ claims
and that antagonistic interests exist between the two groups. See Section 111.B.4(a)."" While these
arguments were raised as challenges to typicality and adequacy of representation, and not as part of
an Article 1l standing analysis, the Court recognizes that the issucs of standing and typicality are
closcly aligned. See Prado-Steiman, 221 F. 3d at 1279 (stating that “‘it should be obvious that there
cannot be adcquate typicality between a class and a named representative unless the named
representative has individual standing to raisc the legal claims of the class™). Asdiscussed in Section
111.B.4(a) below, Indirect Purchaser Plaintiffs have demonstrated the requisite nexus between the
claims of the third-party payers and the individual consumers, and the Court has concluded that no
conflicts exist betwcen the two types of end payers that would preclude class certification. With
these principles in mind, the Court asscsses each proposed class to determine whether at Icast one
named class representative, whether a third-party payer or an individual consumer, has Article 1
standing to raisc the classes’ claims of antitrust violations and unjust cnrichment.
1. Named Third-Party Payer Class Representatives
a. Cobalt

As an initial matter, the Court notes that in an Order dated Scptember 1, 2002, this Court
concluded that Cobalt (formerly known as United Wisconsin Scrvices, Inc. or “UWSI”) had Article
HI standing to assert the class claims in the states atissue. [DE-873). Specifically, the Court held

that “[d]espite Defendants” arguments to the contrary, UWSTis not limited to pursuing a claim under

" . } .
Because many of the clements relevant to class certification overlap with one another, the Court will

often crass-reference other sections i this Order. For the convemence of the parties, the Court has appended 1o the
end of this Order an index hsting the pages on which cach subsection begmns,
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the laws of Wisconsin only.” /d. at p. 6. This ruling was made in the context of Defendants’ Motion
to Dismiss Certain State Counts of the Indirect Purchaser Plaintiffs’ Third Amended Coordinated
Complaint. However, it is worth noting that with respect to standing requirements in general, the
required showing depends on the stage of the litigation at which the standing issue is being decided.
See Lujan v. Defenders of Wildlife, 504 U.S. 555, 562 (1992). Because this case has proceeded far
beyond the pleading stage, the Court must now look beyond the allegations of the complaint and
asscss whether record evidence supports a finding that Cobalt has Article 11l standing. /d.

Cobalt purports to be a named class represcentative in fiftcen states  California, Florida,
Ilinots, Kansas, Michigan, Minncsota, Mississippi, Nevada, New Mexico, New York, North
Carolina, North Dakota, South Dakota, West Virginia, and Wisconsin. The record evidence reflects
that during the class period, Cobalt reimbursed the following number of Hytrin and terazosin
prescriptions in each state: 274 in California; 1,518 in Florida; 648 in [llinois; 95 in Kansas; 369 in
Minncsota; 28 in Mississippi; 137 in Nevada; 22 in New Mexico; 29 in New York; 342 in North
Carolina; 3 in North Dakota; 23 in South Dakota; 47 in West Virginia;'? and 79,429 in Wisconsin.
See Defs.” Opp’n, at Ex. 44, There is no record cvidence reflecting whether Cobalt made any
purchascs (or reimbursced any purchases) of Hytrin and/or gencric terazosin in Michigan.

Defendants do not dispute that Cobalt, a Wisconsin corporation whose principal place of

business s in Wisconsin, may serve as a named class representative in Wisconsin. See Defs.” Opp'n,

" Defendants, i a footnote devord of any citattons, also challenge Cobalt's standing in South Dakota and
West Virgimsa, Speafically, Defendants argue that becausce those states' monopohization clanms rest on allegations
regarding Abbott’s uniateral conduct between 1995 and 1998, and Cobalt made no purchases in those states during
that tme period, Cobalt facks standing cither indivadually or as a iepresentative of the class. See Dels " Opp'n, at p.
STon 26, Defendants have fatled to provide any support for this argument. As will be discussed in more detail
under the typicality requirement, there 1s no requirement under Rule 23 that the claiims of the named class
representatives be identical i substance or scope to those of the class members, etther for standing o1 for typeahity
purposes See Secton HER.3 below. Therefore, the mere fact that Cobalt’s reimbutsements were not made during
the same e penod as the class™ allegations does not defeat Cobalt’s standing i those states.
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at p. 51; see also Compl. at § 13. Defendants do assert, however, that Cobalt lacks standing in any
state other than Wisconsin. /d. at 50-53. Specifically, applying the “most significant relationship™
test, Defendants conclude that any injury suffered by Cobalt occurred in Wisconsin, thereby making
Cobalt’s claims subject to Wisconsin law. /d. In support of this argument, Defendants point out
that: (1) Cobalt is a Wisconsin corporation with its principal place of business in Wisconsin; (2) the
vast majority of Cobalt’s claims arc based on transactions that occurred in Wisconsin; and (3) the
rcimbursements giving rise to Cobalt’s claims in the various states are based on transactions that
occurred in Wisconsin. /d. atp. 51.

While Defendants’ claim is premised on the notion that the state of purchase is the state
where Cobalt reimburses the claims, Defendants have failed to provide any support for this
argument. Indced, other courts have recognized the propricty of basing class eligibility on the state
where the paticent resides, as opposed to the state where the pharmacy or insurance company is
located. See generally In re Cardizem,200 F.R.D. 297 (E.D. Mich. 2001); see also In re Lorazepam
& Clorazepate Antitrust Litig., 205 F.R.D. 369, 396 (D.D.C. 2002) (holding that “*thc plaintiffs’
choice to base class cligibility upon the [third-party payer] class members’ plan members’ states of
residence [is| fair and reasonable becausce it generally comports with the purposcs of the states’
antitrust laws.™)."" Accordingly, the Court concludes that Cobalt has standing to assert the claims
of the class members in California, Florida, Hlinois, Kansas, Minnesota, Mississippi, Nevada, New
Mcxico, North Carolina, North Dakota, South Dakota, West Virginia, and Wisconsin,

As for Michigan, because Indireet Purchaser Plaintiffs have failed to proffer any evidence

" In the Lorazepam & Clorazepate Antitrust Ling case, the United States Distriet Court for the Distriet of
Columbia tecognized that basing class chigibility on, for instance, the location of the pharmacy where the
prescnption s filled or the state where the thid-parnty payer resides, would result in “anomalous situations™ i which
restdents of particular states could benefit from other state’s statutes although the legislature of their own states
mtended for no such protections. 2058 F.R.D. at 396-97,
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establishing that Cobalt reimbursed any claims in that state, Cobalt does not have standing to assert
the Michigan class’ antitrust and unjust enrichment claims. Cobalt also lacks standing to assert the
class claims in New York. As Defendants correctly argued, because the Donnelly Act’s /llinois
Brick repealer was effective on January 1, 1998 and is not retroactive, and because Cobalt’s sole pre-
1998 reimbursement in New York occurred in 1996, Cobalt is an inadequate class representative in
that state." However, as with Michigan, Cobalt’s exclusion as a class representative in New York
is not fatal to that state’s class certification motion, as another appropriate class representative exists.
See Scection LA 2(g).
b. Blue Cross/Blue Shield of Alabama and of Michigan

Bluc Cross/Bluc Shicld of Alabama (*Alabama Blue™) and Bluc Cross/Blue Shicld of
Michigan (“Michigan Bluc™) seek to serve as named class representatives in Alabama and Michigan,
respectively.”  Although there is no specific evidence in the record indicating the amount of
recimbursements these two third-party payers made in Alabama and Michigan, therc is a sufficient
basis for this Court to find that thcy have standing to pursuc the claims of the Alabama and Michigan
statc classes. First, the partics have engaged in cxtensive discovery regarding Alabama Blue and
Michigan Blue, and Defendants have not contested these third-party paycers’ standing in Alabama

and Michigan.  Sccond, Delendants’ own expert, Dr. Danicl Rubenfeld, has repeatedly made

e Although Indirect Purchaser Plaintfts’ did not dispute Defendants” interpretation of the Donnelly Act,

they did argue that “Defendants” ments-based statute of linntations arguments are umproperly raised i this class
certification motion.” However, the Eleventh Circuit has recogmized that “a class representative whose claim is time-
barted cannot assert the claam on behalf of the class.™ See Puscca v Ebsco Indus | Ine 273V E 3d 1341 (11" Cur,
2001) (citang Carter v West Publ’g Co (225 F3d 1258, 1267 (117 Cir, 20000 (reversig class certification because
the named plannt?, whose clann was tune-barred, lacked standing to assert the ¢lamm)). While the Court reaches no
ultiniate concluston on the ments of Defendants® statute of linutations agument, it appears, based on the imformation
presently before the Court, that Cobalt’s New York clamis cannot proceed,

" On March 2, 2004, Alabama Blue and Michigan Blue moved the Court for petnussion to be jomned as
natmed class representatives inall of the other proposed state classes [DE-1086]. The Court demed their motion as
untimely.
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reference to the data regarding Alabama Blue and Michigan Blue’s reimbursements in those states,
and has conducted his own regression analyses using such data. See Defs.” Opp’n, at Exs. 42-43.
Accordingly, there is a sufficient basis for the Court to conclude that these third-party payers have
standing to assert their antitrust and unjust enrichment claims.'®
2. Named Consumer Representatives
a. Alabama

Class representative Willie O’Neal purchased Hytrin and generic terazosin hydrochloride
from pharmacies in Alabama during the period of 1997-2001. See IPPs’ Pre-Argument Submission
on Class Certification, Ex. G5, Tab 1. Mr. O’ Ncal paid cash out-of-pocket for all of his prescription
drug purchases during that period, and paid a lower price for gencric terazosin than for Hytrin. /d.
Mr. O’Ncal testificd that he switched to generic terazosin as soon as his pharmacist informed him
that a generic had become available. /d. at 29,33. Because Mr. O’Neal paid more for Hytrin during
the period of alleged genceric foreclosure, and later switched to the generic, he has the same interest
and has alleged facts sufficient to indicate that he suffered the same injury as the purported class.

b. California

As to the named consumer class representatives, the record indicates that Victor Scafani and
William Mcdnick both purchasced Hytrin and generic terazosin hydrochloride from pharmacics in
Caltfornia during the periods of 1998-2000 and 1996-2002, respectively. Sce Ex. G, at Tabs 2-3.
Mr. Scafam’s purchase records indicate that he incurred a $15 co-payment for Hytrin, but paid only
a $10 co-payment for generie terazosin hydrochloride once it became available. /d.at'Tab 2. As for

Mr. Mednick, pursuant to the terms of his health insurance benefit plan, his co-payments for

16 4 ,
" the record evidence ultimately reveals that Alabama Blue and’or Michigan Blue do not have standing

1o assert these claims, the Court may, under Fed. RCCwe POIYeCC), amend its Order at any time betore final
judgment.
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purchases of Hytrin ranged from$10to $15, while his co-payments for purchases of the generic drug
ranged from $5 or $9 during the relevant period. /d. at Tab 3. Both Mr. Scafani and Mr. Mednick,
therefore, have the same interest and have alleged facts sufficient to indicate that they suffered the
same injury as the purported class.
c. District of Columbia

As to the proposcd District of Columbia class, the sole named class representative, Clarence
Reid, does not have Article Il standing. While Mr. Reid purchased Hytrin during part of the class
period, the record does not indicate that he suffered any injury from Decfendants’ alleged
anticompetitive conduct. See Ex. G, at Tab 4. Specifically, Mr. Reid’s deposition testimony
indicates that under his health insurance benefits plan, he initially incurred a $15 co-payment for
Hytrin prescriptions, which subscquently incrcased to $40 when generic terazosin hydrochloride
became available. /d. Further, Mr. Reid testified that he never purchased the generic because as of
November 1999, shortly after the generic became available, he became asymptomatic and no longer
required medication for his prostate. /d. at pp. 42-43. There is also no indication that Mr. Reid
would have purchased the gencric had itbeen available carlicr.!” Consequently, absent any evidence
that he personally suffered an injury attributable to delayed gencric entry, Mr. Reid docs not have
standing to asscrt any of the claims raised by the District of Columbia class.'™ Because Mr, Reid is

(7 -
At the heanng held on March 12, 2004, Indirect Purchases Plaimtidts” counsel posited that evidence

exasts to support the conclusion that Mr. Rad wonldd have switched to the generic had ot been avanlable carlier.
However, Induect Purchaser Plantf?s” counsel admitted that any claun by Mr. Reud under the antitrast laws 1s too
speculitive, thereby conceedimg that Mr Resd does not have standing to assett any antitrust violations on behalf of the
cluss,

* o conceding that Mr. Rerd does not have standing to assert the antiteust violations on behalf of the class,
Induect Purchaser Planntls sugpested that Mr. Reid does have standing tor unjust enochment clans. However,
Indiect Purchaser Plantif1s have fnded to demonstrate (either in their submussions ot at osal argument) how Mr,
Reud, who dud not pay any overcharge of suffet any cconomie damage, has standing to raise the clatms that
Detendants were unjustly ennched with excessive profits.
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the only named class representative, his lack of Article III standing is fatal to the purported District
of Columbia class’ certification motion.
d. Florida
As Indirect Purchaser Plaintiffs conceded at the March 12, 2004 hearing, the named
individual representative for the proposed Florida class, Antonio Lopez-Souto, does not have Article
[1T standing. Indeed, in his deposition testimony, Mr. Lopez-Souto admitted that the never gave any
thought to substituting generic terazosin hydrochloride for Hytrin. See Ex. G, at Tab 5, p. 14.
However, because Cobalt does have standing in Florida, the standing requirement is met.
c. Maine
Class representative David Grund purchased Hytrin and generic terazosin from a pharmacy
in Maine during the period of 1995-2001. See Ex. G, at Tab 6. Pursuant to his hcalth insurance
benefits plan, Mr. Grund made co-payments of $10, $20, or $30 during that time period for various
pill counts and dosages of terazosin hydrochloride. /d. Based on the record evidence, Mr. Grund
has standing to assert the claims of the purported class.
f. Michigan
(lass representative Martin Bemstein purchased Hytrin and generic terazosin from a
pharmacy in Michigan during the period of 1999-2001. [d. at Tab 7. Pursuant to his prescription
drug benefits coverage, Mr. Bernstein was initially charged a co-pay of $3, which subscquently
increased to $10, for cach prescription filled. /d. Mr. Bernstein doces not recall the specific
difference in his co-payment for brand name drugs versus the generie versions, but he does recall that
the generice cost him less. Id. Typical of the claims of other class members, Mr. Bernstein claims
that he was overcharged during the period preceding generic entry into the market. /d. at 43, Based

on the record evidence, Mr. Bernstein has standing to assert the claims of the purported class.
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g. New York

Class representatives Albert J. Meyer and Lloyd Latona both purchased Hytrin and generic
terazosin from pharmacies in New York, the former from 1998-2001 and the latter from 1994-2001.
Mr. Meyer paid cash for Hytrin until 1998, when his wife changed health insurance coverage. See
Ex. G, at Tab 8. Under the insurance plan, Mr. Meyer paid a $10 co-payment for Hytrin, until he
switched to generic terazosin in January 2000 and began paying a $5 co-payment. /d. at pp. 29-30.
Mr. Mcyer, therefore, has alleged the same injury as the class, and Indirect Purchaser Plaintiffs have
provided evidence that adequately supports his claim for purposes of the standing analysis. As to
Mr. Latona, while it is clear that he switched from Hytrin to genceric terazosin, Indirect Purchaser
Plaintiffs have not provided the Court with any record evidence to indicate that he actually paid less
for the generic than he did for the branded Hytrin. Based on the cvidence currently before the Court,
Mr. Latona, therefore, does not have Article Il standing.

h.  Wisconsin

C'lass representative Lavera Grosskrueger’s husband, Ewald Grosskrueger, was prescribed
Hytrin and generic terazosin hydrochloride during the period from 1998-2001. See Ex. G, at Tab 10.
The Grosskruegers paid cash out-of-pocket for those prescriptions, which were filled via mail order
by the American Association of Retired Persons Pharmacy and through two local pharmacics in
Wisconsin. Id. Because she paid a lower price for the generic than for branded Hytrin, Mrs.
Grosskrueger has standing to assert the claims of the Wisconsin class.

i Standing Analysis Conclusion

Based on the foregoing analysis, the Court finds that for all of the proposed classes, except

for the District of Columbia, at least one named plaintiff possesses the same interest and suffered

the same alleged injury as the class members. Prado-Steiman, 221 F.3d at 1279-80. As to the
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District of Columbia class, the Court concludes that class certification is inappropriate due to lack
of standing. The Court will therefore proceed to the Rule 23 analysis only as it relates to the
remaining seventeen proposed state classes.

B. Standards for Determining Class Certification Under Fed. R. Civ. P. 23

Once a court has considered whether the named class representatives have standing to assert
claims on behalf of the class, the analysis shifts to the requirements of Fed. R. Civ. P. 23. The
burden of proof to cstablish the propricty of class certification rests with the advocate of the class

here, the Indirect Purchaser Plaintiffs. See Jones v. Diamond, 519 F.2d 1090, 1099 (5* Cir.

1975)"; see also Heaven v. Trust Co. Bank, 118 F.3d 735, 737 (11" Cir. 1997). As the Eleventh
Circuit instructs, the district court retains broad discretion in determining whether an action should
be certified as a class action, and its dccision, based upon the particular facts of the case, should not
be overturned absent a showing of abuse of discrction. See Andrews v. Am. Tel. & Tel. Co., 95 F.
3d 1014, 1022 (11™ Cir. 1996) (**Assuming that the district court properly excrcised its discretion
within the paramecters of the criteria of Rule 23, the court’s determination should stand.”).
Nonctheless, the Court must conduct a “rigorous analysis™ into whether the prerequisites of Rule 23
arc met before certifying a class. Jones v. Firestone Tire and Rubber Co., Inc., 977 F.2d 527, 534
(11" Cir. 1992) (citing General Tel. Co. v, Faleon, 457 U1.S. 147, 161 (1982)).

“A class action may be maintained only when it satisfics all of the requirements of Fed. R.
Civ. P. 23 (a) and at lcast onc of the alternative requirements of Rule 23(b)." Rutstcin v. Avis Rent-
A-CarSys., Ine. 211 F.3d 1228, 1233 (1M Cir. 2000) (citing Jackson v. Motel 6 Multipurpose, Inc.,

130 1. 3d 999, 1005 (11" Cir. 1997)). Pursuant to Rule 23(a). a class may be certified only if: (1)

" In Bonner v Cuy of Prichard, 661 F.2d 1206, 1200 (11" Cu. 1981) (en banc), the Eleventh Crreunt
Coutt of Appeals adopted as binding precedent all decisions of the former Fifth Cucat handed down pror to
October 1, 1981,
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the class is so numerous that joinder of all members would be impracticable; (2) there are questions
of law or fact common to the class; (3) the claims or defenses of the representative parties are typical
of the claims or defenses of the class; and (4) the representative parties will fairly and adequately
protect the interests of the class. Fed. R. Civ.P. 23(a). These four prerequisites of Rule 23(a) are
commonly referred to as “numerosity, commonality, typicality, and adequacy of representation, and
they are designed to limit class claims to those fairly encompassed by the named plaintiffs’
individual claims.” Prado-Steiman v. Bush,221 F. 3d 1266, 1278 (11" Cir. 2000). Reviewing cach
of these requirements in turn, the Court finds that Indirect Purchaser Plaintiffs have met their burden
under Rule 23(a).
1. Numerosity

Fed. R. Civ. P. 23(a)(1) requires that the class be “so numerous that joinder of all members
is impracticable.” Defendants do not dispute that the proposed classcs, as defined, satisfy the
numcrosity requirement. See Defs.” Opp’n, at p. 13, n. 6. Noncthcless, despite Defendants’
conccssion on this clement, the Court “has the responsibility of conducting its own inquiry as to
whether the requirements of Rule 23 have been satisfied in a particular case.” See Valley Drug Co.,
ctal.v. Geneva Pharm., Inc., et al. . 350 F.3d 1181, 1188 (11" Cir. 2003) (citing Martinez-Mendoza
v. Champion Int’l Corp., 340 F.3d 1200, 1216 0. 37 (11" Cir. 2003)).

Tomeet the numerosity requirement, Indirect Purchaser Plaintiffs need not establish the exact
stze of the proposed class or identify all of the class members, but rather must demonstrate that the
numberis sufficiently large so as to make joinder impracticable. See Kilgo v, Boswman Transp., Inc.,
789 IF.2d 859, 878 (11™ Cir. 1986). Impracticability, howcver, does not mean impossibility. The
numerosity requirement is met when it would be inconvenient or difficult to join all of the class

members, and may be satisfied with as few as 25-30 class members. In re NASDAQ Market-Makers
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Antitrust Litig., 169 F.R.D. 493,508 (S.D.N.Y.1996); see ulso Kreuzfeld A.G. v. Carnehammar, 138
F.R.D. 594, 599 (S. D. Fla. 1991) (Paine, J.). While the size of the class is a highly relevant
consideration, courts must take into account a number of other factors under Fed. R. Civ. P. 23(a)(1),
including “the geographic diversity of the class members, the nature of the action, the size of each
plaintiffs claim, judicial cconomy and the inconvenience of trying individual lawsuits, and the
ability of the individual class members to institute individual lawsuits.” Walco Inv., Inc., v. Thenen,
168 F.R.D. 315, 324 (S.D. Fla. 1996) (Moreno, J.).

Considering these scveral factors, the Court finds that the Indirect Purchaser Plaintiffs have
met their burden of establishing that the proposed classes are “so numerous that joinder of all
members is impracticable.” In the Fourth Amended Complaint, Plaintiffs allege that between
October 1995 and August 1999, Hytrin was the highest-margin product of Abbott’s Pharmaccutical
Products Division, with total sales of Hytrin exceeding $1.75 billion. See Compl. at §10. Based on
thesc sales figures, and using IMS data,™ Indirect Purchaser Plaintiffs have posited that in cach of
the scventeen remaining classcs, the most conservative estimate of the number of class members
ranges from roughly 3,200 (North Dakota) to ncarly 150,000 (California).?’ Sece Supplemental
Mcasures of Class Damagces, attached to IPPs’ Pre-Argument Submission on Class Certification as
Ex. K. Adding together all seventeen classes, the conservative estimated number of class members

exceeds half a milhon end paycers. 1d.

S0 ) - -
IMS monttors prescriptions, compiling data by product and by disttibution channel for a number of

customers, including pharmaccutical compames. As Inducct Purchaser Plamtfts noted at the March 12, 2004 oral
atgument, Abbottiiselt also rebied on IMS data to predict the mpact that generie entry would have on the market.
Abbott has not disputed ths,

' As observed by several courts and commentators, once the good faith estumate of the class size reaches
the thousands, the jomder impracticabilsty test s satisfied and the analysis focuses on the “nunageability and
supenionty of the proposed class action relative to other means for fan adjudication of the conttoversy.” See 1 Alba
Conte & Herbert Newberg, Newwherg on Clasy Acnions §3:5 (4th ed. 2002). These 1ssues will be addressed later in
the Court’s analysis of Fed. R Crvl P2 3(hy3)
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It is undisputed that these thousands of members of the state Classes are geographically
dispersed across their jurisdictions and throughout the United States. Further, many ofthe individual
members of the state classes have claims that are far too small to justify bringing individual suits
against the corporate Defendants. For these reasons, joinder of all members of the prospective
classes would be highly impracticable. The Court therefore finds that the numerosity requirement
of Rule 23(a)(1) has been satisfied.

2. Commonality

Under Fed. R. Civ. P. 23(a)(2), class certification requires a showing that “there arc qucstions
of law or fact common to the class.” The threshold finding for commonality under this scction is
qualitative rather than quantitative. See 1 Alba Conte & Herbert Newberg, Newberg on Cluss
Actions §3:10 (4th cd. 2002). Consequently, Rule 23(a)(2) “docs not require that all the questions
of law and fact raised by the dispute be common.” See Cox v. American Cast Iron Pipe Co., 784 F.
2d 1546, 1557 (11" Cir. 1986). Instcad, courts in the Elcventh Circuit have held that “a single
common quecstion is sufficicnt to satisfy Rule 23(a)(2).” Powers v. Stuart-James Co., 707 F. Supp.
499, 502 (M.D. Fla. 1989). As with the numecrosity clement, Defendants do not dispute that this
requirement is met.”* Nonctheless, the Court has conducted its own inquiry into the Rule 23(a)(2)
requirement, and concludes that it has been satisfied.

Where the complaint alleges that the Defendants have engaged in a standardized course of
conduct that affects all class members, the commonality requirement will generally be met. See

Roper v, Consurve, Inc., 578 F.2d 1106, 1113 (5™ Cir. 1978). Specifically in the antitrust context,

* While Detendants do not contest that there are common queshions of law or fact sufticient to mecet the
Rule 23a)2) requirement, they do contend that the proposed classes cannot be cettificd because those common
isues do not predomnate over questions affecung only individual class members. This argument, however, s
properly considered in the Rule 23(b)(3) analysis, and will be addiessed at that nme.
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courts in this Circuit have consistently held that allegations of price-fixing, monopolization, and
conspiracy by their very nature involve common questions of law or fact. /n re Carbon Dioxide
Antitrust Litig., 149 F.R.D. 229, 232 (M.D. Fla. 1993); see also In re Infunt Formula Antitrust Litig.,
No. MDL-878, 1992 WL 503465, at *3 (N.D. Fla. Jan. 13, 1992); see also State of Alubama v. Blue
Bird Body Co., 573 F. 2d 309, 319 (5™ Cir. 1978).

Indirect Purchaser Plaintiffs cite several common questions of law and fact that affect all
class members. See [PPs’ Mem. at pp. 8-9. Among them are: (1) whether, under common principles
of antitrust and unfair trade practice law, Defendants’ methods, practices and acts, including, but not
limited to, the Abbott-Zenith and Abbott-Geneva Agreements, violated the applicable laws of the
respective Indirect Purchaser States; (2) whether Defendants’ acts, contracts, combinations and
conspiracy restrained competition for the sale of Hytrin and its generic bioequivalents and prevented
or delayed introduction of any AB-rated generic version of Hytrin in the United States; (3) whether,
and thec amount by which, Defendants’ illegal, incquitablc and unfair trade practices have inflated
the prices paid by members of the classes for Hytrin and its generic bioequivalents over the amounts
they would have paid in a competitive market unaffected by Defendants’ illegal acts; and (4)
whether, under common principles of unjust enrichment, Defendants unjustly cnriched themsclves
to the detriment of Plaintifts and the classes, entitling Plaintiffs and the classes to disgorgement of
all benefits derived therefrom. 1d.

Because these, and many other, common questions of law and fact arce applicable to the
claims of all class members, the Court finds that the requirements of Rule 23(a)(2) have been
satisfied.

3. Typicality

Under the third prerequisite for class certification, the Court must assess whether the claims
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or defenses of the named representatives are typical of the claims or defenses of the class. Fed. R.
Civ. P. 23(a)(3).2 “A sufficient nexus is established if the claims or defenses of the class and the
class representative arise from the same event or pattern or practice and are based on the same legal
theory.” Kornberg v. Carnival Cruise Lines, Inc., 741 F. 2d 1332, 1337 (11" Cir. 1984); see also
In re Domestic Air Transp. Antitrust Litig., 137 F.R.D. 677, 698 (N.D. Ga. 1991). If the party
advancing the class can cstablish that the same unlawful conduct was directed at or affected both the
class representatives and the class itself, then “‘the typicality requirement is usually met irrespective

L]

of varying fact patterns which undcerlic the individual claims.” In re Managed Care Litig., 209
F.R.D. 678,682 (S.D. Fla. 2002) (Moreno, 1.) (citing Davis v. Southern Bell Tel. & Tel. Co., No. 89-
2839-CIV-NESBITT, 1993 WL 593999, at *4 (S.D. Fla. Dce. 23, 1993) (Nesbitt, J.); see also
Appleyard v. Walluce, 754 F. 2d 955, 958 (11™ Cir. 1985) (noting that “‘a strong similarity of legal
theories will satisfy the typicality requirement despite substantial factual differences”). “[A]ny
atypicality or conflict between the named Plaintiffs’ claims and those of the Class *must be clear and
must be such that the interests of the class are placed in significant jeopardy.’ /d. (citing Walco, 168
F.R.D at 320).

Indirect Purchaser Plaintiffs assert that they have met the typicality requirement by virtuc of
the fact that all of the members of the proposcd classes  consumers and third party payers alike
have been subjected to overcharges for their payments for Hytrin because of the Defendants” same
unlawful conduct. Sece IPPs’ Mem. at p. 10. Specifically, Indircct Purchaser Plaintiffs argue that

because “[a]ll of the claims of both the representative Plamtiffs and the Classes arise out of the same

L . . “
I'he Eleventh Cireuit has recogmized that *{1jn nuny ways, the commonahty and typicality requirements

of Rule 23a) overlap. Both requirements focus on whether a sofficient nexus oxists between the legal claims of the
named class representatives and those of mdividual class members to warrant class certfication. Traditionally,
commonahty refers to the group characteristes of the class as a whole and typreality refers to the individual
chatactensties of the named plaintft in relation to the class.™ Prado Steonan, 221 F. 3d at 1278-79 (internal
citations omitted).
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conduct of Defendants and are based on the same related antitrust theories of monopolization and
conspiracy in restraint of trade,” the claims of the class representatives are typical of those of the
class members. /d. Further, Indirect Purchaser Plaintiffs emphasize that despite some variation in
the manner in which the overcharge was paid (for instance, in some cases either the consumer or the
third party payer paid the entire amount of the prescription, while at other times, the consumer paid
a portion and the third-party payer paid the remainder), the consumers and third party payers who
comprise the proposed state classes all overpaid for Hytrin or generic terazosin as a direct result of
Defendants™ alleged misconduct. /d.

Defendants challenge Indirect Purchaser Plaintiffs’ ability to satisfy the typicality
requirement, arguing that cach class member’s ability to prove its claim will depend on the unique
facts surrounding that class member’s payment for its prescription for Hytrin and/or its generic
alternatives.  Further, Defendants dispute that the claims of third-party payers are properly
considered “typical” of the claims of consumers, and that the claims of consumers are “typical” of
the claims of third-party paycrs. Thesc argumcnts, howcver, misconstruc Indirect Purchaser
Plaintiffs’ burden under Rule 23(a)(3).”

As noted above, once the party advancing the class establishes that the same unlawful
conduct was directed at or affected both the class representatives and the class itsclf, then “the
typicality requirement s usually met irrespective of varying fact patterns which underlic the
individual claims.™ In re Managed Care Litig., 209 F.R.D. at 082; sce also Singer v, AT&T Corp.,

I8S F.R.D. 681, 689(S.D. Fla. 1998) (noting that typicality “docs not demand factual homogencity.

¥ Wiule Defendants state that they challenge Indireet Purchaser Plamnnif(s” ability to meet the Rule 23(a)(3)
standard, they have focused thar arguments on the 23(a)(4) and 23(b)(3) clements, never cleatly articulating the
nature of thewr opposition with respect to the typicality prong. The clements of Rule 23 are overlapping and often
difticult 10 extneate from one another. Therefore, while Defendants have assetted additional arguments that nay,
atguably, apply to the typrcality analysis, those arguments are more appropriately considered in the Court's analysis
of Rule 23a)4) and 23(b)(3}).

224-



Therefore, the existence of factual differences does not defcat typicality.”). In this case, Indirect
Purchaser Plaintiffs allege that the same unlaw ful conduct affected both the class representatives and
the class itself. Specifically, consumers and third-party payers “engaged in the exact same type of
transactions (retail payments for terazosin), most often as partners in common transactions (as co-
payers) and suffcred thc same damage as a result of generic delay - they paid more than they
othcrwisc would have paid for terazosin.” See IPPs’ Pre-Argument Submission on Class
Certification, atp. 11.

As cxplained in Newberg on Class Actions,

The main principle behind typicality is that the plaintiff will advance the interests of

the class members by advancing her or his own self-interest.  The alignment of

interest is not the test for typicality. Itis the result. The plaintiffs and class members

have similar interests because they have similar claims. The plaintiff whose claim

is typical will ordinarily cstablish the defendants’ liability to the entire class by

proving his or her individual claim.
See 6 Alba Conte & Herbert Newberg, Newberg on Class Actions §18:8 (4th ed. 2002). Here, the
claims of the consumer and the third-party payer class representatives arc not only typical of the
claims of all class members, they are virtually identical in nature, notwithstanding variations in the
amount of damages. Conscquently, if one class representative is able to prove that Defendants’
alleged anticompetitive acts caused an overcharge for terazosin hydrochloride, or that Defendants
were unjustly enriched at Indirect Purchaser Plaintiffs’ expense, such proof will likewisce prove the
casc on liability for every other class member. While Defendants attempt to distinguish the claims
of the mdividual consumers from those of the third-party paycers, it must be noted that *[t]ypicality
refers to the nature of the claims of the representative, not the individual characteristics of the

plantif 27" I re Playmobil Antitrusy Litig., 35 F, Supp. 2d 231,242 (E.D.NUY. 1998). Indeed, “there

1s nothing in Rule 23¢a)(3) which requires named plaintiffs to be clones of cach other or clones of



other class members.” /d. (quoting In re Catfish Antitrust Litig., 826 F. Supp. 1019, 1036 (N.D.
Miss. 1993) (rejecting the argument that diversity among named plaintiffs destroys typicality)).
Accordingly, the Court finds that the interests of the class representatives and the absent class
members are sufficiently aligned for purposes of Rule 23(a)(3).
4, Adequacy of Representation

Rule 23(a)(4) requires that the representative party in a class action “must adequately protect
the interests of those he pumports to represent.” Valley Drug Co. v. Geneva Pharm., Inc., 350 F. 3d
1181, 1189 (11™ Cir. 2003) (citing Phillips v. Klassen, 502 F. 2d 362, 365 (D.C. Cir. 1974)). As
interpreted by the Supreme Court and by the Eleventh Circuit, this requirement applics to both the
named plaintiffs and to the class counsel. See London v. Wal-Mart Stores, Inc., 340 F. 3d 1246,
1253 (11" Cir. 2003) (citing Amchem Products, Inc. v. Windsor, 521 U.S. 591, 626 n. 20 (1997)).
*Because all members of the class are bound by the res judicata effect of the judgment, a principal
factor in determining the appropriatencss of class certification is the forthrightness and vigor with
which the representative party can be expected to asscrt and defend the interests of the members of
theclass.” Lyons v. Georgia-Pacific Corp. Salaried Employees Ret. Plan, 221 ¥.3d 1235,1253 (11"
Cir. 2000) (internal citations omitted).  This analysis “encompasses two scparatc inquirics: (1)
whether any substantial conflicts of interest exist between the representatives and the class; and (2)
whether the representatives will adequately prosecute the action.™ Falley Drug Co., 350 19, 3d at
LT8O (citing In re HealthSouth Corp. Sec. Litig., 213 F.R.D. 447, 460-61 (N.D. Ala. 2003)).

a. Conflicts of Interest

The Eleventh Circuit Court of Appeals has held that *[i]f substantial conflicts of interest are

determined to existamong a class, class certification is inappropriate.” /. However, “the existence

of minor conflicts alone will not defeat a party's claim to class certification; the conflict must be a
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‘fundamental’ one going to the specific issues in controversy.” /d. (citations omitted). A
fundamental conflict exists “where some party members claim to have been harmed by the same
conduct that benefitted other members of the class.” [d. “In such a situation, the named
representatives cannot ‘vigorously prosecute the interests of the class through qualified counsel’
because their interests are actually or potentially antagonistic to, or in conflict with, the interests and
objectives of other class members.” /d. (citing In re HealthSouth Corp. Sec. Litig.,213 F.R.D. 447,
461-63 (N.D. Ala. 2003)); see also Pickett v. lowa Beef Processors, 209 F. 3d 1276, 1280 (11" Cir.
2000) (holding that *‘a class action cannot be certificd when its members have opposing interests or
when it consists of membcers who bencfit from the same acts alleged to be harmful to other members
of the class.™). Notably, a class conflict can be established in two ways: (1) where the record shows
hard cvidence of an actual disagreement or conflict; or (2) where the class is such that the court can
simply imply that a rcalistic possibility of antagonism exists.”> See Miles v. Metro. Dade County,
916 F. 2d 1528, 1534 (11" Cir. 1990) (citing lHorton v. Goose Creek Ind. School Dist., 690 F. 2d
470, 485-86 (5" Cir. 1982)).

Dcfendants assert scveral potential “conflicts’™ and alleged antagonistic interests that they
claim defeat Indirect Purchascr Plaintiffs’ class certification motions. Specifically, Defendants focus
on: (1) perceived conflicts of interest between third-party payers and insured consumer class
members: (2) conflicts among third-party payer insurers and pharmacy benefits management
companics (“PBMs”); (3) consumers who paid the same flat co-payment for branded drugs as for

the generic cquivalent; and (4) “brand loyal™ consumers.  Sce Defs. ' Submission Regarding

*n assessing whether a teabisue possthihity of antagonism exists, the Fleventh Cireut has looked at the
cconomue teabties of the case to deternune whether “the ccononue mterests and objectives of the named
representabives differ signuficantly from the cconomuic mterests and objectives of unnamed class representatives.”
See Valley Drug Co 350 F. 3d at 1189-90.
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Application of Eleventh Circuit’s Direct Purchaser Class Certification Ruling to Indirect Purchaser
Plaintiffs’ Consolidated Motion for Class Certification, [DE-1052] at pp. 2-8; see ulso Defs.’
Citations of Record Evidence, [DE-1080] at pp. 2-10. The Court has carefully considered each of
these purported “conflicts,” and concludes that they do not preclude certification of the proposed
classes.

1. Conflicts Between Third-Party Pavers and Consumers

As addressed in Section [11.B.3, supra, Defendants object to the inclusion of both consumers
and third-party payers in the same class.”® Here, Defendants arguc that third-party payers have not
been injured by any alleged antitrust violations, and therefore are not proper class members or class
representatives, because they would have recovered any overcharges to which they may have been
subjccted through premiums collected from insured consumers. See Def.'s Opp 'n, at pp. 14-15; see
also DE-1052 at pp. 7-8. The crux of Defendants’ argument on this issuc is summarized in the
following passage:

.. . [l]nsurers generally determine an insured group’s prescription drug benefit
premiums for a plan year by adding up the group’s covered claims experience for the
preceding year, using actuarial techniques to project the prior experience forward and
estimate expected claims for the coming ycear, and then calculating the premium
nceded to recover the expected claims (plus any administrative expenses and profit).
Becausce they reflect a group’s complete claims experience, including reimbursements
for all covered branded and generic drugs, premiums auwtomatically reflect not only
the costs of all covered drugs but also all changes in such costs, including from the
mtroduction of generies. Under this system, therefore, the premiums paid by all
insured consumers and their employers (because they pay a portion of the premiums)
will vary depending on the availability of generic versions of drugs without the
imsurer needing to track or predict specific generic launches because the claims
experiences will incorporate the prices of all drugs and will fall with gencric entry as
a new generic makes price and market share inroads on a branded drug,

M

While this issue was alicady addiessed i the typicalty section, 1t s also refevant to the analysis of the
“adequacy of representation” prong, as Defendants contend that fundamental confhicts between the two types of end-
payers preclude the cectification of muxed consumer-TPP classes.
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See Defs. " Opp'n, at p. 14. Indirect Purchaser Plaintiffs argue that Defendants’ asserted “conflict”
is based on a misrcading of the record evidence and misapprehends the nature of the premium setting
process.”’

In support of this contention, Defendants rely primarily on the testimony of Janet McGowin,
a Vice President with Alabama Blue, and Michael Murray, Cobalt’s Vice President and Chief
Actuary. Ms. McGowin and Mr. Murray both testified (cither through depositions or affidavits) as
to the modcl used by insurance companics for setting future premiums. Specifically, Defendants rely
on Ms. McGowin’s testimony that Alabama Bluc looks at the premiums received from a particular
group in the previous year, considers the amount of claims incurred from the group, and projects the
claims forward to sce how much of a percentage increase would be required to cover those claims.
Defendants also point to Ms. McGowin's testimony that the claims expericnce used to project new
premiums consists of “[a]ny claims paid to any provider or subscriber during the time period”
lcading up to the renewal calculation, including all drug costs. Similarly, Defendants note Mr.
Murray’s testimony that Cobalt “analyzcs a group’s prior pharmacy bencfit experience in the
aggregate, then factors in information about future trends in drug costs to sct a premium for

pharmacy bencfit coverage.”™

Indirect Purchaser Phoannffs also contend that the pass-on assuc 1s “at best, an affirmative defense and
may not be considered at the class certification stage.™ See /PPs " Rephy, atpp. 11-12. Because Defendants” pass-on
arpument requires resolution of the factual issue of whether overcharges are actually passed on to prenium payers, as
well as the legal issue of whether the pass-on defense is viable under a given state’s antitrust law, Indirect Purchascer
Plantdts contend that consideration of this issuc 1s premature at the class certification stage. /d (citing In re
Domestie A Transp Antirust L 137 FR D gt 696 Indirect Parchaser Plamtif1s also contend that Hanover
Shoc v United Shoe Machinery Corp, 392 ULS 481 (1968), prohibits defensive use of the pass-on argument.
However, i Valley Drug Co., the Eleventh Cireunt disapproved of Indirect Purchaser Plamtif?s attempt to usc
Huanover Shoe as “a talisman warding away the requirements ot Rule 23 and barrig this court from excrcismg its
duty to conduct an ingquiry mto whether the plainttts® proposed class satistied the four requirements of Rule 23(a)."
Valley Drug Co 350 F. 3d at 1192 Therefore, because the pass-onassue 1s relevant to the determmation of whether
any contlicts exist that would preclude class certification, the Court has conducted 1ts own analysis of the record
cvidence upon which Defendants rely.
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While these quotes are accurate, the record indicates, and Defendants concede, that the third-
party payers take no account of the expected impact of individual drugs (such as Hytrin) on claims
when determining premiums to be charged. In fact, Mr. Murray testified that “Cobalt does not
consider potential price increases for specific drugs when predicting future trends in drug costs. . .
Instcad, Cobalt analyzes drug costs in the aggregate to determine appropriate trend factors for these
pharmacy benefits scrvices.” Therefore, Defendants’ claim that any overcharges for Hytrin in
particular were passed on by the third-party payers to consumers the following year is unsupported
by the rccord.

Further, to the extent that any third-party payer did charge its insureds a higher premium
because of a drug company’s monopolistic activities, the charging of a higher premium in the future
cannot be accurately described as a “pass on” of those charges. The record is clear that the purpose
of a future projection is, as the name implies, to cstimate anticipated future costs. Defendants point
to nothing in the record that indicates that the purpose of projecting a futurc cost (and charging such
a cost as a premium in the future) is to recover moncy that a third-party payer is paying out for
present claims.  Nor have Defendants shown such a recovery to be the result of future claims
projections. Indeed, as Ms. McGowin testified, if, in a given ycar, an insurance company pays out
morce in claims that it has charged as a premium, the company records that deficit as a loss and there
15 no retroactive increase of the premium charged for that year.

Defendants repeatedly argue, throughout their submissions, that the burden of establishing
that class certification is appropriate rests with the advocate of the class, here the Indireet Purchascr
Plantiffs. While this is a correct statement of the law an this Circuit, see Gilehrist v. Bolger, 733
F.2d 15851, 1556 (11" Cir. 1984), class certification cannot be defeated merely because Defendants

assert unsupported allegations of conflict between potential class members. When Defendants come
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forward with an alleged conflict, the Court must scrutinize the record citations Defendants cite to
dctermine whether such evidence cstablishes the existence of a conflict, or whether it provides a
basis for the Court to imply that a realistic possibility of antagonism exists. See Valley Drug Co.,
350 F. 3d at 1192, see also Miles, 916 F. 2d at 1534. If “the evidence provided by the defendants
is dcemed to be inaccurate or unrcliable . . . the plaintiffs may yet meet their burden of proof
nccessary to maintain a class action under Rule 23(a)(4).” /d. In this case, extensive discovery on
the issuc of the alleged “pass on” has been conducted, and Defendants’ citations fail to establish any
Sundamental conflict, or provide any indication that a “rcalistic probability of antagonism” exists,

such that class certification would be inappropriate. Accordingly, the Court rejects this argument.?

i. Conflicts Between Third-Party Payers and PBMs

Next, Defendants contend that conflicts between third-party payers and PBMs preclude
certification.”” PBMs are pharmacy benefit managers, such as Mcdco, AdvanccPCS and Express
Scripts, that serve as “conduits™ for third-party paycrs in administering pharmacy bencfits.
Specifically, PBMs’ principal business is to administer pharmacy bencfits that their customers,
insurcrs and self-funded plans, offer to insured individuals. See Defs.” Opp’n, atp. 31 and included
citations, These companies process patient claims and requests for coverage or reimbursement and
pay pharmacics and covered members for the costs of prescriptions filled. /d. According to specific

contractual terms negotiated with cach insurer customer, the isurers then reimburse the PBMs for

* Defendants also make a more peneral argument that contlict necessanly exists between thard-party
paycts and consumers because third party payers will presumably seek to maxinuze therr danmages to the detriment of
consumer class members. See Dets.” Opp'n, at pp. 44-45. The same argument was rejected by the Court i In re
Cardrzem, 200 FR.Dat 337, “Such hypothetical conthets 1egarding proof of danages are not sufticient to defeat
class cernfication at this stage of the htigation.™ Jd. (ating It re NASDAQ. 169 FR.D.at S12).

' Defendants also present this argument as o challenge to the predominance requirement of Rule 23(b)(3).
I here, Defendants contend that the tole of PBMs creates individualized issues that preclude class treatment. In the
interest ot clarty and brevaty, the Court will only analyze this asserted challenge i this section.
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some or all of the costs of the claims they process and pay. /d.

Defendants contend that the multi-faceted and complex roles that PBMs play in the
pharmaceutical distribution and benefits administration process create irreconcilable intra-class
conflicts between PBMs and their insurer clients, and render class-wide determination of impact and
damages impossible.” First, Defendants argue that if a PBM bears the risk of any overcharge for
Hytrin purchases,’’ then the insurcr would be shielded from the risk and the PBM, not the insurer,
would be a class member. In such a situation, Defendants contend, no common formula for
calculating damages could properly account for the PBMs absent highly complex, individualized
inquiries regarding the reimbursement terms of specific contracts. Sccond, Defendants arguc that
PBMs carning fees under an administrative-services only (“ASQO™) contract may have benefitted by
the delay in generic entry because they were compensated with a percentage of the value of claims;
therefore, they would have camed more by opting for the more expensive brand-name Hytrin over
the less expensive generic substitutes. Similarly, Defendants contend that PBMs receiving Hytrin
rchates from Abbott may have fared better prior to generic entry.

Again, Dcfendants have failed to identify any specific record evidence supporting their

) - .- . . .
As with other areas of their argument, Defendants” issues regarding PBMs apply to several portions of

the Rule 23 analysis. In particular, Defendants argue that: the incluston of PBMs in the classes will require several
individuahized inguinies to prove impact (which relates primanily to the predominance requirement of Rule 23(b)(3));
caleulating class-wide dumages will be impossible in light of the PBMs (also relevant to the Rule 23(b)(3) analysis);
and intra-class conflicts potentially exist between PBMs and their surer chents (relevant to the mstant Rule
23(a)(4) adequacy of representation analysis). Because these issucs are, to a certinn extent, inextricably intertwined,
they will all be addressed i this section,

Defendants provide two potennal sources of the “nisk™ allegedly borne by the PBMs. First, they arguc
that PRMs have mampulated “spreads™ between the amounts that PBMs pay to pharnacies o prescriptions and the
amounts that PBMs are reimbursed by therr insurer clients i order to reap unfair profits at the insurers’ expense.
See DE-TOS2 at 4: see also Defs.” Opp'n, at pp. 31-32. To the extent that there was an overcharge on Hytrim,
Defendants argue, PBMs would have borne a portion of the overcharge as a tesult of the spread between ther
pharnucy and nsuter teimbutsement formulas. /d. Sceond, Defendants contend that PBMs wath “capitated” fee
attangements  where the msurer pays the PBM a negotiated fee per member per month in exchange for the PBM
bearing the tesponsibility for renmbursing all covered clams  bear the nsk of any overcharges and also shield the
msurer from any such overcharges. /d.
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allcgations of conflict, or to provide the Court with a sufficient basis for implying that a realistic
probability of antagonism exists. First, Indirect Purchaser Plaintiffs concede that to the extent that
a PBM is at risk for paying the overcharge at issue, then the PBM falls within the definition of the
classes, a possibility taken into account in their damages model. See IPPs’ Reply Mem., at p. 20.
And while Defendants argue that the inclusion of PBMs will create the need for individualized
inquiries, any such individual issucs can be adequately addressed during the claims administration
stage of this litigation. See Scction I1I.C.1 below.

Sccond, Defendants” allegations of fundamental intra-class conflicts arc premised largely on
unsupported speculation and hypothetical situations.  As explained above, see supra note 20,
Defendants’ conflicts argument focuses on the alleged “spread” between the amounts that PBMs pay
to pharmacies and the amounts they are reimbursed, the cxistence of purported “capitated”™ fee
arrangements, and the alleged rebates that Abbott pays to PBMs for Hytrin. As to the first issue,
Dcfendants proffer no evidence that the existence of “sprcads™ is prevalent or that they existed with
respect to Hytrin or generic terazosin at all.’? In fact, several PBM representatives testified that to
theirknowledge, no such “spreads™ werc in place. See IPPs’ Reply at pp. 20-21 and citations thercto.
Next, while there has been no cvidence in this casc to support a finding that PBMs have capitated
fee arrangements for pharmacy benefits, if such arrangements existed, the number would be de

minimis and would not impact on the damages calculations. /d. And finally, Defendants, despite

Y On the “spread”™ issue, Defendants primanily rely on two recently filed state court complinnts in
Cabiforma and Oho, See DE-T0S2 at pp. 4-6. In those two cases, the plamtifts mcrcly alleged what Defendants
argue here, that such spreads existed, resulting in PBMs like Medeo reaping improper benelits from therr processing
of Hytnn prescrniptions. fd. However, Defendants® assertion that “the very existence of the two lawsuits
demonstrates an actual contlict among putative class members on these 1ssues,” see 1. at p. 6,15 incorrect. As noted
above, a party secking to demonstrate a fundamental class contlict must erther aite to record evidence establishing an
actual disagreement or conthiet, or provide a sufficient basis for the court to imply that a reabistic possibihty of
antagomsm exasts. See Miles, 910 F 2d at 15340 The existence of untested allegations in two state court complants
satisfies newther standard.
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having taken extensive discovery on the issue of PBMs, have failed to provide any record evidence
buttressing their position that the existence of rebates benefitted PBMs and created a “fundamental”
intra-class conflict. Indeed, nothing in the record even indicates that a reasonable probability of
antagonism exists, particularly one that would result in a “fundamental” intra-class conflict. The
presence of PBMs, therefore, will not suffice to defeat class certification.

. Flat Co-Payers

Rclying on the Eleventh Circuit’s decision in Valley Drug Co., Defendants argue that
certification of the proposcd classes is inappropriate because they include class members who were
unharmed or who, in fact, benefitted from delayed generic entry. As to the former, Defendants point
to those insured consumers who paid the same flat co-payment for drug purchases irrespective of
whether they opted for the brand name drug or the generic biocquivalent.  With respect to these
individuals, Defendants argue, there can be no showing that generic foreclosure resulted in any
antitrust injury. Further, as Defendants note, Indircct Purchaser Plaintiffs’ damages cxpert, Dr.
Hartman, conceded that consumers with flat co-payments would not have been harmed by delayed
generic cntry.

In this regard, the Court agrees that flat co-payers, who suffered no cconomic injury duc to
delayed generie entry, are not proper class members. However, Indirect Purchaser Plaintiffs’
proposed class definttion properly accounts for the flat co-payer problem, as it specifically excludes
“indireet purchasers who suffered no cconomic injury as a result of Defendants” allegedly unlawful
conduct.”™ Thus, the Court finds that flat co-paycers are not part of the proposced classces, as defined,

. .. . “
and therefore present no obstacle to class certification.

) . N .
Detendants argument that Dr. Hartman's proposed methodologies for caleulating class-wide damages
farls to account for the exclusion of flat co-paymmg isurers will be addressed i connection with the Court’s Rule
24by Yy analysis. See Sceton HELC 1 below,
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v, Brand Loyalists

Finally, Defendants oppose Indirect Purchaser Plaintiffs’ ability to establish the adequacy of
class representation requirement because of the presence of brand loyalists in the proposed class
definition. Brand loyalists, as defined by Defendants, are those consumers who would not have
switched from Hytrin to gencric terazosin even if the generic had been available, i.e. in the “but-for”
world. Defendants contend that these individuals would have benefitted from delayed generic entry
because Hytrin prices, on average, increased after generic entry. See Defs.” Opp’n, at p. 36. For that
rcason, Defendants arguc that their presence inthe class defeats certification under the Rule 23(a)(4)
analysis. In turn, Indirect Purchascr Plaintiffs scck to include brand loyalists in the classes, to the
extent that those who paid less for branded Hytrin post-genceric entry were injured by the delayed
gencric cntry to market.

The record is devoid of any evidence that brand loyalists ““bencfitted” from dclayed generic
entry, nor docs it appecar from the record that a rcasonable probability of antagonism cxists with
respect to such individuals. In fact, when asked to provide cvidence supporting their argument that
brand loyalists bencfitted from generic foreclosure, Defendants instead argued that Dr. Hartman's
damages methodology fails to adequatcely account for, or quantify, such consumers.™ However, the
Court also notes that Indircct Purchaser Plaintiffs have failed to identify any record cvidence
establishing that such injured brand loyalists exist, and supporting their theory that such consumers
have suffered an injury. Therefore, at this stage of the litigation, the Court will exclude brand

loyalists from the defimtion of the Indireet Purchaser state classes.

T As with the flat co-payers, Defendants fead mto their Rule 2 3(h)(3) challenge on the predotmmance 1ssuce
by atgung that Dr. Hartman's methodology fails to account for brand loyahists. Specifically, Defendants contend
that Dr. Hartman has not quantified how nmany brand loyal consumers are m the proposed classes, and that he has not
proposed any method to deternune this information without mdividualized inquintes. Agan, these 1ssucs, which
overlap somewhat with the mstant Rule 23(a)4) conflicts analysis, are more appropriately addressed as part of the
Court’s Rule 23(b)(}) analysis. See Section HLC
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b. Vigorous Prosecution of Class Claims

Rule 23(a)(4) is also designed to ensure that the class representatives and class counsel will
vigorously prosecute the class claims. See Andrews v. Am. Tel. & Tel. Co.,95 F.3d 1014, 1023 (1 jth
Cir. 1996) (citing In re Am. Med. Sys., Inc., 75 F. 3d 1069, 1083 (6" Cir. 1996)).”> As discussed in
previous sections, the Court has concluded that the claims of the class representatives are typical,
that they have an interest in vigorously prosccuting the class claims, that no conflicts exist between
the class representatives and the unnamed class members, and that the interests of the class
representatives are sufficiently aligned with those of the class members for purposes of Rule 23(a)
analysis. Further, as will be addressed in Scction 1H.D below, Co-Lead Counsel for the Indirect
Purchaser Classes are knowledgeable in the antitrust ficld, experienced in complex litigation and in
jury trials, and possess the necessary incentives and qualifications to vigorously prosecute this action
on behalf of the Classes. Therefore, the Court concludes that the vigorous prosccution test of Rule
23(a)(4) has been satisfied.

C. The Requirements of Rule 23(b)(3)

In addition to satisfying these four requirements of Rule 23(a), Indirect Purchaser Plaintiffs

must mect onc of the alternative requirements set forth in Rule 23(b). With respect to this clement,

b T . .
I'oa certain extent, the Rule 23(a)(4) analysis collapses into the Rule 23(a)(}) consideration of
typicahity, “because n the absence of typrcal claims, the class representative has no incentives to pursue the claims of
the other class members.”

. B -
" The Court also notes that to the extent that they will act as representatives of the consumer class

members (and state agencies who purchased Hyton) an their states, the Attorneys General from the states of Flonda
and Kansas are adequale representatives who will vigorously prosecute the cliims of those states' consumers. At the
March 12, 2004 oral argument, the Court mquired of the Indirect Purchaser Plamutts as to the precise nature of the
Attorneys General's involvement i this htigation. As explamed by Barbara Smithers, Assistant Flonida Attorney
General, and Patncia Connors, the Chair of the Multistate Task Foree of the Antitrust Division of the Florida
Attorney General's office, class counsel to the Indirect Purchaser Plamnfts has ceded the lead i representation of
the consumer clasms i Flonida and Kansas to the Attorneys General's offices. In fact, the Attorneys General have a
“co-counsel” relationship with Co-lLead Counsel. Thewr primary involvement, however, will be m the cival penalties
damages phase ot the case and w tepresenting the interests of the individual consumers in any mediation activities.
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Indirect Purchaser Plaintiffs seek class certification under Rule 23(b)(3), which imposes two
additional requirements — (1) that “questions of law or fact common to the members of the class
predominate over any questions affecting only individual members”; and (2) that “a class action is
superior to other available methods for the fair and efficient adjudication of the controversy.” Fed.
R. Civ. P. 23(b)(3). In conducting this analysis, “‘the Court must scrutinize the evidence plaintiffs
propose to use in proving their claims without unnecessarily reaching the ments of the underlying
claims.” See In re Domestic Air Transp. Antitrust Litig., 137 F.R.D. 677, 684 (N.D. Ga. 1991).
1. Predominance of Common Questions of l.aw or Fact

That common questions of law or fact predominate over individualized questions means that
“the issuces in the class action that are subject to generalized proof, and thus applicable to the class
as a whole, must predominate over those issues that are subject only to individualized proof.” Kerr
v. City of West Palm Beach, 875 F. 2d 1546, 1558 (11th Cir. 1989) (quoting Nichols v. Mobile Bd.
of Realtors, Inc., 675 F. 2d 671, 676 (5th Cir. 1982)). “The predominance inquiry focuses on ‘the
legal or factual questions that qualify cach class member’s casc as a genuinc controversy,’ and is *far
more demanding’ than Rule 23(a)’s commonality requirement.” Jackson, 130 F. 3d at 1005 (quoting
Amchem Prods., Inc. v, Windsor, 521 1.8, 591,023-24 (1997)). Noncthclcss, *“[¢Jommon questions
need only predominate; they need not be dispositive of the litigation.™ In re Potash Antitrust Litig.
159 F.R.D. at 693.

As part of the predomimance analysis, courts must “examine the causces of action asserted in
the complaint on behalf of the putative class.™ Rutstein, 211 F.3d at 1234 (citing McCuarthy v,
Kleindienst, 741 F. 2d 134006, 1412 (D.C. Cir. 1984)). Whether an issue predominates can only be

determined afler considering what value the resolution of the class-wide 1ssue will have in cach class



member’s underlying cause of action. /d. (citing Amchem, 521 U.S. at 623) (“[ The predominance]
inquiry trains on the legal or factual questions that qualify each class member’s case as a genuine
controversy.”)."” Therefore, “when there exists generalized evidence which proves or disproves an
element on a simultaneous, class-wide basis, since such proof obviates the need to examine each
class member’s individual position,” thc predominance test will be met. See In re Potash Antitrust
Litig., 159 F.R.D. at 693 (intemal citations omitted); see also In re NASDAQ, 169 F.R.D. at 517
(noting that the predominance requircment is satisficd “unless it is clear that individual issues will
overwhelm the common questions and render the class action valucless.”).

In determiming whether Rule 23(b)(3) is satisficd, the Court must consider how Indirect
Purchaser Plaintiffs intend to prove: (1) hability on cach of their claims; (2) the fact of injury; (3)
the quantum of injury, namcly the amount of their damages; and (4) whether the evidence is common
to the class or uniquc to the individual class members. See In re Cardizem, 200 F.R.D. at 340. In
so doing, the Court must not consider the merits of the Indirect Purchaser Plaintiffs’ claims, but
rathcr must consider whether cach clement is susceptible to proof by generalized cvidence. See
Eisen v. Carlisle & Jacqueling 417 U.S. 156, 177 (1974) (A Rule 23 determination is wholly

procedural and has nothing to do with whether a plaintiff will ultimately prevail ... 7); see also In

Y See generally Coopers & Lvbrand v. Livesay, 437 115463, 469 (1978) ([ Cllass deternunation

penerally mvolves considerations that we “cnmeshed m the factual and legal issues comprsing the plamtiff's cause of
action.”™) (quoting Mercantile Nat Bank v Langdeau, 371 UK SSS,SSE1961): 1 at 469 n.12 (*The more
complex determumations required in Rule 23(h)) class actions entatl even greater entanglement with the ments.™™)
(quoting 15 C. Wright, A, Miller, & E. Cooper, Federal Practice and Procedure § 3911, p. 485 n, 45 (19706));
Castano v American Tobaceo Co 84 F 2 734, 744 (Sth (e 1996) ("Gomg beyond the pleadings 1s necessary, as a
court must understand the clamms, defenses, relevant facts, and applicable substantive law m order to nuake a
meamngful deternination of the certification assues.™); Huff v. NI Cuss Co 485 1.2d 710, 714 (5th Cir. 1973) (en
banc) {1115 mescapable that i some cases there wall be overlap between the demands of [Rule] 23¢a) and (b) and
the guestion of whether plamtitt can suceeed on the menis.™).
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re Polypropylene Carpet Antitrust Litig., 178 F.R.D. 603,611 (N.D. Ga. 1997) (noting that the Court
must examine “‘whether sufficient evidence cxists to reasonably conclude that Plaintiffs may proceed
in the manner proposed, not whether the evidence can withstand any and all factual challenges
leveled by Defendants™).

Upon cxamination of the antitrust and unjust enrichment claims of the proposed classes, and
based on an analysis as to whether the resolution of class-wide issues will have a substantial impact
on cach class member’s underlying case, the Court concludes that common questions of law and fact
predominate over individuals issues. Thercfore, the requirements of Rule 23(b)(3)’s predominance
test have been met.

a. Common Proof on Antitrust Liability

In this case, the claims of the proposcd state classes arisc out of the same alleged illegal
conduct by Defendants and arc based on the same related antitrust theorics of monopolization and
conspiracy in restraint of trade. Although cach proposed class is procecding under its own state law,
class certification pursuant to Rule 23(b)(3) is nonctheless appropriate where there 1s a commonality
of substantive law applicable to all class members. Sce Phillips Petroleum Co. v. Shurts, 472 U.S.
797, 821-23 (1985). Indircct Purchaser Plaintiffs have cited casc law under cach state antitrust
statute interpreting the acts coextensively with the federal antitrust laws. See 1PPs™ Mot. at pp. 21-
40. As cxplained below, the essential clements of Indirect Purchaser Plaintiffs” antitrust claims do

not vary significantly from state-to-state, ™ and they are susceptible to proof using common cevidence.

X e
Based on the conttolling precedents in cach state, the pnmary difference between the state antitrust laws
and the federal statutes s that indirect purchasers, to the extent they can prove that they were imjured by Defendants’
conduct, have standing 1o prosceute the state law claims, See Califorma v ARC Am Corp 490 118,93 (1989).
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1. Conspiracy to Restrain Trade

In general, a federal or state claim based upon a theory of antitrust conspiracy raises three
ultimate issues to be proven at trial: (1) the existence of a contract, combination or conspiracy in
restraint of trade (liability); (2) injury-in-fact (antitrust injury); and (3) the extent of injury (damages).
See J. Truett Payne Co. v. Chrysler Motors Corp., 451 U.S. 557, 562 (1981). As demonstrated by
Indirect Purchaser Plaintiffs, all proof relative to Defendants’ alleged conspiracy to restrain trade is
common to the members of cach of the state classes. In fact, “‘courts repeatedly have held that the
cxistence of a conspiracy is the predominant issue in price fixing cases, warranting certification of
the class even where significant individual issucs arc present.” In re NASDAQ, 169 F.R.D. at 518;
see also In re Potash Antitrust Litig., 159 F.R.D. 682. This holding is equally applicable to market
allocation cases. See In re Cardizem CD Antitrust Litig., 105 F. Supp. 2d 682, 706 (E.D. Mich.
2000).

Indirect Purchaser Plaintiffs intend to rely on common cvidence, in the form of Defendants’
covert written agreecments to delay domestic competition for the sale of terazosin hydrochloride, to
cstablish the existence of a conspiracy to restrain trade. On this clement, there can be no scrious
dispute that the proposed generalized evidence will apply to cach class as a wholc, as “‘such proof
obviates the need to examine cach class member's individual position.™ In re Potash Antitrust Litig.,
159 F.R.D. at 693,

i, Monopolization

Whether proceeding under federal or state antitrust law, claims of monopolization are

generally proven by demonstrating: (1) possession of monopoly power in the relevant market; and

(2) the willful acquisition or maintenance or use of that power by anti-competitive or exclusionary
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means. United States v. Grinnell, 384 U.S. 563, 570-71 (1966). In the instant case, all proof
relcvant to the monopolization claims is common to each of the state classes.

The first element of a monopolization claim — monopoly power — is “the power to control
market prices or exclude competition.” United States v. E.I. DuPont NeMours & Co.,351 U.S.377,
391 (1956). “[T}he material consideration in determining whether a monopoly exists is not that
prices are raised and that competition actually is excluded, but that power exists to raise prices or
to exclude competition when it is desired to do s0.”” American Tobacco Co. v. United States, 328
U.S. 781, 811 (1946). In determining whether a defendant has market power, a court must asscss

whether the “scller has the power to raise prices, or imposc other burdensome terms such as a tic-in,
with respect to any appreciable number of buyers within the market.”” Fortner Enter., Inc. v. United
States Steel Corp.,394 U.S. 495, 504 (1969). All of these issues are capable of determination using
common proof, as they focus on Abbott’s power and arc not impacted by any individual
determinations relating to specific classes or class members.

Additionally, the definition of the relevant market for determining market power is a question
common to all members of the class, and is onc that will predominatc over any individuahized
inquirics. See Jennings Oil Co., Inc. v. Mobil Qil Corp., 80 F.R.D. 124, 129(S.D. N.Y. 1978); sce
also Gold Strike Stamp Co. v, Christensen, 436 F. 2d 791, 794 n. 6 (10" Cir. 1970). Indircct
Purchascr Plaintifts from all states have uniformly alleged, and will attempt to prove through
common cvidence, that Abbott had market power in the United States market for terazosin
hydrochlonde.  Each absent member of the proposed classes will assert the same definition.
Thercfore, whether Abbott had market power is a question common to all members of cach of the

state classes, and the resolution of this common issuce will alfect all members of the classes without
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regard to individualized inquiries.

Finally, as to the sccond element of amonopolization claim, Indirect Purchaser Plaintiffs can
establish the willful acquisition or maintenance of monopoly power by demonstrating that the alleged
monopolist “impaired competition in an unnecessarily restrictive way.” Aspen Skiing Co. v. Aspen
Highlands Skiing Corp., 472 U.S. 585, 605 (1985). In this case, once the members of the state
classcs cstablish that Abbott is a monopolist, Indirect Purchascr Plaintiffs will uniformly focus on
the Abbott-Geneva and Abbott-Zenith agreements to satisfy this second clement of the
monopolization claim. See IPPs’ Mot. at p. 18. Accordingly, the predominance test has been met
as it relates to Indirect Purchaser Plaintiffs’ monopoly claims,

1. Common Proof of Antitrust Impact

The fact of injury or “impact” is an essential clement of the antitrust claims that requires
proofthat Indirect Purchascr Plaintiffs suffered some injury that was caused by Defendants’ antitrust
violations. Sce Martino v. McDonald's Sys. Inc., 86 F.R.D. 145,147 (N.D. I11. 1980) (obscrving that
“the fact of damage pertains to the cxistence of injury, as a predicate to liability; actual damagces
involve the quantum of injury, and relate to the appropriate measure of individual relief.™). Indirect
Purchaser Plaintiffs have shown that they can use common cvidence to prove the impact of the
Defendants® alleged anti-compcetitive conduct with a fair degree of certainty as to the proposced
classes, without resorting to lengthy individualized examinations.

Inanovercharge case, impact is shown through proof that: (1) Defendants charged more than
they would have but-for their antitrust violation; and (2) class members made some purchases at the
tlegally inflated or stabilized price. See Hanover Shoe v. United Shoe Mach. Corp., 392 U.S. 481,

189 (1908), Alubama v. Blue Bird Body Co., Inc., 573 F. 2d 309, 324 (5™ Cir. 1978). Courts in the
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Eleventh Circuit have recognized that a presumption of impact properly arises in such cases where
the defendants have market power and are alleged to have conspired with competing manufacturers.
See In re Agric. Chem. Antitrust Litig., No. 94-40216-MMP, 1995 WL 787538, at *12 (N.D. Fla.
Oct. 23, 1995). Thus, here, a presumption of impact may apply.

However, even putting aside this presumption of impact, Indirect Purchaser Plaintiffs have
presented ample common cvidence, premised on market data and expert testimony, on this element.
Specifically, Indirect Purchaser Plaintiffs propose to establish antitrust impact by showing, inter alia,
that:" (1) Hytrin and its AB-rated generic biocquivalents arc interchangeable versions of the same
prescription drug product, with the exception that the genceric costs significantly less than the
branded Hytrin; (2) generic entry into the market results in significant savings for end-payers and a
greater market share for the generic drug becausc many consumers would switch to the lowcr-priced
alternative; (3) after Geneva launched its generic terazosin capsule on August 13, 1999, the shares
of sales accounted for by the generic terazosin markedly increased, while the price of terazosin
dccreased; (4) class members made payments for Hytrin at inflated rates during the period of generic
foreclosure, from 1995 through August 12, 1999, which can be confirmed through generalized
market data; (5) class members could have obtained terazosin hydrochloride at much lower prices
absent the existence of the Abbot-Geneva and Abbot-Zenith accords, and in the absence of Abbott’s
sham prosccution of the add-on patents; and (6) Defendants used the same data and a substantially

similar mcthodology as that used by indirect Purchaser Plaintiffs here to forecast the cconomic

" In thewr papers suppotting class certification, Indirect Purchaser Plainuffs never succincetly set forth their
proposed common proof on impact. However, reading the relevant subnnssions and exhibits in their entirety, 1t1s
apparent that the factual demonstrations histed above are the primary sources of Indirect Purchaser Pamnfts’
proposed “generalized evidence™ to prove impact.
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effects of generic competition for Hytrin. Other courts have found such generalized evidence of
impact to be sufficient for class certification purposes. See In re Cardizem,200 F.R.D. at 341.

Defendants primarily challenge the impact clement by arguing that: (1) third-party payers
passed on all claimed overcharges to consumers, and therefore, cannot prove that they sustained any
antitrust impact; (2) the multi-faceted role of PBMs creates individualized inquiries that are not
susceptible to common proof on impact; and (3) some consumers included in the class definition
were not harmed. The Court has previously addressed, and rejected, cach of these contentions. And
to the cxtent that Defendants argue that these issucs will necessarily result in individualized
inquirics, such individualized cxaminations *“will relate to the quantum of damages, not the fact of
injury.” See In re Cardizem, 200 F.R.D. at 307. Therefore, because the fact of antitrust injury is
susceptible to common proof, as outlined above, Defendants’ challenges arc insufficient to defeat
class certification.

b. Common Proof of Unjust Enrichment

Likewisc, the question of whether Defendants were unjustly enriched is susceptible to proof
using common, generalized cvidence. Scction | of the Restatement (First) of Restitution provides
that a “person who has been unjustly enriched at the expense of another is required to make
restitution to the other.” Under Comment (a) to Section 1, the Restatement further explains that a
“person is enriched i1f he has received a benefit. A person is unjustly enriched if the retention of the
benefit would be unjust.” Finally, Comment (b) provides that a “person confers a benefit upon
another if he gives to the other possession of or some interest in money, land, chattels, or chooses
in action, performs services beneficial to or at the request of the other, satisfics a debt or a duty of

the other, or inany way adds to the other’s sccurity or advantage.™ Taken together, the Restatement
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sets forth a four-part test for claims of unjust enrichment: (1) the unjust; (2) retention of; (3) a benefit
received: (4) at the expense of another.”

Indirect Purchaser Plaintiffs have proffered common evidence that will be used to establish
all of the class members’ unjust enrichment claims. Indirect Purchaser Plaintiffs posit that all class
members’ proof will boil down to the common issues of whether: (1) Abbott’s invalid patents and
agreements with Geneva delayed generic competition; (2) such delay in generic competition enriched
Abbott and/or Geneva to a greater extent than if there had been no such delay; (3) such additional
profit came at the cxpense of cnd-payers; and (4) Abbott, as a matter of cquity, should be required
to return the excess profits to the end-payers. See DE-1021 at p. 13, Indceed, the same common
opcrative facts that form the basis for cach of the state classes’ antitrust claims forms the basis for
the unjust enrichment claims.*'

According to Indirect Purchaser Plaintiffs, proof of the conferral of a benefit on Defendants

will be established through testimony of participants in the pharmaccutical distribution chain that

* “The standards for cvaluating cach of the various states classes” unjust enrichment claims are virtually
identical. Courts have recognized that state claims of unjust enrichment “arc universally recognized causes of action
that are natenially the same throughout the United States.™ Singer v AT&T Corp [ 185 FR.D. 681, 692 (S.1). Fla.
1OOR) (citing Sollenbarger v Mountain States Tel. & Tel Co 121 FRD. 417,428 (D.N.M. 198%)). ln fact, courts
m Alabanma, Cabifornia, Hlinos, Kansas, Michigan, Minnesota, Mississipps, Nevada, New Mexico, New York, North
Carohna, North Dakota, West Virgima, and Wisconsin have expressly followed or cited with approval the
Restmtement’s defimtion of wigust ennichment. See 1IPPs” Mot at p. 19, 0. 11, While Florida, Maine and South
Dakota do not ¢ite the Restatement, the elements of an unjust enrichment claim in those states nirror those of the
Restatement, only adding the additional element of “rcalization,” “appreciation,” o1 some kind of knowledge on the
part ol the Defendants of the conferral of the benefit by the Phaintiff. /. at pp. 1920 (csting Flonda, Maine and
South Dakota appellate decisions imterpreting the unjust cntichment standard). Because Indirect Purchaser Plamtiffs
have mdicated that they will present conumon evidence establishing this additional “appreciation™ clement, the
absence of such a requinement under the Restatement Gand the Taw of the states that follow 1) presents no obstacle to
class cernfication.

T Indirect Purchaser Plantifts have explimed the evidentary link between then antitrust and unjust
cnnchment clamis as such: Al of the Classes® claims allege that Abbot* s allegal conduct created an exclusionary,
antt competitive market for the sale ot terazosm and that as a result, Phantifts paud too much for then prescrptions.
Detendants were unjustly ennched by the illegal overcharges and equity requires disgorgement for the benetit of the
Planufts and the members of cach of the state Classes.™ See [PPs” Mot at p. 45
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Abbott’s profits from Hytrin were directly attributable to consumer and third-party payer purchases.
See IPPs’ Prc-Argument Submission, at p. 21. Once conferral of a benefit is established, Indirect
Purchaser Plaintiffs will demonstrate, through common evidence from Dr. Hartman, the amount of
excess profits that Abbott reaped because of its allegedly invalid patents and its alleged efforts to
block generic competition. As is the nature of unjust enrichment claims, this common evidence will
focus on the defendant’s gain and not on the plaintiff’s loss. Accordingly, it is cvident that success
or failurc in proving this unjust cnrichment claim will mecan success or failure for the class as a
whole, not for individual class members. See /n re Curdizem, 200 F.R.D. at 352. Thercfore, the
Rule 23(b)(3) analysis has been met.
c. Common Proof of Damages

In addition to showing class-wide injury as a result of Defendant’s conduct, Indirect
Purchascr Plaintiffs must show that computation of class-wide damages (or the quantum of injury)
is susceptible to common proof. Domestic Air Transp. Antitrust Litig., 137 F.R.D. 677, 692 (N.D.
Ga. 1991). “Antitrust plaintiffs have a limited burden with respect to showing that individual
damages issucs do not predominate.” In re Cardizem CD Antitrust Litig., 200 F.R.D. 326, 348 (E.D.
Mich. 2001) (citing In re Potash Antitrust Litig., 159 F.R.D. at 697).  Plaintiffs do not nced to
supply a precise damage formula at the certification stage of an antitrust action. Instead, in assessing
whether to certify a class, the Court’s inquiry is limited to whether or not the proposed methods are
so insubstantial as to amount to no method at all.™ Id. At the class certification stage, therefore,
Indircet Purchaser Plaintiffs need only come forward with plausible statistical or cconomic

methodologies to demonstrate impact on a class-wide basis.

-36-



Upon review of the detailed reports that Indirect Purchaser Plaintiffs’ damages expert, Dr.
Raymond S. Hartman, submitted in connection with the class certification motions, the Court
concludes that Indirect Purchaser Plaintiffs have proffered reasonable damage methodologies for
measuring class-wide damages on an aggregate basis and for calculating damages for individual class
members on both the antitrust and unjust enrichment claims. Specifically, Dr. Hartman proposes
application of a “beforc-and-after” regression analysis to calculate the impact of delayed generic
cntry, buttressed by a secondary analysis using the yardstick model.*? See Defs.” Opp’n, at Exhibits
39-40. These cconomic methods are widcely accepted and have been used in numerous other antitrust
class actions. See In re Cardizem, 200 F.R.D. at 348-49; see also In re NASDAQ, 169 F.R.D. at 521.
Furthermore, the methodologies are common to the class, and their validity “will be adjudicated at
trial based upon cconomic theory, data sources, and statistical techniques that are entirely common
to the class.” Inre NASDAQ, 169 F.R.D. at 521. And, as cxplained by Dr. Hartman and by Indirect
Purchascr Plaintiffs at the March 12, 2004 oral argument, these methodologics apply equally to the
antitrust claims as to the unjust cnrichment claims. The only difference in their application stems
from different assumptions upon which the calculations are based.

While Defendants complain that Dr. Hartman’s methodologics are too imprecise for class
certification, and further object to many of the underlying assumptions upon which his calculations

are based, such contentions cannot defeat class certification. As noted above, for class certification

Y As part of this analysis, Dr. Hartman calculates the actual price of Hytrm punus the “but for” price
absent the llegal conduct, times the gquantity that would have been purchased absent the allegal conduct. Using thas
formuala, Dro Hartman determunes: (1) the but-for penctration rate of generic terazosin durmg the relevant penod; (2)
the but-for prices of Hytrin and generie tetazosin; and (1) the price differential between actual Hytnin prices and the
but-for prce of its AB-rated penerie bioequivalent during the class peniod. Dr. Hartiman has deternuned cach of
these inputs and caleulated actual damages, with data covering a sufficient number of transactions so as to be
scientfically accurate. Dr. Hartman has also factored mto s calculanions the necessary varations in the mdustry,
such as pricing and substitution rates,
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purposes, plaintiffs need not supply a precise damage formula and the Court need not decide which
approach is best-suited to the particularities of this case. “It is sufficient to note at this stage that
there are methodologies available, and that Rule 23(c)(1) and (d) allow ample flexibility” to deal
with the individual damages issues that may develop.* /d. at 522.

Further, Defendants’ challenges to Dr. Hartman’s methodologies are concerns that relate
primarily to the allocation of damages among individual class members, not to the computation of
aggregate damages on a class-wide basis. Assuming the jury renders an aggregate judgment,
allocation will become an intra-class matter accomplished pursuant to a court-approved plan of
allocation, and such individual damages allocation issucs arc insufficient to defeat class certification.
See In re Potash, 159 F.R.D. at 697 (*“Thc amount of damages largely involves individualized
qucstions. This is typically true in antitrust class actions, however, and docs not preclude
ccrtification.”). Indirect Purchaser Plaintiffs nced only show that the proof they will utilize is
sufficiently generalized in nature that “the class action will provide a tremendous savings of time and
cffort” to the Court. Bascd on the analyses offered by Dr. Hartman, the Court is satisficd that
Indircct Purchascr Plaintiffs have sufficiently demonstrated that common issues relating to
Defendants’ habihty, in the aggregate, predominate over potential individual damage issucs.

2. Superiority of Class Action Mechanism
Rule 23(b)(3) requires that the Court determine that the class action device is superior to

other available methods for the fair and efficient adjudication of these controversies. Factors to be

40 N . . . .
Both Rule 23(c)(1)(C), which allows for the amendment of class certitication orders at any tune before

final judgment, and Rule 23(d), which authorizes courts 1o make appropriate orders to factlitate cluss action
proceedmgs, provide ample avenues for the Court to deal with any potential difficulties associated with damage
allocations as they may anse. To addition, winle the Court acknowledges that this case has progressed further than
most cases prior to the class certification tahing, the temporal proximuty to tnal does not mandate that the Court
selecta definite danuges methodology, particularly inadvance of any Daubert ptoceedings.
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considered as part of this analysis include: (1) the interest of members of the class in individually
controlling the prosecution or defense of separate actions; (2) the extent and nature of any litigation
concerning the controversy already commenced by or against members of the class; (3) the
desirability or undesirability of concentrating the litigation of the claims in the particular forum; and
(4) the difficulties likely to be encountercd in the management of a class action. See Fed. R. Civ.
P. 23(b)(3). Considering thesc factors, it is clear that a class action is the superior method for the
fair and cfficient adjudication of this controversy.

The class action mechanism offers substantial cconomies of time, cffort, and expensc for the
litigants in this matter, as well as for the Court. Indced, Indirect Purchaser Plaintiffs’ “conservative”
cstimate of the number of potential class members demonstrates the superiority of the class
mechanism. Multiple lawsuits brought by thousands of consumers and third-party payers in
scventeen different states would be costly, inefficient, and would burden the court system. See /n
re Curdizem, 200 F.R.D. at 351 (citing In re NASDAQ, 169 F.R.D. at 527).

Further, as to thc consumer class members, the class action device is particularly appropriate
where, as here, it is necessary to “*permit the plaintiffs to pool claims which would be uneconomical
to litigate individually.”™ Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 809 (1985).* sce also In
re NASDAQ, 169 F.R.D. at 527 (noting that “thc exclusion of class members who cannot afford
scparate representation would be neither *fair’ nor an *adjudication’ of their claims™). [f not for the
class mcechanism, consumers who purchased Hytrin for only a short period of time, but who

nonctheless suffered an injury based on Defendants’ alleged anticompetitive conduct, would be

a4 . - .

See also Deposyr Guaraniy Nat'l Bank v Roper, 445 U1S, 126, 139 (1980) (noting that “where 1t 15 not
ccononmucally feasible to obtain relield within the traditional framework of a muluphicity of small individual sunts for
damages, aggneved persons may be without any cffechive redress unless they may employ the class action device.™).
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effectively left without any reasonable means of recovering their damages. See Payne v. Goodyear
Tire & Rubber Co., 216 F.R.D. 21, 29 (D. Mass. 2003) (recognizing that absent the class action
mechanism, “the litigation costs, including extensive scientific expert analysis, of pursuing
individual claims . . . would be likely, in many cases, to be prohibitive.”). And while the third-party
payer class members may be financially able to assert their own claims in scparate actions, the fact
that the same allegedly anticompetitive conduct gives rise to cach class member’s economic injury
makes it highly desirable to concentrate litigation of their claims in this forum. See In re Synthroid
Murketing Litig., 188 F.R.D. 295, 295-96 (N.D. I1l. 1999).

Defendants argue that the proposed classes arc unmanagcable becausc: (1) they would require
countless individualized analyses of choice of law questions;* (2) substantial variations exist in the
individual statc unjust cnrichment laws; and (3) Indirect Purchaser Plaintiffs’ proposed
methodologies for determining damages are unworkable. These manageability arguments, however,
assumc that individual rather than common issucs prcdominate as to both the fact of injury and the

46

quantum of injury.™ As the Court has alrcady concluded, the common issues, and not the individual

In particular, the Court finds Indirect Purchaser Plaitiffs” response to this argument particularly
persuasive. Indirect Purchaser Plainuffs point out that they “are not sceking to apply a single state’s law to a
nationwide, or even a multistate, class of purchasers, but rather to apply state law to scparate state classes that
include those persons who purchased Hytrinin cach state.”™ See IPPs” Reply, at p. 24, Therefore, cach state’s
substantive antittust law wall apply to that particular state class” clanms. As addiessed i Section TLC. 1 above, this
does not pose a nuanageability problem because the applicable substantive laws are virtually identical in their
required clements,
* I addiessing manageability arguments sinular to those that Defendants assert, the Southern [istrict of
New Yotk noted that *“if indinvaidual damage questions were a barrier to class certification, there would be hittle 1f any
place for the class action device m the adjudication of anttrust clims ™ I e NASDAQ, 169 F.R.D. a1 524, In the
cvent that complications in caleulating damages anse, the court in Cardreem has suggested three solutions for
temedying the problen: (1) the Court could alter or amend 1ts class certification order under Rule 23(¢)(1); (2) the
Court could biturcate the habiity and damages phases of the itigation, and only allow the action to proceed as a
class tor habihty purposes; and (3) the Court could appoint a special nuster or a magistrate judge to assist n
calculating damages. See Inre Cardizem, 200 F.R.D. at 351 (cating Lattle Caesar Entm't, Ine v Smuth, 172 1 R 1D
236, (1D Mich. 1997)). All of these options are sinmularly avanlable to thas Court should comphications anse.
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qucstion, are the ones that predominate. See supra Section [I.C.1. Further, this position is in stark
contrast to the arguments Defendants advanced before state courts in California and New York."’
And finally, despite their many objections to the class action mechanism, Defendants have failed to
suggest any superior alternatives.

In reaching this conclusion, the Court acknowledges that management of the several state
classes will raise numerous challenges. However, these challenges are ones that routinely arise in
complex litigation, and they are insufficient to overcome the innumerable advantages that class
treatment will afford.  Further, Indirect Purchaser Plaintiffs have presented the Court with
compclling arguments demonstrating the managceability of the classes, particularly in light of the
common cvidence that will be used to prove Defendants’ alleged illegal conduct. Accordingly, the
Court finds that the superiority requirement of Rule 23(b)(3) has becn satisficd.

D. Appointment of Class Counsel Under Rule 23(g)(1)

On Junc 6, 2000, the Court designated the firms of Lowey Danncnberg Bemporad &
Selinger, P.C. (“LDBS") and Cohen, Milstein, Hausfeld & Toll, P.L.L.C. (“CMHT") as co-l.cad
Counscl for the Indircct Purchaser Plaintiffs. See [DE-110] at §5. The law firm of Gauthicr,

Downing, LaBerre, Beiser & Dean was also added as additional Co-Lead Counsel on August 25,

47 : " . .
As pomnted out by Indirect Purchaser Plamtiffs, Detendants successtully stayed other individual and

class cases i vanous state courts pending the outcome of the state law claims now before this Court. See DE-1021
at pp. 14-15. In support of their motions to stay, Defendants contradicted their current position, arguing that this
Court s the supenon forum to resolve all ot the state law chims, Por wmstance, wm Danels v Abbott Lab., ¢t al | Case
No_ 00CC0497S (Cal), Defendants acknowledged that this Court *is uniquely posioned to teach a compichensive
and appropriate resolution of this nationwade dispute that adequately accounts for the miterests of all concerned and
avords imconsistent ot duphcative judgments.™ In another related state court case, Asher v Abbatt Laboratories, ot
al (307 AD2d 211, 763 NY.S 2d 555 (17 Dep't 2003), the New York appellate court, 1espondimg to Defendants
tequest to stay, agreed that thas “federal action will result in a more complete disposttion of the basic antitrust 1ssues
alleged.™ 1. Therefore, Defendants have, m essence, conceded that this class action 1s the supenior mechanism for
adjudicating these disputes.
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2000, but was ultimately replaced by Wallace, Jordan, Ratliff & Brandt, LLC (“WJRB”)* on
February 18, 2004 [DE-1072}.

While these firms have been acting on behalf of the proposed Indirect Purchaser Classes as
interim counsel, pending a final decision on class certification, the Court must now formally appoint
class counsel to represent the certified Indirect Purchaser Classes for the remainder of these
proccedings. Pursuant to the amendments to Rule 23 that took effect on December 1, 2003, the
Court, in making this appointment, must consider: (1) the work counscl has done in identifying or
investigating potential claims in this action; (2) counsel’s experience in handling class actions, other
complex litigation, and claims of the type asserted in this action; (3) counscl’s knowledge of the
applicable law; and (4) the resources counsel will commit to representing the class. See Fed. R. Civ.
P. 23(g)(1 XC)XI). The Court may also consider any other matter pertinent to counsel’s ability to
fairly and adequately represent the interests of the class and may, if it deems it necessary, direct the
proposcd class counsel to provide information on any subjcct pertinent to the appointment. See Fed.
R. Civ. P. 23(g)(1)(C)(i1)-(111).

To comply with this recent amendment to Rule 23, the Court, on February 9, 2004, directed
Indircet Purchaser Plaintiffs to provide supplemental information regarding proposed class counsel.
In their responsc to the Court’s query, Indireet Purchaser Plaintiffs have detailed the work performed

by class counsel LDBS, CMHT and WIRB. Specifically, Indirect Purchaser Plaintiffs note that Co-

" Although WIRE was only appomted as Co-Lead Counsel on February 15, 2004, the Court notes that the

firm had previously been an active member of the Exccutive Comnuttee on behalf of the end-payer classes.

" Speafically, the Court's Order [DE-1055] required Indirect Purchaser Plinntiffs to subnut additional
mformumtion regarding the work proposed class counsel has done in this case, counsel’s knowledge of the applicable
law (and particularly, the law as to damage calculation mvolving third-party payers of ultimate consumer drug costs),
the 1esources counsel will commut to tepresenting the class, and counsel’s proposed terms as o attorneys tees and
nontaxable costs.
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Lead Counsel have explored every avenue of recovery on behalf of the end payer classes, including
several claims that this Court has dismissed. See IPPs’ Pre-Argument Submission on Class
Certification, at p. 23. Co-Lead Counsel’s efforts have included reviewing millions of pages of
documents, taking depositions around the country, surviving several motions to dismiss, and
prosecuting the class certification motions. /d. In so doing, Co-Lead Counsel has committed
substantial resources to representing the classes, alrecady spending approximately $1,000,000 in
prosccuting this action, and will continue to bear substantial expenses to represent the Indirect
Purchascr Classes. /d. at pp. 23-24.

The consideration that the Court finds to be most persuasive, however, relates to Co-Lcad
Counsel’s experience in, and knowledge of, the applicable law in this ficld. As noted in the firm
resumes of LDBS, CMHT, and WJRB, as well as the individual resumes of the firms’ members, Co-
Lecad Counsel have extensive experience in the antitrust and complex Iitigation ficlds. For cxample,
L.LDBS served as co-lead counse! for end payers in the /n re Cardizem case in Michigan and CMHT
was co-lcad counsel for end payers in the Buspirone litigation in New York, among many others.™
Id. at Tab N. The Court also notes that Co-l.cad Counscl have considerable trial experience in
complex litigation matters. /d. Basced on the Court’s observations of Co-Lead Counscl, a review
of their resumes, and the absence of any argument by Defendants disputing the qualifications of
counsel, the Court must conclude that Co-Lead Counscel have fairly and adequately represented the
interests of the end-payer classes to date, and expects that they will continue to do so. Accordingly,

L.DBS, CMHT, and WIRRB arc appointed as class counsel to represent the certified Indirect Purchaser

\0 “ . . .
While Indirect Purchaser Plamtfts have not provided a hist of cases i which Co-Lead Counsel WIRRB

participated, the Court notes that members of that firm have expenience as lead counsel to several Blue Cross and
Blue Shield plans i national oass tort htigation, including proceedimgs mvolving breast unplants and ten-phen,
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Classes for the remainder of these proceedings.
IV.  Conclusion

For the reasons expressed in the foregoing opinion, it is hereby

ORDERED that:

(1) The Indirect Purchaser Plaintiffs’ Motions for Class Certification of a State-Wide
Class of End-Payers arc GRANTED in: Alabama [DE-453], California[DE-452], Florida[DE-450],
Illinois [DE-464], Kansas [DE-463}], Maine [DE-462], Michigan [DE-461], Minnesota [DE-460],
Mississippi [DE-459), Nevada [DE-458]), New Mexico [DE-455], New York [DE-456], North
Carolina [DE-454], North Dakota [DE-465], South Dakota [ DE-466], West Virginia [DE-467), and
Wisconsin [DE-468]*;

(2) The Indirect Purchascr Plaintiffs’ Motion for Class Certification of a Statc-Wide
Class of End-Payers in the District of Columbia [DE-451] is DENIED;

(3) The Indirect Purchaser Plaintiffs’ Motion for Class Certification of a State-Wide
Class of I‘nd-Payers in New Jerscy [DE-457] is DENIED AS MOOT, in light of the Court’s
dismissal of the New Jersey indircct purchasers claims in its September 11, 2002 Order [DE-873];

(4) In thosc states where the Court is granting the motions for certification of a state-
wide class of end-payers, the definition of the classes shall be as follows:

All persons and entitics who or which have at any time from October 15, 1995 to

June 30, 2002 paid all or part of the purchasc price of Hytrin or its AB-rated generic

biocquivalents other than for resale, in [state] or via mail for residents of [state].

Excluded [rom the Class are the Defendants, their officers and directors, their direct

and indireet parent and subsidiary corporations and their officers and directors;

government entities; entities that purchased Hytrin and its gencric biocquivalents for
resale, to the extent of such purchases for resale; dircet purchasers of Hytrin and its

< . . . .
I'he class representatives for cach state class of end-payets are sdentificd i Secton LA supra.
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generic biocquivalents from Defendants, to the extent of such direct purchases; and

indirect purchasers who suffered no cconomic injury as a result of Defendants’

allegedly unlawful conduct.

(4) These determinations are conditional and may be modified prior to the decision on
the merits in light of any changes in the circumstances that make such modification advisable. See

Fed. R. Civ. P. 23(c)(1).

DONE and ORDERED in Miami, Florida, this 5 ’day of April, 2004,

PATnglA A)E%/ ?é

UNITED STATES DISTRICT JUDGE
Copics to:
Magistrate Judge Klein
All Counscl on Attached Service List
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